
Vessel-Source Pollution
Under the Law of the Sea Convention 
an Analysis of the Prescriptive Standards

M.A. Stephenson Lecturer in Law, T.C. Beirne, School of Law,
University of Queensland

1. Introduction

The law of the sea has rested on two traditional concepts, that of the high seas where the
freedom of the seas prevails, and that of the territorial sea which is under the sovereignty
of the costal State.} The balance of interests has previously favoured the principle of free
dom of the high seas. This system is inadequate in view of the problems generated by
technological developments and the necessity to preserve the marine environment. A bet
ter balance of interests is now essential. An equitable balance between the exploitation
and conservation of the seas and between free and clean seas must be achieved, together
with a new balance between the rights and responsibilities of maritime shipping interests
and coastal States. The freedom of the seas in the past was a different freedom from
today's freedom of the seas.

In early concepts of international law regarding oceans, little consideration was given
to marine pollution. The Dutch jurist of the 17th Century, Hugo Grotius, who set forth the
concept of freedom of the seas, stated that the waters of the seas are necessarily free. He
noted that the sea can be exhausted neither by navigation nor fishing. 2 Grotius penned
this well before supertankers and nuclear ships began to transport dangerous and hazard
ous cargoes across the seas. Today, it is acknowledged that the oceans' ability to absorb
wastes is not infinite and the freedom to allow the unrestricted introduction of pollutants
into the sea can no longer be permitted. Irregular and indiscriminate use can now exhaust
the seas.

Negotiations at the Third Conference on the Law of the Sea were convened to address
the worldwide opinion as to the unsatisfactory state of the current legal regime, or lack of
it, in the oceans. It was also intended that this Conference would "provide progressive
development of entirely new law in areas such as ... the protection of the
environment".3 The objective of this Conference was the formulation of a comprehens
ive agreement on the Law of the Sea. A Convention package deal which was the result of
compromises on wide ranging issues was generally accepted notwithstanding the inclu
sion of certain provisions which would be rejected in a single-issue conference. The
drafters of the Convention found prior law adequate in some situations and, accordingly,
adopted relevant sections from the 1958 High Seas and Territorial Sea Conventions, but
also included in the Convention are provisions which are new to international law. Many

L.H.J. Legault, "The Freedom of the Seas: A Licence to Pollute?" (1971) University ofToronto Law Journal
211.

2 Hugo Grotius set forth the concept offreedom ofthe seas in his book, Mare Liberum. His views were challenged
by John Shelden, who espoused the theory of Mare Clausum or creeping jurisdiction, or that the high seas
could be nationally controlled. Grotius' views remained commonly accepted practice and were codified in the
Convention on the High Seas, 1958. "The high seas being open to all nations, no State may validly purport to
subject any part of them to its sovereignty." H. Grotius, The Freedom ofthe Seas (1608).

3 lR. Stevenson, "Lawmaking for the Seas" (1975) 61 American Bar Association Journal 185 at 188.
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provisions create new obligations for contracting parties, formally recognising what had
previously been merely unenforceable obligations of a moral, rather than a legal nature.
One of the primary goals of the Convention was the establishment of effective, prescrip
tive and enforcement regimes for the prevention of pollution from vessels, and in particu
lar for preventing accidents and dealing with emergencies, ensuring the safety of
operations at sea, preventing intentional and unintentional discharges, and regulating the
design, construction, equipment, operation and manning of vessels.4

It is the purpose of this paper to examine those standards of vessel-source pollution as
formulated by the Law of the Sea Conference to determine if they are effective in the
control of vessel-source pollution. Of importance will firstly be what the Convention
says regarding general obligations of States towards the marine environment. The
effectiveness of this broad framework of legal principles designed for global pollution
control will be considered in the assessment ofpollution standards. Secondly, and also of
importance, is who is to set pollution control standards relevant to what areas. Here the
division of the balance of powers and duties between maritime and coastal States in
legislating for such pollution will be considered in an assessment of this prescriptive en
forcement regime. Traditional maritime and flag State exclusive jurisdiction failed in the
past to resolve pollution issues. This has been attempted to be resolved under the Con
vention by a shift in the power balance. The standards of vessel-source pollution are dealt
with in the Convention implicitly in the context of the general duty to protect and pre
serve the marine environment and are also dealt with directly in Part XII. In examining
these standards, it will be evident that the Convention's approach to international control
of marine pollution is moving away from Hugo Grotius' concept of freedom of the seas,
Mare Liberum, to the views of John Selden's espoused theory of Mare Clausum, of
creeping jurisdiction, in favour of the closed sea. It will be shown that freedom of the
seas no longer means freedom to pollute.

Objectives ofNegotiations
The Convention provisions are not intended to form a comprehensive "code" to en
compass all marine environmental problems. The Conference was instead directed at the
establishment of guidelines to be acted on in the advancement of marine pollution law,
through both technical conferences and State practice. Accordingly, only general
principles and basic jurisdictional questions concerning "legislating" and
"enforcement" on marine pollution5 are resolved by the Convention.

It was not intended that the Convention set detailed regulations or standards for the
control of marine pollution. The establishment of precise pollution limits together with
the methods of achieving them has been left to technically competent and specialised or
ganisations. It can be seen that the prescriptive provisions of the Convention do not enter
into the technical questions of regulating pollution directly. For example, the Convention
does not prohibit discharges.

Provisions on marine pollution were intended to take the form of an umbrella treaty
setting out general procedural rules. Thus, the wording of its articles relies heavily on ex
isting treaties as "guiding concepts" for the Convention. Treaties have been negotiated
to establish regimes for shipbased sources of pollution, for intervention by coastal States
on the high seas in cases of maritime casualties threatening pollution damage, for liabil
ity arising from oil pollution damage, and for prevention and control of pollution in
regional marine areas. The wording of the Convention articles relies also on the Declara
tion on the Human Environment and Recommendations for Action issued at the United

4 Law of the Sea Convention, Official Records of the Third United Nations Conference on the Law of the Sea,
U.N. Doc. A1CONF. 62/122, (1982).

5 See G.J. Timagenis, II, International Control ofMarine Pollution (lst ed., 1980) 599.
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Nations Conference Stockholm, 1972. The text of the Convention has been described as
a "foundation or framework of general obligations which are to enhance and systematize
both past efforts and future international negotiations" on the subject of marine pollution
and "to mandate the enactment by States of relevant domestic legislation" .6

The Convention, being a broad overview of the law of the sea, should contain
relatively stable provisions as opposed to the specialised pollution Conventions which
set standards that may be changed from time to time.

The objectives of these provisions are twofold. Firstly, who is to apportion the
jurisdiction for making rules, i.e. who should establish the substantive rules on pollution?
Negotiations were focussed towards a re-examination of the rights and obligations of
flag and coastal States and the jurisdiction to set further standards and the powers of en
forcement to be permitted by the various States. Provision is made for both national and
international laws (global or regional) to be established and the provisions regulate
which State is entitled to establish national laws in various areas or zones of the sea.
Secondly, the relationship between national laws and international rules had to be
determined. The concept envisaged was to create or lay down a foundation for creating a
minimum level of international rules and standards to be binding upon individual States
in enacting their national laws on marine pollution. The approach taken appears to be that
the "no less effective" approach is applied for vessel source pollution.7

2. General Environmental Provisions

The principal provisions on marine pollution are to be found in Part XII of the Conven
tion entitled "Protection and Preservation of the Marine Environment". The principal
environmental provisions of the Convention consist of the articles on general principles,
rule making and enforcement, coupled with safeguards. A number of other provisions are
relevant, including global and regional co-operation, technical assistance, monitoring,
environmental assessment, responsibility and liability for environmental damage, and
the relation of the new Convention to other conventions, as well as the relation between
pollution and innocent passage and settlement of environmental disputes, which are also
contained in the Convention. Express reference to marine pollution is included in a num
ber of other provisions which affect the solutions to environmental problems. Provisions
on the legal status of the territorial sea and on innocent passage, on the regimes of the
economic zone, on the high seas, archipelagos and the continental shelf have en
vironmental aspects.8

Definition ofPollution
It is not easy to identify the exact meaning of the word "pollution" in law, especially in
international law. Prolific use of this term in a variety of different contexts with differing
meanings has fostered a belief in some writers that the term should be abandoned as it no
longer has the legal value it might once have had. The word "pollution" has been used in
two different ways: to indicate any alteration in a given environment, and to indicate a
"threshold level of damage or interference which is legally significant".9 Within this

6 D. Livingston, "Marine Pollution Articles in the Law of the Sea Single Informal Negotiating Text" (1976)
Law of the Sea Institute, Occasional Paper No. 31, (unpublished) at 2.

7 Timagenis, supra note 5, 604.
8 Articles 192-237, Articles 192-196, Articles 207-212, Articles 213-222, Articles 223-233, Articles 197-201,

Articles 202-203, Articles 204-205, Article 206, Article 235, Article 237, Articles 19(1)(h) and 21 (1)(f) & (2),
Articles 279-299 and Annex VII, Article 2, Articles 17-32, Articles 55-75, Articles 86-118, Articles 46-54,
Articles 76-85.

9 A.L. Springer, "Towards a Meaningful Concept of Pollution in International Law" (1977) 26 International
and Comparative Law Quarterly 531 at 532.
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general legal definition five traditional approaches have been used to delimit pollution:
any alteration of the existing environment, the right of the territorial sovereign, damage
per se, interference with other uses of the environment, and any excess beyond the as
similative capacity of the environment. IO The better formula appears to be a balance of
the last three approaches.

The definition of "pollution" is given in Article 1(4) of the Convention. ll "Pollution
of the marine environment" is defined as:

"the introduction by man, directly or indirectly, of substances or energy into the marine en
vironment, including estuaries, which results or is likely to result in such deleterious effects as
harm to living resources and marine life, hazards to human health, hindrance to marine activit
ies, including fishing and other legitimate uses of the sea, impairment of quality for use of sea
water and reduction of amenities ...".

It has been suggested that such a definition requires minor modification so as to make it
sufficiently comprehensive and the suggested modified version should read as follows:
HThe expression (marine pollution' includes, but is not necessarily limited to, introduc
tion by man, directly or indirectly, of substances or energy into the marine enviomment,
including estuaries, resulting in such deleterious effects as harm to living resour
ces,hazards to human health and life and property on the sea and the coastal areas,
hindrance to marine activities including fishing and navigation in the seas and closed
and semi-closed marine areas, impairment of quality for use of sea-water and reduction
of amenities, including use of ports". The modifications are indicated by emphasis. 12

This writer considers the Convention definition to be comprehensive. This definition
would apply to the familiar toxic cargoes such as oil and chemical pollution, and also
apply to thermal discharges and liquified natural gas (LNG) spills, which result in such
"hazards to human health and hindrance to marine activities" .13

The Basic Obligation
Several basic obligations for all States party to the Convention are created by the
Convention's environmental provisions. Some obligations apply particularly, to port,
coastal, or flag States, others are of universal application.

Section 1 of Part XII of the Convention, entitled "General Provisions", sets out the
basic legal obligations to protect and preserve the marine environment and addresses the
controversial problem of balancing these obligations against economic considerations
and legitimate uses of the sea. The basic obligation is contained in Article 192 which pro
vides that "States have the obligations to protect and preserve the marine environment",
and thus is established a public law right and obligation. Article 193 of the Convention
further upholds this basic obligation in providing that:

"States have the sovereign right to exploit their natural resources pursuant to their environmen
tal policies and in accordance with their duty to protect and preserve the marine environment."

One of the significant problems of environmental law, that of achieving a balance
between developing or exploiting natural resources and protecting the environment has
been recognised by this rule which provides guidance for policy makers in balancing
conflicting interests. 14

This basic obligation is expanded by Article 194, entitled "Measures to prevent,

10 Ibid. 533-550.
11 This definition was derived by the United Nations Interagency Group ofExperts on the Scientific Aspects of

Marine Pollution (GESAMP). It is the most broadly accepted definition of pollution.
12 I.C. Jain, "Legal Control ofMarine Pollution" (1973) 13 Indian Journal o/International Law411 at412-413.
13 See J.W. Kindt, Marine Pollution and The Law o/the Sea (1986) 753-756, for an explanation and categorisation

of an LNG spill.
14 Timagenis, supra note 5, 602.
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reduce and control pollution of the marine environment". This article commits States to
take all necessary measures for the prevention, reduction and control ofmarine pollution,
including pollution from vessels, by using the best means available to them to do so. The
measures taken by States must also be expressly designed to prevent accidents and deal
with emergencies.

A major criticism of the Convention provisions is that the standards often are so gene
ral and so veiled by qualifying adjectives as to be compromised. They are inexact and un
able to be implemented in an objective manner. I5 A State's responsibilities are not
adequately defined by these general articles. It is to Article 194 that much criticism can
be directed. The interpretation given to such terms as "necessary measures", "best
practicable means", "at the disposal of", or an "endeavour to harmonize their policies",
will affect the content of Article 194, even though the article is followed by more precise
provisions. The aforementioned terms are not legal terms that promote or help judicial
interpretation. I6 For example, the obligation on States to prevent marine pollution by the
"best practicable means at their disposal" and "in accordance with their capabilities"
and using "all necessary measures" would be ineffective for a State with no such means
at its disposal or a State whose technological and organisational capacity to cope with
pollution is non-existent. I7 The qualification to use the "best practical means available"
was incorporated at the instigation of developing countries who lacked the economic
capacity to fulfil international standards of pollution control. Thus, developing and
developed countries could be accorded different treatment and this clause has earned the
tag "double standard" clause. I8

Under paragraph 2 of this article, States are to take all measures necessary to ensure
that activities under their jurisdiction or control are so conducted as not to cause damage
by pollution to other States and their environment, and that pollution arising from in
cidents or activities under their jurisdiction or control does not spread beyond the areas
where they exercise sovereign rights in accordance with this Convention. Though this
article has a bearing on State liability for pollution, it is subject to the provisions on
responsibility and liability. 19

Article 194(3)(b), also a general article, defines a State's obligations with regard to
vessel-soutce pollution. The terms of this article require a State to undertake measures to
control vessel-source pollution "to the fullest possible extent", not a firm standard and
one that could not be said to define a State's obligation unambiguously.2o This could in
clude vessel traffic control requirements which involve training of personne1.21 In taking
measures to prevent, reduce, or control pollution of the marine environment, States are
obliged under Article 195 to act so as not to transfer, directly or indirectly, damage or
hazards from one area to another or transport one type of pollution into another.22

Provisions for Global and Regional Co-Operation
For any successful treaty, international co-operation is necessary and the Convention is

15 lP.A. Bernhardt, "A Schematic Analysis of Vessel-Source Pollution: Prescriptive Enforcement Regimes in
the Law of the Sea Conference" (1980) 20 Virginia Journal ofInternational Law 265 at 270-271.

16 Ibid. 271.
17 Livingston, supra, note 6, 5.
18 See K. Ramakrishna, "Environmental Concerns and the New Law of the Sea" (1985) 16: 1 Journal of

Maritime Law & Commerce 1 at 14.
19 Article 235.
20 Bernhardt, supra, note 15, 271.
21 See E. Gold, "International Shipping & The New Law of the Sea: New Directions for a Traditional Use?"

(1989) 20 Ocean Development and International Law 433 at 439.
22 For a discussion of Article 195, see L.A. & E. Teclaff, "Transfers of Pollution and the Marine Environment

Conventions" (1991) 31.1 Natural Resources Journal 187.
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no exception. It is provided that States shall "endeavour to harmonize their policies" in
connection with reduction, prevention and the control ofpollution.23

Section 2 of Part xn of the Convention incorporates a section entitled "Global and
Regional Co-Operation" .24 Article 197 urges "co-operation on a global basis and as
appropriate, on a regional basis or through competent international organisations"
among States in formulating international rules and standards. Tensions between inter
nationalists and regionalists are recognised by simply including such a provision in the
Convention. The fundamental obligation of States, viz., the protection of the marine en
vironment from damage by pollution of any origin, should be fulfilled by the setting of
minimum standards for pollution control of activities that impact on the marine environ
ment.25 In subsequent provisions, States agree to notify concerned parties, as well as the
competent international organisations, when other States are in "imminent danger" of
pollution, develop joint "contingency plans for responding to pollution incidents in the
marine environment", "promote studies and research and encourage the exchange of in
formation and data" , and "establish appropriate scientific criteria for the formation and
elaboration of rules". In Section 3 of the Convention, States also agree on the need for
scientific and technical assistance to developing States and for the preferential treatment
of developing States for the purpose of combatting pollution.26

To achieve the general purpose of protection and preservation of the marine environ
ment, States, under Section 4, are to assume a positive legal responsibility to co-operate
in environmental monitoring programmes.27 Such standards as are established pursuant
to the Convention should be based on available scientific information and monitoring
data.

The aim of co-ordinated anti-pollution efforts underlies Section 5 of Part XII. With
regard to vessel-source pollution, States are required to establish "international rules and
standards" against vessel-source pollution pursuant to Article 211(1). Thus, the Conven
tion directs States towards international rules and national legislation for pollution con
trol and indicates that national standards must measure up to international norms.

Conflicts have arisen between States advocating a purely internationalist approach to
solving marine pollution problems and States advocating a purely regional approach.
These current provisions probably represent the best solution, given such diverse
views.28 The Convention has avoided allowing either of these competing claimants
power to control pollution, nor does it permit freedom to pollute. Instead, a new
framework has been created based on obligations of co-operation and responsibility.
Central to this new framework is the concept of the duty to protect and preserve the mar
ine environment.29 One of the achievements of the Convention is its focus on a duty to
protect the marine environment and the avoidance of a system of imposition of liabilities
for damage or loss caused by pollution.3o It is against this background, of these general
provisions obliging States to co-operate globally and regionally in both controlling pollu
tion and in formulating rules and standards, that the prescriptive provisions of the new
regime will now be considered.

23 Article 194(1).
24 Articles 197-201.
25 See Livingston, supra note 6, 4.
26 Article 192, Article 198, Article 199, Article 200, Article 201, and Articles 202 and 203.
27 Article 204.
28 See l.W. Kindt, "The Effects of Claims by Developing Countries on LOS International Marine Pollution

Negotiations" (1980) 20 Virginia Journal ofInternational Law 313 at 336-337.
29 See generally A.E. Boyle, "Marine Pollution under the Law of the Sea Convention" (1985) 79 The American

Journal ofInternational Law, 347 at 350-351.
30 Ibid. 357.
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"Vessel-source Pollution" includes pollution originating from vessels involved in
navigation and transportation, as distinct from dumping. Pollutants from various sources
are subsumed within the term "vessel-source pollution". Oil pollution from tankers is
one aspect only; the term includes pollution from toxic chemicals, liquified natural gas
(LNG) and other dangerous and hazardous substances.32

Tanker accidents, such as the Amoco Cadiz, the Torrey Canyon, the Argo Merchant
and the Exxon Valdez, are publicised because of their dramatic impact on environment
ally sensitive, though small, coastal areas. In fact, such accidents cause only a small part
of the oil pollution of oceans. Vessel accidents are responsible for less than ten percent of
marine pollution, whereas operational discharges, i.e. deliberate discharges that
accompany tank washing and deballasting, account for three times as much pollution,33
and would constitute 80 percent of vessel-source pollution by oil.34 It is noted that most
domestic and international provisions that deal with vessel-source pollution have
focused on oil pollution problems.35

To establish a workable global vessel-source pollution prescriptive or enforcement
regime, "two countervailing considerations have had to be reconciled - the interest of
the maritime shipping community in preserving effective freedom of navigation, and the
interest of coastal States in preserving their respective coastal environments from
depredation" .36 In reconciling these opposing interests, the resolution of two factors
must be achieved. Firstly, who is entitled to establish these standards, in particular,
whether the standards imposed should be established by individual States on a non-uni
form basis or whether an appropriate international organisation should establish uniform
standards?37 The shipping community favoured the international imposition of standards
due to the pragmatic difficulties of complying with diverging and possibly contradictory
standards which could be prescribed by a coastal State in a discriminatory manner. Con
trary to this was a national system enabling each individual State to control the protection
of its own offshore marine environment. This was the preferred coastal State's position.
Secondly, exactly what should be included in these standards, that is, the content of
standards must also be resolved. The issue is whether the standards should prevent dis
charges from ships in transit, or whether they should regulate the standards of construc
tion, design, equipment and manning of ships (referred to as CDEM standards). From the
shipping community's viewpoint, the worst scenario would be the imposition of CDEM
standards by each individual State because of the enormous difficulties of modifying a
ship's construction or design, especially if retrofitting of vessels is necessary. Thus to the

31 For a comprehensive tabulated guide of legislative jurisdiction for vessels, see A. Bernaerts, Bernaerts Guide
To The 1982 United Nations Convention On The Law Of The Sea (1988) 67. See generally R.R. Churchill &
A.V. Lowe The Law of The Sea (1988) Chapter 14 entitled "Marine Pollution"; and see H. Burmester,
"Australia and The Law Of The Sea - The Protection and Preservation of the Marine Environment" in ed.
K.W. Ryan InternationLaw in Australia (1984) Chapter 18.

32 Kindt, Marine Pollution And The Law OfThe Sea, supra note 13,738-745,1155-56,2228-9. SeeJ.W. Kindt,
"International Environmental Law and Policy: An Overview of Transboundary Pollution" (1986) 23 San
Diego Law Review 583 at 601-602. And see J.W. Kindt, "Marine Pollution and Hydrocarbons: The Goal of
Minimising Damage to the Marine Environment" (1984) 14:1 California Western International Law Journal
234 at 246-7.

33 J. Schneider, "Codification and Progressive Development of International Environmental Law At The Third
United Nations Conference On the Law OfThe Sea: The Environmental Aspects ofthe Treaty Review" (1981)
20 Columbia Journal ofTransnational Law 243 at 249.

34 Kindt, Marine Pollution And The Law Of The Sea, supra note 13, 1156.
35 Ibid. 1156.
36 Bernhardt, supra note 15,267.
37 Ibid. 267.
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maritime community the question of international CDEM standards was seen as far more
important than the resolution of international discharge standards.38

With regard to vessel-source pollution, the Convention has apportioned legislative
jurisdiction between flag States and coastal States. Certain peculiarities are presented by
vessel-source pollution in that vessels, under the jurisdiction of the flag State, are often
in areas under the jurisdiction of a third State which has a particular interest in protecting
those areas. At the Conference, coastal States alleged that past experience had shown flag
State legislation as inadequate to protect their coasts, and thus they claimed the right to
establish anti-pollution legislation applicable to foreign ships. This possibility of multi
plicity of legislation increases the importance of international rules as a means of achiev
ing uniformity.

Concept ofInternational Rules and Standards
A system of international rules and standards parallel to that applied in the Convention to
control other sources of marine pollution is to be used to control, reduce and prevent ves
sel-source pollution. The Articles of Part XII of the Convention are exclusively con
cerned with vessel-source pollution.

The principal prescriptive article, Article 211, establishes controls on pollution from
vessels and includes both flag and coastal States. Article 211(1) provides that:

"States, acting through the competent international organisation or general diplomatic confer
ence, shall establish international rules and standards to prevent, reduce and control pollution of
the marine environment from vessels ..."

An issue arising from the wording of Article 211 is the precise identification of the cont
ent and origin of "international rules and standards for the prevention, reduction and con
trol of pollution of the marine environment". It is not easy to identify precisely which
standards are being referred to. This issue is crucial to all prescriptive provisions, as a
perusal of Part XII of the Convention indicates that the international norms are the
measures to which national standards are referred to detennine validity.39 This reference
implies a minimum standard for legislation.40 The flag State must make laws and
regulations regarding its vessels that"at least have the same effect" as these international
rules and standards, (Article 211(2)). The coastal States are given the option of establish
ing national laws and regulations dealing with pollution in their territorial sea and econo
mic zones. Here, it is important to note that all of these provisions must give effect to
internationally accepted standards - Article 211(4) and (5).

It is noted that the tenn used is "international rules" and not "rules of international
law" . A difference in substance does not necessarily follow the use ofdifferent language;
however, it is arguable that "rules of international law" would include customary law
and conventions whereas "international rules" may not.41 Timagenis42 envisages four
possible meanings of the term "international law" which correspond to four steps in the
development of a conventional rule. These steps are as follows: firstly, in developing a
conventional rule - this rule is adopted by a diplomatic conference or some other
appropriately authorised international body; secondly, this rule enters into force through,
for example, ratification by a number of States; thirdly, the rule is ratified not only by a
minimum number of States required for its entry into force but by a greater number of
States, thus obtaining a wider acceptance, without necessarily becoming customary law;
and fourthly, the conventional rule becomes binding upon a particular State either

38 Ibid. 268.
39 Ibid., 274.
40 See Boyle, supra note 29,353.
41 Timagenis, supra note 5, 605-606.
42 Ibid. 605-606.
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through ratification by that State or by the passage of that rule into customary law. The
most logical interpretation of "international rules" would seem to require that the rule is
adopted by a diplomatic conference or authorised international body and is ratified by a
sufficient number of States to enter into force, thus obtaining a wider acceptance but not
necessarily becoming customary law.43 This interpretation would probably cover the
MARPOL Convention which entered into force in October 1983 and which has twelve
parties.

Agreement does not exist even on the terminology used within the Convention. Refer
ence is made to "internationally agreed rules" or to "international rules" or to "global
rules" .44

These "international rules and standards for the prevention, reduction and control of
pollution" are, according to Article 211(1), to be established by States "acting through
the competent international organisation". This organisation is not defined anywhere or
specifically mentioned in the Convention. It is generally understood by maritime States
that this organisation is the Intergovernmental Maritime Organisation (IMO).45 This
interpretation is supported by the term being expressed in the singular, rather than the
plural "international organisations" as is usually found in other marine pollution pro
visions.46 However, this view is not unanimous. The developing world and a number of
coastal States did not fully concur. Potential dissention could have been averted by a
clear statement in the Convention, that the IMO is the competent international organisa
tion for all vessel-source pollution issues.47

One writer has commented that comparing the efficacy of the IMO with that of the
average international organisation, the Convention correctly chose the IMO to formulate
the international standards governing vessel-source pollution.48 In promoting the IMO,
the Convention has provided this body with its needed mandate in the realm of en
vironmental protection.49 Incorporation into the convention of details of the standards of
pollution regulations established by the IMO, together with the methods for the adoption
of further IMO rules, would have avoided the need of their identification and would have
prevented any possibility of States exercising their discretion in establishing their own
national standards.50

Article 211(1) further mentions that in the alternative, international rules and
standards may be established by States through "general diplomatic conference", and
thus further ambiguity is created.

Emphasis again is placed by the Convention on the positive duty of the State; here, the
duty is to legislate, to prevent, reduce and control pollution for the protection of the mar
ine environment. Although phrased in obligatory terms, this duty may actually be dis
cretionary, as the Convention fails to detail rules and standards in an exact and precise
form and as no specific international body is named in the Convention. "Creative" inter
pretation by a State in the fulfilment of its duty may occur. On the positive side, the Con
vention provides relatively stable broad provisions, but with sufficient flexibility in the

43 Ibid. 605-606.
44 Article 207(1), Article 208(3), Article 210(6).
45 Hereinafter referred to as IMO. In 1979 the name was officially changed from the Intergovernmental Maritime

Consultative Organisation. The IMO is a specialised agency of the United Nations established pursuant to the
IMCO Convention which came into force in 1958.

46 See N.W. Graham' 'The Extent to Which Marine Transportation Within the Economic Zone Will Be Affected
by Enforcement of the Proposed Pollution Controls" in E. Miles & lK. Gamble (ed), Law of the Sea:
Conference Outcomes and Problems ofImplementation (1976) at 102.

47 Bernhardt, supra note 15, 274.
48 Kindt, supra note 28,335.
49 Gold, supra note 21,440.
50 Boyle, supra note 29,357.
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abovementioned areas to allow for the incorporation of the very latest advances in tech
nology. It also allows for changes to international bodies in the years to come. This is in
keeping with the scheme of the Convention which is that it is an umbrella treaty to establ
ish general guidelines and schemes for an effective pollution regime.

Flag-State Legislation

Traditionally, a vessel on the high seas has been subject to the exclusive jurisdiction of
the flag State. The responsibilities of the flag State are contained in Article 94, including
generic obligations concerning prevention, reduction and control of pollution. Flag-State
prescription is provided for in Article 211(2) which requires the flag State to establish
laws and regulations for the prevention, reduction and control of pollution of the marine
environment from ships entitled to fly their flags. Such laws and regulations:

"shall at least have the same effect as that of generally accepted international rules and
standards established through the competent international organisation or general diplomatic
conference". (Article 211 (2))

To the interpretative problem previously discussed are now added two further factors
by this article.51 The international rules and standards must be "generally accepted" and
the national rules and standards shall "at least have the same effect as" these internatio
nal rules and standards. What meaning should be attributed to "generally accepted"? If
a standard is widely followed and enforced and is incorporated in national laws this could
constitute evidence of general acceptance. Alternatively, the reference may be ex
clusively to standards recommended by IMO and accepted by a majority ofStates.52 This
issue is controversial because a convention which a State has not signed is not binding on
that State and States may not wish prior conventions to be binding on them in consequ
ence of signing the Law of the Sea Convention. For example, if a State ratifies the Law
of the Sea Convention and yet has not ratified the 1973 IMO Convention as amended by
the 1978 MARPOL Protocol,53 then can these latter rules and standards be said to be
"generally accepted"?

Assuming that the IMO rules are "generally accepted" then what meaning should be
given to the qualifying phrase, "shall at least have the same effect"? If it is intended the
article impose a regulatory duty, then why not specify a stringent compliance such as
"shall be no less effective than" or, "shall comply with" .54 A State could exercise some
discretion in determining, for itself, the extent to which it should be bound by internatio
nal rules and standards, given the range of interpretations ofArticle 211(2). A State could
also exercise its discretion and adopt more stringent standards.

Despite these interpretative problems, legislation by the flag-State has the potential to
be the most important method by which Part XII of the Convention is implemented. On
this subject one further point should be noted, that no penalties are stipulated to ensure
that flag States actually enact legislation.

Coastal State Legislation

The Convention permits the coastal State significant, but restricted jurisdiction over
foreign ships within its waters. In the territorial seas, coastal States have retained jurisdic-

51 Bernhardt, supra note 15, 275.
52 See generally D.A. Fitch, "Unilateral Action Versus Universal Evolution of Safety and Environmental

Protection Standards in Maritime Shipping of Hazardous Cargoes" (1979) 20: 1 Harvard International Law
Journal 127 at 144-145.

53 Protocol of 1978 relating to the Intergovernmental Maritime Consultative Organisation Convention for the
Prevention of Pollution of the Sea from Ships, opened for signature June 1, 1978, I.M.C.O. Doc.
TSPP/CONF/ll (1978), reprinted in 17 International LegalMaterials 546 (1978). This MARPOL Convention
entered into force in 1983 but other significant MARPOL annexes have not yet come into effect.

54 See Bernhardt, supra note 15, 275.
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tion over pollution, and within the exclusive economic zone, the coastal State's jurisdic
tion to protect and preserve the marine environment is given recognition in principle. A
coastal State's jurisdiction over vessels in its internal waters is not specified within the
Convention as these waters are traditionally a part of the coastal State.

The Territorial Sea55

In its territorial sea, a coastal State has full sovereign powers (Article 2). Vessels have
traditionally had the right of navigation through the territorial sea, for the purpose of
traversing that sea or proceeding to or from internal waters or a call at a roadside port
facility outside internal waters. Such passage must be continuous and expeditious (Arti
cle 18). Such passage will be innocent, providing it is not prejudicial to the peace, good
order, or security of the coastal State (Article 19). In exercising this right of innocent
passage, ships must comply with the appropriate coastal State and international laws
(Article 21(4)).

Article 211(4) provides that coastal States may establish national rules and regulations
for the prevention, reduction and control of pollution from foreign vessels, including ves
sels exercising the right of innocent passage in their territorial sea. Such laws and
regulations shall, in accordance with Part II Section 356 of the Convention, not hamper
innocent passage of foreign vessels.57 The degree of control that a coastal State has to im
pose higher standards than required in international law especially regarding CDEM
requirements, on foreign ships exercising the right of innocent passage has been a very
controversial issue.

Pursuant to Article 21(1)(f)58 a coastal State, by enacting laws and regulations which
govern the preservation of the environment of the coastal State and the prevention,
reduction and control of pollution, would not be hampering the innocent passage of
foreign vessels. However, Article 21(2) specifies that such coastal State's:

"laws and regulations shall not apply to the design, construction, manning or equipment of
foreign ships unless they are giving effect to generally accepted international rules or
standards" .

Consequently, the coastal State's power to regulate vessels merely transitting its ter
ritorial sea by enforcing more stringent design, construction, equipment and manning
standards than those in current general use is limited. This is certainly a severe restriction
on a coastal State's ability to prevent marine pollution. Because of these restrictions on a
State's capacity to legislate regarding CDEM standards, Article 21(1) has been referred
to as an "environmental absurdity"59 in that the Coastal State is restricted from taking
preventative action to deal with some extremely problematic marine environmental threats.
Here, the range of regulation allowed to a coastal State by Article 211(4) is limited.

The meaning of the term "innocent passage" will also affect the extent of a coastal
State's authority as defined by Article 211(4). The 1958 Geneva Convention on the Ter
ritorial Sea and the Contiguous Zone stated that "passage is innocent so long as it is not

55 Every State has the right to establish the breadth of its territorial sea up to a limit not exceeding twelve nautical
miles (Article 3).

56 Articles 17-33.
57 For a discussion of the coastal State's prescriptive rights and the right of innocent passage see B. Smith,

"Innocent Passage as a Rule of Decision: Navigation v. Environmental Protection" (1982) 21:1 Columbia
Journal ofTransnational Law 50. See generally Livingston, supra, note 6, 11-14.

58 The convention explicitly states the correlative in Article 21(4). "Foreign ships exercising the right of innocent
passage through the territorial sea shall comply with all such laws and regulations and all generally accepted
international regulations relating to the prevention of collisions at sea."

59 See J. Schneider, "Something Old, Something New: Some Thoughts on Grotius and the Marine Environment"
(1977) 18:1 Virginia Journal of International Law 147 at 158. For a discussion of the reasoning behind the
formulation of the Convention standards in this area. See Burmester, supra, note 31, 446-8.
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prejudicial to the peace, good order, or security of the coastal State". Such passage shall
take place in confonnity with these articles and with other rules of international law.
Such definition pennitts States a wide interpretation of "innocent passage". Innocent
passage as defined by the Convention (Article 19(2) permits), has been extended by en
umerating a list of acts which are not innocent passage and this suggests that any activit
ies not included are exercises of innocent passage. This definition of innocent passage
appears to favour the shipping community. Because the preliminary Section in Article
19(2) fails to include an "inter alia" before the catalogue and because there is no "catch
all" subsection, the listing is presumed to be all inclusive. Consequently, it would seem
that a violation of innocent passage would not occur by the shipping of hazardous car
goes through territorial waters.6O

For a State to suspend the right of innocent passage pollution would have to be both
"wilful and serious" under Article 19(2)(h). Thus, an act of pollution is not in itself, nor
is an inadvertent or accidental act of pollution, sufficient to violate innocent passage;
only acts of pollution that are both intentional and serious taint the innocence of pass
age.61 As only a small number of pollution occurrences are both wilful and serious, most
passage will be innocent. The Torrey Canyon disaster was not wilfu1.62 Most typical
operational discharges of oil are not perceived as "serious", although they would be wil
fu1.63 It has been considered that it is practically a rule of customary international law that
ship discharges within distances from land that result in pollution outside the territorial
sea are prohibited.64 It seems, therefore, that a coastal State's pollution legislation can be
resisted by a flag vessel exercising innocent passage. It can be said that coastal State
regulation of vessel-source pollution in the territorial sea is thus subordinated to the right
of innocent passage.65

Article 24 of the Convention states generally that the coastal State shall not hamper
the innocent passage of foreign ships through the territorial sea except in accordance with
this Convention and the coastal State shall not in the application of any laws or
regulations adopted in conformity with this Convention:

"(a) impose requirements on foreign ships which have the practical effect of denying or im
pairing the right of innocent passage; or

(b) discriminate in form or in fact against the ships of any State or against ships carrying car
goes to, from or on behalf of any State."

Therefore, in spite of the apparent ability ofcoastal States to enact their own standards
for vessel-source pollution in the territorial sea these provisions make it clear that coastal
States cannot impose their own CDEM standards. However, it seems likely that foreign
ships navigating in the territorial sea will have to comply with the coastal State's national
discharge standards.66 The above mentioned qualifying provisions have the potential to
infringe on coastal State sovereignty.67 These concerns have been answered by one
writer68 who states that "it would appear that the perceived conflicts between innoc
ent passage and vessel-source pollution control are more often unavoidable im-

60 Fitch, supra note 52, 136. See generally Boyle, supra note 29, 359-360.
61 R.M. M'Gonigle & M.W. zacher, Pollution, Politics and International Law, Tankers at Sea (1980) 245.
62 Ibid.
63 See Boyle, supra note 29,359.
64 D.M. Dzidzornu and B.M. Tsamenyi "Enhancing International Control ofVessel-Source Oil Pollution Under

The Law OfThe Sea Convention, 1982: A Reassessment" (1991) 10 University o/Tasmania Law Review 270
at 282.

65 Kindt, supra note 13, 1194.
66 Bernhardt, supra note 15,277-278.
67 See M'Gonigle & Zacher, supra note 61, 245 and see generally Bernhardt, supra note 15,277-278.
68 D.E. Cycon, "Calming Troubled Waters: The Developing International Regime to Control Operational

Pollution" (1980) 13:1 Journal o/Maritime Law and Commerce 35 at 45-46.
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plications of drafting than a serious threat to the efficacy of the proposed regime". This
statement was made in consideration of two factors. Firstly, that enforcement
mechanisms exist for coping with polluting vessels in territorial waters and secondly, that
it is unusual for a State to singularly establish CDEM standards unless special cir
cumstances concerning the oceanographic or ecological nature of the area exist. With the
exception of such circumstances a State might only take such action when current
CDEM standards are unable to control the pollution problem and technology exits which
could provide a remedy. Any such change in CDEM standards could be submitted to the
continuing IMO negotiations on vessel pollution to allow for international agreement.

The right of States to establish particular requirements for the prevention, reduction
and control of pollution of the marine environment as conditions for the entry of foreign
ships into their ports, or internal waters, or for calling at their offshore terminals, is also
recognised by the Convention in Article 211(3). The reference to offshore terminals
recognises that a coastal State does have the right to protect deep water port facilities,
which potentially could be artificially constructed beyond the boundaries of the territor
ial sea.69 States must give due publicity to such requirements and notify the competent
international organisation. (Article 211(3)). It is envisaged that some States, in an effort
to harmonise policy, might establish identical conditions and, in such cases, the relevant
international organisation must also be informed of States participating in the co-opera
tive arrangements. A foreign vessel navigating in the territorial sea of a participating
State must, at the request of that State, indicate whether it is proceeding to a State which
is taking part in the co-operative arrangements, in which case it must inform the port
State of its destination and of its compliance with that State's port entry requirements.
This article is stated to be without prejudice to the right of innocent passage or the
application of Article 25(2). It is interesting to note that here the Convention recognises
co-operative agreements between coastal States which were intended to create identical
conditions for entry into ports or internal waters as well as recognising the fact that these
States have the power to establish such entry requirements.7o Such arrangements may in
theory assist in controlling substandard ships but it is doubtful whether in practice this
will improve enforcement, since it would require a high degree of administrative co
operation between flag, coastal and port States. These provisions would give States an
opportunity to monitor the movement of foreign vessels and to verify their condition. It
can also be inferred that pollution control here relates to CDEM standards. This is further
supported by Article 25(2) of the Convention.

Two further provisions require mention in this context. Article 22 allows the coastal
State to designate within its territorial sea such traffic schemes and sea-lanes as safety
requires. The coastal State is expressly authorised to confine the innocent passage of ves
sels carrying "inherently dangerous or noxious" cargo to lanes which it may specify
without prior submission or approval by any international body. (Article 22(2)). Coastal
authorities are provided with the means, under Article 23, of ascertaining that passing
vessels are complying with internationally established precautionary measures (includ
ing construction standards):

"Foreign nuclear-powered ships and ships carrying nuclear or other inherently dangerous or
noxious substances shall, when exercising the right of innocent passage through the territorial
sea, carry documents and observe special precautionary measures established for such ships by
international agreements". (Article 23).

69 See Fitch, supra note 52, 137.
70 A.H.E. Popp, "Recent Developments in Tanker Control in International Law (1980) XVIII The Canadian

Yearbook ofInternational Law 3 at 13. R.P. Barston, & P. Birnie, (ed) The Maritime Dimension, George Allen
& Unwin, 122.
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The Exclusive Economic Zone? 1

Maritime States were concerned with interference with their freedom of navigation
which could occur by the application of coastal State national laws and regulations,
particularly in relation to CDEM standards. The fact that vessels may be subjected to
numerous national laws which differ between States was, again, seen as creating poten
tial obstacles to freedom of navigation.72

The legislative jurisdiction of the coastal State regarding vessel-source pollution is
more restricted in the EEZ. The coastal State has competence to legislate for the protec
tion and preservation of the marine environment providing it does so without prejudice
to the freedom of navigation.

Article 211(5) provides:

"Coastal States, for the purpose of enforcement as provided for in Section 6, may in respect of
their exclusive economic zones adopt laws and regulations for the prevention, reduction and
control of pollution from vessels conforming to and giving effect to generally accepted inter
national rules and standards established through the competent international organisation or
general diplomatic conference" .

It is noted that this clause contains the same ambiguity regarding the content and origin
of international rules and standards as discussed previously.73

The right of the coastal State to establish national laws and regulations regarding ves
sel-source pollution is defined by reference to two criteria.74 Firstly, Article 211 (5) per
mits the coastal State to enact rules and regulations "for the purpose of enforcement" . It
is noted that this article is the only case where the Convention allows enforcement
jurisdiction in the prescriptive articles.75 Secondly, only coastal State pollution laws
"conforming to and giving effect to" generally accepted international rules and
standards can be adopted. This wording is not essential for the enacting of international
rules and standards. It appears that neither a lesser nor a more stringent standard of laws
is acceptable. However, it is apparently for the coastal State to decide whether its own
rules and standards do in fact confonn to international standards. It is also noted that as
no obligation is provided for States to enact legislation, the coastal States could refuse to
enact any rules at all. Therefore, while this article provides potential for the coastal State
to expand its jurisdiction in the EEZ it, however, limits legislative jurisdiction by restrict
ing enactments to the application of international rules and standards.76

Summary ofCoastal State sJurisdiction
In summary, then, in its internal waters and its ports a coastal State can impose its natio
nal CDEM standards and can establish national discharge standards. In the territorial sea,
with the exception of archipelagoes, ice covered areas and straits used for international
navigation, imposition of a coastal State's own CDEM standards upon foreign vessels is
prohibited but international CDEM standards can be enforced. By implication of Article
21, such imposition appears to be a valid exercise of coastal State authority. A coastal

71 The provisions relating to the EEZ are contained in Part V of the Convention. The coastal State has, pursuant
to Article 56(1)(b)(iii), in the EEZ, jurisdiction with regard to "the protection and preservation of the marine
environment" .

72 For discussions of negotiations and drafting of the prescriptive provisions in the EEZ, (Article 211(5» see
W.G. Extavour The Exclusive Economic Zone (1981) 215-219. M'Gonigle & Zacher, supra note 61,245-6,
R.A. Frank, "Protection of the Marine Environment from Pollution" (1976) 6 Georgia Journal of
International & Comparative Law 73 at 84.

73 See above. Most LOS Conference delegates seem to have considered the 1973 Marine Pollution Conference
applicable here.

74 See Bernhardt, supra note 15,279-80.
75 Ibid. 279-80.
76 See Boyle, supra note 29,360-362.
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State can establish national discharge standards applicable to foreign shipping in its ter
ritorial sea. In the exclusive economic zone, it seems unlikely that the coastal State would
be able to prescribe its own national discharge standards as any rules and regulations
must "conform or give effect to" international rules and standards but the coastal State
may enforce the international standards of the IMO.77 National CDEM standards would
certainly be prohibited in the coastal State's exclusive economic zone. This is a logical
inference, because the establishment of national CDEM standards are prohibited in ter
ritorial waters, as exercising such powers is regarded as detrimental to the exercise of
freedom of navigation. (Article 21(2)). Therefore, beyond ports and internal waters ex
clusively, international CDEM standards must apply.

The intention behind Article 211 seems to be to uphold freedom of navigation, in
particular the right of innocent passage, as superior to national laws regulating vessel
source pollution.78 These provisions were carefully designed to allay concerns that coas
tal States might restrict or impede navigation in their coastal zones through exercising
their power to promulgate or enforce environmental regulations.

Special Areas and Ice-Covered Areas
Special problems, in connection with vessel-source pollution, are presented by certain
areas which, because of their particular characteristics, are unable to be protected by the
mere application of the global rules.79 A coastal State may, as noted previously, establish
laws and regulations in its exclusive economic zone provided they conform to and give
effect to "generally accepted international rules and standards". (Article 211(5)). These
areas have been likened to the concept of establishing "wilderness areas" or "marine
sanctuaries" in the ocean.80 Departure from international rules and standards, however,
is permitted to give protection in two instances: in special areas and in ice-covered areas.
Provisions on these areas have been included in the Convention.

Special areas
Article 211, paragraph 6 of the Convention provides a procedure by which a coastal State
may obtain international recognition for the designation of a certain clearly defined area
of that State's exclusive economic zone as a "special area". That State may then enact
more meaningful legislation requiring the adoption of special mandatory measures for
the prevention of pollution from vessels in such special areas.

A number of pre-requisites must be satisifed before the coastal State can establish a
"special area" and thus invoke the prescriptive rights as provided in Article 211(6).
There must be an indication that the international rules and standards would be inadequ
ate to meet "special circumstances". The proposed additional rules and regulations shall
apply only to a clearly defined area, within the State's exclusive economic zone. The
State's adoption of such special methods to prevent vessel pollution shall be allowed only
for an area in which "recognised technical reasons in relation to its oceanographical and
ecological conditions, as well as its utilisation or the protection of its resources and the
particular character of its traffic" exist. If these requirements are met81 then the coastal
State may, after consultation through the competent international organisation with any
other State concerned, submit a detailed request with accompanying scientific and tech-

77 See Bernhardt, supra note 15,280 and see Boyle, supra note 29,359-362.
78 Kindt, supra note 13,2247-8.
79 Oil spilled in the Arctic may last as long as 50 years owing to the prevailing temperature conditions and low

bacteriological activity. See Schacter and Seriver, "Oil Pollution and Remedies" (1971) The American
Journal ofInternational Law 84, at 89.

80 See Kindt, supra note 13,2250-2251.
81 It is submitted that this section would include such areas as the Great Barrier Reef of Australia within the

designation of "special areas".
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nical evidence to that international organisation for special additional laws and
regulations. These laws and regulations shall not have application to foreign vessels until
fifteen months after the original submission.

The IMO would probably interpret this article strictly to avoid unnecessary interfer
ence with the exercise of the right of freedom of navigation.82

Only if the organisation approves the request, may the coastal State establish special
laws and regulations. The same organisation may nullify the laws and regulations in rela
tion to foreign vessels if it believes the conditions in the area do not warrant such laws. If
a State wishes to enact laws and regulations in addition to those of the international or
ganisation, these must be submitted when the original request is made and approved by
the organisation. These additional rules may relate to discharge standards and navigatio
nal practices,83 but must not require foreign ships to comply with CDEM standards other
than generally accepted international standards. (Article 211(6)(c». Although these ad
ditional laws and regulations may relate to "navigational practices" which are not
defined, this should not cause concern to the shipping community as the laws and
regulations must be approved by the competent international organisation. It is unlikely
that a coastal State will be able to abuse its powers given the safeguards in this situa
tion.84 A coastal State is obliged to publish the limits of any "special area". (Article
211(6)(b». It is also noted that Article 211 does not prescribe any enforcement regime for
special areas.

Ice Covered Areas
The Polar and Arctic areas within the exclusive economic zones are addressed separately
as "Ice-Covered Areas". These areas are controlled solely by national law and some
deviance from international rules and standards is permitted. This is probably due to the
fact that these areas are small, relatively well delineated and come within the sovereignty
of very few States and that their unique and vulnerable conditions have not been fully
studied as yet, and therefore, no international standards exist at present.85 A coastal State
has the right to unilaterally establish and enforce non-discriminatory laws and
regulations to prevent, reduce and control marine pollution in ice-covered areas within its
exclusive economic zone:

" ... where particularly severe climatic conditions and the presence of ice covering such areas
for most of the year create obstructions or exceptional hazards to navigation, and pollution of
the marine environment could cause major harm to or irreversible disturbance of the ecological
balance. Such laws and regulations shall have due regard to navigation and protection of the
marine environment based on the best available scientific evidence".86

On the face of the text, it appears that a coastal State has an unfettered regime in what
has become known as the "Arctic exception" . No provision is made for international
control to be established over these laws, other than the general machinery for settlement
ofdisputes, together with a special procedure for settlement of pollution disputes.8? Thus,
the most important safeguard relating to such special areas, the requirement to submit the
regime to competent international organisations, is lacking. This may be considered un-

82 Bernhardt, supra note 15,306.
83 Australia, was a proponent in favour of coastal State powers for special areas. Australia argued for increased

coastal State flexibility in the hope of gaining sufficient jurisdiction to set special coastal discharge standards
that would protect the Great Barrier Reef. In opposition to this approach, some nations argued that the role of
the "competent international organisation" should be strengthened. The article now gives an expanded role
to the international organisation. See generally M'Gonigle & Zacher, supra note 61, 247.

84 Bernhardt, supra note 15, 306.
85 Graham, supra note 46, 108-109.
86 Article 234.
87 See Livingston, supra note 6, 14.
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necessary because physically the ice-covered area situation occurs less often than the
special areas situation and ice-covered areas are used less frequently by surface naviga
tion.88 The positive safeguard for control is the criteria for defining the areas of jurisdic
tion and this will hopefully prevent undue proliferation of the areas. The pre-requisites
that must be fulfilled before coastal States can take the above-described action are
numerous. The ice-covered areas all must be within the exclusive economic zone and
there must exist both particularly severe climatic conditions and the presence of ice for
most of the year, which creates obstructions or exceptional hazards to navigation. The
area must be one in which pollution to the marine environment could cause major harm
to, or irreversible disturbance, of the ecological balance. Only areas which fulfil those
requirements may be included.

The final safeguard simply requires that coastal State laws and regulations shall have
"due regard" to navigation as well as the protection of the marine environment, although
they are to be based on the best available scientific evidence. The standard by which
coastal State regulation is to be measured, i.e. with "due regard to navigation" does not
adequately define the extent of permissible control. It is submitted that these laws and
regulations may apparently relate not only to discharges but also to ship design, construc
tion, equipment and manning (for example, requirements for a double bottomed boat).89

This provision represents a compromise between States which favoured the applica
tion of all the general Conventon provisions to the Arctic, and Canada and Russia which
propounded a different definition of the Arctic - that of "uniqueness". This article has,
however, been criticised as not sufficiently comprehensive or explicit to resolve fully the
Arctic question.90 Given the Canadian and Russian claims in the Arctic, it is considered
that a broad application of this special situation by these two States could be expected in
the future.91

Ovetview
The vessel-source pollution prescriptive regime established by the Convention is a con
siderable improvement over the prior situation, which permitted flag States to freely es
tablish regulations of their choice. Notoriously these were of low or non existant
standards. An international system existed, which continues today, for establishing
"minimal international standards" through the United Nations Agency, the IMO.

The Convention has established more stringency and uniformity in these standards. It
is partly a consolidation of existing law regarding vessel-source pollution but new inter
national law is also introduced.

Generally, the legislative regime for pollution has been a compromise between States,
wishing to protect their coastal environment, and the shipping community. A balance had
to be found between the need for regulative control by coastal States of vessel-source
pollution occurring not only in but also beyond their territorial seas, with the traditional
rights of flag States and the freedom of navigation. Although coastal States have gained
some, but not substantial extensions in their prescriptive jurisdiction, the Convention
does more clearly define this regulative jurisdiction. The concessions granted were for
special areas and ice-covered areas.

Maritime interests generally seem best catered for in this Convention and while their
traditional interests are preserved, they are somewhat redefined and more confined. The
"competent international organisation", the IMO, is dominated by flag State interests,

88 Bernhardt, supra note 15, 307.
89 Compare B.D. Smith, "Canadian & Soviet Arctic Policy an: Icy Reception for the Law of the Sea" (1976)

16:4 Virginia Journal ofInternational Law 602, at 629.
90 Ibid. 634.
91 Bernhardt, supra note 15,307.
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and coastal States without shipping interests have little influence in ensuring the adop
tion of their standards.92 Essential to pollution control are the CDEM standards. The
"applicable international rules and standards" contain those CDEM standards es
tablished by the IMO. Thus, maritime States have ensured a degree of control of pollu
tion standards by relating them to those international rules and standards adopted through
thelMO.

In the territorial sea, the coastal State has a discretion in promulgating standards ex
cepting those in relation to CDEM control. In the EEZ, while regulatory jurisdiction of
the coastal State has been extended to cover vessel-source pollution, the standards are
those of the applicable "international rules and standards" thus ensuring uniformity of
standards in the EEZ, and giving the coastal State no real discretion. Thus, the traditional
rights of a ship's passage in the high seas and the economic zone, and the innocent pass
age in the territorial sea, largely remain unchanged.

While the coastal State's role is only a secondary one in relation to the flag State, it is
not an unimportant role. The coastal State in enacting and promulgating international
standards in its legislation can be seen as making the duty of the maritime States to con
trol their ships far more effective.93 Thus, despite these limitations on coastal State pre
scriptive powers the coastal State does have a role, albeit restricted, to play in the control
of vessel source pollution.94

Improvements could be made in this prescriptive regime by a clear definition of the
"competent international organisation" and by including in the Convention the "applic
able international rules and standards". The basis of an effective national legislative
regime is dependent on the "applicable international rules and standards" and the failure
to provide a definition could mean unilateral promulgation of differing standards by in
dividual States.

Conclusion

This Convention has, thus, provided new directions and new international guidelines for
the control of vessel-source pollution. It provides a comprehensive framework of
principles for the prevention, reduction and control of pollution. Regulation for the con
trol of vessel-source pollution need no longer be on an ad hoc basis. The above suggested
amendments could further improve the vessel-source pollution prescriptive regime. The
Convention clearly places on States a duty and a legal obligation to protect and preserve
the marine environment and to co-operate in so doing. It is through these duties that an
effective regime could evolve. Since its drafting it has been said of the Convention that
there is a "discernible raised environmental consciousness in the shipping industry."95

However, the real limits of the control of vessel-source pollution stay \vhere they have al
ways been and that is with the flag States.

Considering the practical difficulties of coastal States in effectively resolving vessel
source pollution in zones extending 200 miles seawards, and the vital importance of
navigation, and considering that the legislative regime may not have been all that an en
vironmentalist would desire, and in considering the competing interests which have had
to be balanced, the prescriptive standards in this Convention are a compromise that is
preferable to none at all. Hugo Grotius' concept of freedom of the seas, can no longer
mean a freedom to pollute the seas.

92 See Dzidzomu & Tsamenyi, supra note 64, 283.
93 See generally Boyle, supra note 29, 362, 370-372.
94 Ibid. 362. See generally A.E. Chircop "The Marine Transportation ofHazardous and Dangerous Goods in the

Law of the Sea - An Emerging Regime" (1987) 11:1 Dalhousie Law Journal 612, at 630-632.
95 Gold, supra note 21, 440.




