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I
In Australian law the scope and function of the tenn 'unjust e~chment' in the law of
restitution re~ains, at this stage of develop~nt,elusive and uncertain. In David Securities
Pty Ltd v Commonwealth Bank of.Australia l the High Court of Australia was aided, by
its earlier recognition in ANZ Banking Group Ltd v Westpac Banking Corporation2 that
unjust enrichment underlay recovery of moneys paid under a mistake of-fact, in holding
unanimously that payments made under a mistake of law are likewise prima facie
recoverable. Mistake, which includes cases of sheer ignorance as well as cases of positive
but incorrect belief,3 is to be considered as a 'vitiating factor' which impairs the payer's'
intention to transfer the mon~y, and which can make the recipient's enrichment at the
plaintiffs expense 'unjust' or 'unjustified', unless there be any matter or circumstance
which shows that the recipient's receipt (or retention) of the payment is not unjust.4 At
the same time the majority expressly rejected the view that unjust enrichment is a definitive
legal principle according to its own tenns and not just a concept:s In Baltic Shipping
,Company v Dillon,6 while Deane and Dawson 1J made references to the plaintiffs 'action
in unjust enrichment' and to 'the law of unjust enrichment',7 it is noteworthy that' the
majority refrained from invoking the concept in relation to a claim in restitution for
recovery of ~oneys paid for total failure of consideration against a defaulting contractual
party. Now, in' the significant decision of Commissioner of State Revenue v Royal
Insurance Australia LJd,8 a majority of the High Court, in the context of a statl1t(>ry power
of refundment, has employed unjust enrichment as a general concept in considering
whether an overpayment of taxes is recoverable in circumstances where the taxpayer has
itself sustained' no loss,- but stands to g~n a windfall by reason of having passed on the
1>urdeD of the tax to other persons.. The Court noted, just as in its earlier decision in'Mutual
Pools &: Staff Pty Ltd v Commonwealth of Australia,9 ttuit it was not the occasion for

1 (1992) 175 CLR 353.
2 (1988) 164 CLR 662, 673.
3 (1992) 175 CLR 353, 374; see also Upkin Gorman v Karprra1e Ltd [1991] 2 AC 548; P Birks, 'The English

Recognition of Unjust Enrichment' [1991] Lloyd's Maritime and Commercial Law Quarterly 473; A Burrows,
The Law ofRestitution (London:, ButtelWorths, 1993), ch 4. /

4 (1992) 175 CLR 353, 378,. 379.
5 Id 378.
6 (1993) 176 CLR 344. ,
7 Id 375, 376. ~ier Deane J pioneered the adoption i{l the High Court of the concept in the context of failed
~ transactions: MuscJr!nski v Dodds (1985) 160 CLR 583, 617; Pavey & Matthews Pty Ltd v Paul
(1987) 162 CLR 221, 256-257. See also Daly v Sydney Stock Exchange (1986) 160 CLR 371, 379 (Gibbs CJ).

8 (1994) 126 ALR 1 (Mason CJ, Brennan, Dawson, Toohey and McHugh IJ, affinning on different grounds (1992)
23 ATR 528). -

9 (1994) 179 CLR 155.
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considering whether a claim in restitution lay at common law based solely on payment of
money pursuant to an ultra vires demand by a public authority.lO

!F~cts setting the stage
The plaintiff insurer, Royal, paid amounts as stamp duty to the defendant, the Comptroller
of Stamps (later styled the Commissioner of State Revenue), between July 1985 and
August 1989 under a system of self-assessment in respec,t of certain premiums for workers'
compensation insurance policies received in respect of liabilities incurred before 1 October
1985. Royal had earli~r charged the pOlicy holders the duty. By reason of the Stamps Act
1958 (Vic) ~ 99(3), one class of policy (a 'wages' policy) became exempt fro~ liability
for stamp duty in respect of risk after 4:00pm on 30 June 1985. By a 1987 amending'
statute with retrospective operation, a second class of policy (a 'cost plus' policy) also
became exempt from liability on 30 June 1985. Unaware of both amendments Roya~
erroneously overpaid the Commissioner the amount of $1,907,908. The overpayment
comprised three categories: (i) $138,179.21 in respect of premiums on wages policies
received for extensions after 4:00pm on 30 June 1985; (ii) $1,674,301.94 in respect of
premiums on cost plus policies received after 4:00pm on 30 June, 1985, of which
approximately, (a) $1,370,000 was paid in respect of premiums received before the 1987
amendment, and (b) $300,000 was paid in respect of premiums received after the 1987
amendment commenced; (iii) $95,426.95 in respect of over-estimates of premiums on cost
plus policies, received before 1 July 1985 in respect of liabilities incurred up to 1 October
1985. Section 111(1) of the Act governed the overpayment. It provided: 'Where the
Commissioner finds in any case that duty has been overpaid, whether before or after the
commencement of the Stamps Act 1958 he may refund to the company, person, or finn
of persons which or who paid the duty the amount of duty found to be overpaid'.

Although the Commissioner found that there had been an overpayment, she refused to
refund on the basis that sIll(1) gave her a discretion in the matter. Royal claimed that
mandamus issue to compel exercise of ,the Commissioner's discretion to make th~ refund
claimed. She defended her refusal to refund on two grounds. First, if the duty was refunded
to Royal it would be a windfall benefit because it would be ,diffl-cult to refund to the policy
holders the amount of the duty which they had already paid to Royal. Secondly, her liability
was statute-barred as the relevant period of twelve months provided by the Limitation of
Actions Act 1958 (Vic), s 20A, had expired.

, At 'first ,instance in the Supreme Court Qf Victoria the claim failed. Royal successfully
appealed to the Appeal Division. I I The CommIssioner's appeal to the High Court was
dismissed.

Does s 111 (1) create a discretion or impose a duty to refund?

The first issue for determination was whether sIll(1) created a discretionary power in
the Commissioner or, in addition, imposed a duty to refund. &oyal submitted that on a
true construc'tion of the Act, the Commissioner is under a duty to refund overpaid duty
once she 'finds ... that duty has been overpaid'. Dawson J ralone accepted the validity of
this submission. The finding of an overpayment connotes a finding that the revenue officer
received moneys to which she had no entitlement. In his view, clear words are required'
to authorise the retention of moneys received without any entitlement. He found that, in

10 (1994) 126 ALR 1: 10 (Mason CJ), 27 (Brennan J with whom Toohey and McHugh JJ agreed), 35 (Dawson J).
Such a claim was recognised by a majority in the House of Lords. in Woolwich Equitable Building Society v, IRe
[1993) AC 70, but was rejected by a majority in the Supreme Court of Canada in Air Canada V, Bljtish Columbia
(1989) 59 DLR (4th) l'61.

11 (1992) 23 ATR 528.
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the historical context of the provision, the use of the word 'may' was explicable in terms
of enabling the Commissioner to do something which she was previously unable to do,
rather than in terms of replacing an obligation with a discretion~ That thin~ was to allow
the Commissioner herself to Qlake the refund rather than, as was previously the position,

, requiring her to apply to the Treasurer for the refund to be made. 12 \ '

A majority, Mason CJI3 and, in a separate judgment, Brennan '114 with Toohey and
McHugh JJ concurring, held that the subsection was discretionary and that lia~ility to pay
cannot arise simply from the finding that an overpayment has been made. As Brennan J
observed, some overpayments might be made without the Commissioner incurring any
liability to refund, for example, duty paid in compromise of the Commiss,ioner's claim
when it is subsequently discovered that the compromise amount was, or included, an
overpayment of duty. His \Honour held that the Commissioner is under no duty to make
a refund unless there be an antecedent liability to do so. That liability must ari~ aliunde,
either under statutory provisions other than 's 111(1) or under the general law relating to
restitution. Once the Commissioner finds that there has been an overpayment and there is
a legal liability to refund the amoupt found to be overpaid, there is no residual discretion
in the Commissioner to refrain from making a refund in exercise of his or her powers
under sIll(1). As s 1I 1(1) is clearly intended to prescribe the means by which the
Commissioner's liabilities should be discharged, mandamus was the appropriate remedy
to compel her as a public office holder to refund overpayments which she is legally liable
to refund. l

Legal liability to refund '

Was there, then, a legal liability to refund according to the principles of the general law
of restitution? In respect of the amounts in categories (i) and (ii)(b) (above), both Mason
CJIS and Brennan J16 held that they were paid under a mistake of law, that is, a mistake
as to the existen<;e of a statutory liability to pay, which had been repealed; likewise,
Dawson J,17 although it was unnecessary for him to consider the common law position.
Brennan J, as part of his reasoning directed to raising a liability to refund in the public
authority, noted that the Commissioner must be taken to have ~own at all material times
that the statutory liability had been repealed and that she had no entitlement to retain the
amounts. The defence of receipt in' satisfaction of an honest claim of right, ~hich in David
Securities l8 he held ,to be available in relation to payments made under a mistake of law,
was thus not open to be pleaded by the Commissioner. In those circumstances it would

, be unjust that the Commissioner should retain these amounts; they were recoverable under
the general law of restitution.

In the case of category (iii) (above), while Mason CJ adhered to mistake of law as the
explanation for the payment, Brennan J was of the view that, as the amount was paid on
the und~ding that it would be adjusted when th~ quantum of the premiums on\which
the payments of stamp duty had been calcul~ted had become known, the Commissioner
was bound to refund or ,to allow credit for the amount of the overpayment when \
ascertained. Although not explicitly stated, the 'unjust factor' triggering res.itution is f~lure /

12 (1994) 126 ALR 1.32, 34.
13 Id 6-8.
14 Id 23-25.
15 Id9-IO.
16 Id 26.
17 Id 34.
18 (1992) 175 cLR 353. 398-400.
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of basis or failure of consideration.19 However, as regards the bulk of Royal's claim in
category (ii)(a) - some $1,370,000 which was paid in respect of premiums received for
'cost plus policies' between 30 June 1985 and the commencement of the retrospective
legislation in 1987 -.both Brennan J and Dawson J considered that there was no mistake
affecting those payments. As Brennan J saw it, the amount of duty was payable at the
time it was paiq. The 1987 aJ;llendment retrospectively disentitled the Commissioner to
retain those payments. In the view of Brennan J, 'It is only bY,creating a right to 'l refund
of stamp duty already paid that retrospective effect can be given to the 1'987 amendment'.20
The Commissioner's liability to refund was statutory. In contrast, Mason CJ considered
that the retrospective effect of the 1987 amendment converted the payments into payments
made under a causative mistake of law. Thereby 'in conformity with David Securities the
gat~way to recovery was opened where the payment results in the enrichment of the
recipient at the expense of the plaintiff.

With respect, the majority approach provides the preferable analysis. As Dawson J
observed,2I quoting Deane J in University ofWollongong v Metwally,22 'A parliament may
legislate that, for the purposes of the law which it controls, past facts or past laws are to
be deemed and treated as having been different to what they were. It cannot, however
objectively, expunge the past or "alter the facts of history" '. His Honour went on to
point out that the legislation in question did not deem the payments mad~ by Royal to
have been made under a mistake of fact or law. Having found an implied statutory right
of refund, Brennan J saw no reason or occasion to invoke notions of common law
restitution to discover a cause of action entitling a payer to a refund. However, an action
for money had and received to the use of the payer would undoubtedly have been available.
It is submitted that the unjust factor which would enliven a restitutionary claim in this
context is 'failure of the basis or purpose' of the payment. The basis or~ purpose of the
payment was the discharge of the tax liability arising under the Sta/nps Act. The subsequent
abrogation of that liability brought about by the retrospective J 987 amending statute
triggered the factor which renders the continuing retention of the amount paid unjust.23

The payer's windfall gain defence: is· passing on a good defence to a
restitutionary clQim?

, A crucial issue in the case' centred on the Commissioner's argument that the fact that Royal
passed on to its policy holders the burden of the payments precluded it from recovering ,
the payments made to the Commissioner as and for tax. The suggestion is that, in these
circumstances, the defendant's enrichment is not at the expense of the plaintiff. Some
support for this view is to be found in Canadian,24 United States25 and European26

authorities. In Air Canada, for example, the plaintiff airlines had passed on an
unconstitutional gasoline tax in the form of fares charged to their passengers. In the
Supreme Cpurt of Canada four justices considered the airlines' claim against the public
authority. La Forest J, with whom Lamer and L'Heureux-Dulle concurred, ,decided against

19 See York Air Conditioning and Refrigeration (Australasia) Pty Ltd v Commonwealth (1949) 80 CLR 11,43,44,
63-64. See also P Birks, An Introduction to the Law ofRestitution (rev ed, Oxford: Clarendon Press,' 1989), 223,
(hereafter Introduction) cited in Baltic Shipping Co v Dillon (1993) 176 CLR 344, 389 'per McHugh J.

20 (1994) l26 ALR 1,26-27. '
21 Id 35.
22 (1984) 158 CLR 447, 478.
23 See Fischler v Administrator ofRoumanian Property [1960] 3 All ER 433; FCT v Jaques (1956) 95 CLR 223,

229; Clout v Queensland Steel &: Sheet Pty Ltd (1994) 13 ACSR 519.
24 Air Canada v British Columbia (1989) 59 DLR (4th) 161.
25 Shannon, v Hughes &: Co (1937) 109 SW (2d) 1174.
26 Amministrazione delle Finanze dello Stalo v San Giorgio SpA [1983] ECR 3595; Les Fils de Jules Bianco SA

v Direcleur General des,Douanes [1989] 3 CMLR 36.
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the airlines~ He accepted the economic argument that a plaintiff who Passes on a tax or~
charge will receive a windfall or will be unjustly enriched if recovery from a public
authority is permitted.27 Wilson J dissented. She concluded that to deny recovery in such
a situation would be tantamount to allowing the legislature to impose illegal burdens, and
would be inconsistent with restitutionary principles.2;8 All members of the High Court
rejected the passing on ~defence as being applicable.29

Mason CJ provided persuasive reasoning for rejecting the economic argument in the
context of the law of'restitution. First, to deny recovery when the plaintiff shj.fts the burden
of the imposition of the tax or charge to third parties will often leave a plaintiff who suffers
loss or damag~ without a remedy. Con~uently, the plaintiffs recovery should be limited
to compensation for loss or damage sustained. This would entail a very complex
undertaking with the probability that the defence would apply all the way down the chain
of distribution to the ultimate consumer who would have little ,interest to sue. In any event:

[T]he basi~ of restitutionary relief is not compensation for loss or damage sustained but restoration
to the plaintiff of what has been taken or received from the plaintiff without justification.... The
requirement that the defendant be unjustly enriched 'at the expense or the plaintiff can mean that
the enrichment is 'by doing wrong to' or 'by $ubtraction from' the plaintiff.30 Hence a plaintiff
can succeed by showing that he or she was the victim of a wrong which enriched the
defendant - this is not such a case - or that the defendant was enriched by recef~ng the
plaintiffs money or property.31 I

In substantiation Mason CJ cited the pos~tion earlier advocated by Win<Ieyer J in Mason
\ v New South Wales.32 Mason CJ did not consider it to be a material difference touching
the question whether passing on the tax or duty is relevant to restitutionary recovery that
k.oyallnsura,,~e involved a mistaken overpayment to the State or public offrcer,in a process
of self..assessment, rather than a payment made where 'the State was asse~ng its
entitlement to payment of the charge .... by an unlawful demand".33 Mason CJ summarised
the position as follows: 'As between the plaintiff and th~ defendant, the plaintiff having
paid away its money by mistake\ in circumstances in which the defendant has no title to
retaip the moneys, the plaintiff has the superior claim. The plaintiff's inability to distribute
the proceeds to those who recoup the plaintiff was . . . an immaterial consideration . . .. '.34

Similarly, emphasis on the plaintiff having t:raJ)sferred its ow~ moneys to the defendant
and on'the determination of the relative equities inter se was expressed by Brennan J, who
represented the majority viewpoint, as' follow,S:

The fact that Royal has passed on to its policy holders the burden of the 'payments made to the
Commissioner does not mean that Royal did 'not pay its own money to the Commissioner. The
passing on of the burden of the payments made does not affect the situation that, as between the
Commissioner and Royal, the former was enriched at the expense of the latter .... No defence
of 'passing on' is available to defeat a claim ,for moneys paid by A acting on his own behalf to
B where B has been unjustly enriched by the payme~t and the moneys paid had been A's
moneys.35 I

By way of a corollary, Mason CJ spelt out the ram~fications of a restitutionary analysis
in relation to third ~es not party to the transaction:

27 (1989) 59 DLR (4th) 161, 193-194.
28 ld 169-170.

" 29 (1994) 126 ALR I, 11-18 (Mason CJ), 27 (Brennan J), 35 (Dawson J).
'30 Citing P Birk~ Introduction, supra note 19, 23-24. '
31 (1994) 126 ALR 1, 12-13, 14.
32 (1959) 102 CLR 108, 146; see also 136 (Menzies J).
33 (1994) 126 ALR I, 15, 18.
34 Id 18. -
35 Id 27.
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[Where] it is established that the defendant's enrichment is not at the expense of the plaintiff, but
at the expense of some other person or persons, ... the plaintiff failst not ~ause it has passed
on the tax. or charge, but because the defendant has been enriched by receiving moneys which
belo~ged to or proceeded from someone other than the plaintiff.36

Two,examples may be posed. First, take the case where there is an overpayment of a tax
l~vied on some third party other than the plaintiff who collects the tax and pays it to the
public authority. In such I a case, the plaintiff should not recover, unless it is established
that the plaintiff will distribute the proceeds to the true taxpayers. Secondly, consider the
case where a taxpayer charges and separately collects from each of its d)ird party customers
the amount of the tax to cover the tax imposed on it. In the latter situation ,the tax so
received is received by the taxpayer as a fiduciary on the footing that it would apply the
money in payment of the tax. If that purpose failed or could not be effected because the
tax was I19t payable, then the taxpayer would hold the moneys for the benefit of the third
party customers who paid the money. The same result would ensue if the taxpayer
recovered from the revenue authority payments made as and for tax which was not payable.

In each example, if the tax paid to the revenue authority was not payable, the third
party will have a right of recovery against the revenue authority. The payer, too, will be
able to recover from the revenue authority, provided that it satisfies the court that it will
account to the third parties involved.37 Brennan J, also, but in more general terms,
contemplated the possibility of an action being available to a tQird party, if the payer
recovers the overpayments it made to the revenue authority, to recover from the payer so
much of the overpayments made as represents the amount paid to the payer by the third
party.38

Statutory time bar to refund claim
The Commissioner also sought to argue that recovery proceedings were barred ~ause

more than twelve months had passed, from the date of payment, twelve months being the
period prescribed by s 20A(1) of the Limitation ofActions Act 1958 (Vic). That subsection
is confined to taxes etc, paid 'under the authority or purported authority of any Act'. In
the view of the court those words were not apt to describe the overpayments of duty in
the case. The exception, according to Brennan J, was the amount in category (ii)(a) deemed
not to be due /and owing by the 1987 amendment, in respect of which s 20A was impliedly
excluded by the retrospective operation of that amendment. Instead, the limitation period
applicable to recover that amount was that provided by para (d) of s 5(1) of the Limitation
ofActions Act, that is, 'actions to recover any sum recoverable by virtue of an-enactment',
namely, six yeats from the accrual of the cause of action. Furthermore, the application
made by Royal, being for relief by way of mandamus, was not an action for recovery of .
money. The six-year period of limitation was applicable. Hence the proceedings were
brought within time.39

Other matters

A number of other matters are referred to in the judgments which are worthy of comment.

Ultra vires demand

First, Mason CJ observed that it is perhaps possible that the absence of any legitimate
,basis for retention of the money by the Commissioner might itself ground a claim for

36 ld 14. ,
37 ld, compare Mason CJ's analysis at 14, 17-18.

. 38 ld 27.
39 ld 19 (Mason CJ), 27-29 (Brennan J), 37 (Dawsop J).
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unjust enri<;hment without~ need to show, any causative mistake on the part of RoyaI.40

citing Wilson J in Air Canada;41 that is to say, that a restitutionary claim may be founded
on the ultra vires nature of the demand itself. Such basis has been rec~gnised b>: a majority ~

of the House of Lords in Woolwich Equitable Building Society v JRC.42 It may rightly be
expected that the High Court, in due course, consonant with the paramount importance of
upholding constitutional legality as administered by the State and its public officers, will
likewise recognise the right to restitution based on transfer of moneys pursuant to an ultra
vires or unlawful dem8.nd. If such ground is applicable, it should govern, even if the payer
bas paid under a mistake of law, in order that full expression may be given to the relative
equities between the parties.

Change ofposition
Secondly, in dicta Mason CJ has contemplated the possible invocation by the State, in an
appropriate case, of a defence in which 'the State has in good faith changed its position
for the worse acting in reliance on the fact that the payment was made and received for
duty, apparently due and payable under the Act' .43 Such a change of position was,
recognised in David Securities4'l as constituting a good 'defence', in accordance with the
principles of the law of restitution, to an action for recovery of money paid under a mistake
of fact or law.

Such a defence would not, of course, have been open to the Commissioner to raise as
against Royal; for, as previously noted, Brennan J observed that she must be taken to have
known at all material times that the statutory liability had been re~ed, and that she had
no entitlement to retain {the amounts received. Quite apart from this specific factual
hindrance, in general it is difficult to see how a State government or public authority will
be able to prove that it had changed its position as a result of a belief in the security of a

- given tax receipt from a particular payer. Even if an aggregate approach is taken, in accord
with that applied in Lipkin GormLln v Karpnale Ltd,45 whereby account is taken of the
defendant's reliance on a number of payments by different payers, it could be argued that
a public authority through deficit financing and other means can raise additional revenue
from the public to effect its spending plans in any event. In other words, the necessary I

causal nexus between receipt and outflow of value for a change of position will usually
,not be established. In any event, a public authoritY which makes an ultra vires or unlawful
demand of a~ or charge would seem to be guilty of a wrongdoing so as to defeat the

, defence.46 For it is the unlawful demand which is directly and immediately causally related
to the payment coming into the public authority's hands.47

It is to' be noted that the possibility of such a defence being available to the State, is
canvassed by Mason CJ on the premise that the payment was made and received pursuant
to a 'regime of monthly returns and payments by way' of self-assessment. Assuming that
the evidentiary difficulties above referred to could in some way be surmounted, it is
considered that a mistaken self-assessment as to a matter of law would have, been made \
by the payer in response to' the perceived liabilities imposed by the taxing legislation. If
those liabilities have been imposed unlawfully, it shoWd make no difference whether the
payment of tax be m~e under a system of self-assessment or in response to an actual or

40 Id9.
41 (1989) 59 DLR (4th) 1619 169-170.
42 (1993] AC 70.
43 0994) 126 ALR 1,8.
44 (1992) 17S CLR 353, 384-386 (majority), 392 (Brennan J),~7 (Dawson J).
45 (1991) 2 AC 548.
46 Cf Burrows, supra note 3, 358.
47 See Mercedes Benz (NSW) Ply Ltd v'ANZ and National Mutual Royal Savings Bank Ltd (unreported, 5. May, "

1992, NSW se, Palmer Al); [1993] RLR f18.
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reasonably anticipated demand.48 The public authority should not be able to invoke the
defence where it is guilty of an unlawful imposition.

Disruption ofpublic finances

Thirdly, Mason CJ has emphatically rejected 'the vague and amorphous defence' based
'on the notion of avoiding disruption of public finance.49 He found 'compelling' the reasons
advanced by Wilson J in her dissenting judgment in Air Canadaso which centred upon the
unfairness of requiring the innocent individual payer, as opposed to taxpayers as a whole,
to bear the burden of the government's mistake. In his Honour's view the remedy 'for any
disruption of public finances occasioned by the recovery of money in conformity with the
law of restitution lies in the hands of the legislature.

Honest claim of right

Finally, it is significant that the defence of 'honest claim of right', first recognised by
Brennan J in David Securities, has been applied by him in principle in R,oyal Insurance
with the concurrence of Toohey and McHugh JJ, although its actual\application on the
facts was found wanting. In declaring the availability of such defence, Brennan J stressed
the need to achieve a degree of certainty in past transactions.51 'Yet, by definition, the

, defence will be applicable only in -cases where the plaintiff has made a payment under a
mistake -of law and the defendant has no right to receive it. Just as with the defence of,
'voluntary submission' which was upheld by the majority in David Securities, it is difficult
to see how su~h a di~tinction between mistakes of fact and law can be justified in principle.
A recipient of a payment made which is the outcome pf a mistake of law relating to legal
liability is often no less unjustly enriched than where the receipt was because lof a mistake
of fact.52 Nonetheless, if the defence is firmly adopted by the High Court, most
restitutionary claims founded on a mistake of law will not succeed.53 A more principled,
fairer outcome, and one which will still give ample protection to the innocent recipient,
will be achieved through application of a general change of position defence.54

48 See Burrows, supra note 3, 356.
49 (1994) 126 ALR I, 10.
50 (1989) 59 DLR (4th) 161, 169:
51 (1992) 175 CLR 353, 398.
52 See P A Buttery 'Recovery of Payments made under Mistake of Law', a paper delivered at a joint seminar

presented by the Queensland University of Technology and the University of Queensland, 15 April 1993, 23-28.
The Law Commission has rejected as unjustifiable a distinction between mistakes of law and mistakes of fact. It
considered insufficient the reason advanced by Brennan J for ~aintainirig such distinction, that mistakes of fact
tend to affect only individual transactions, whereas a revealed mistake,Of law in one case could affect a great
variety of cases: see Mistakes ofLaw and Ultra Vires Public Authority Receipts and Payments, Law Com No 227
(em 2731) (1994), para 4, esp 4.7, 4.10.

53 M Bryan, 'Mistaken Payments and the Law of Unjust Enrichment: David Securities Pty LJd v Commonwealth
Bank ofAustralia' (1993) 15 Sydney Law Review 461,475-484, esp 483.

54 See Butler, supra note 52, 28-31.




