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I. Introduction: The Doctrine of Responsible Government

The key issue under discussion in this paper relates to the Senate's place within the modem
Australian conception of responsible government. Responsible government is a
constitutional and political doctrine that refers to the Executive Government's
accountability to the Parliament. It is enshrined in the Westminster system of government,
which Australia inherited from the United Kingdom. l

Responsible government is properly described as comprising of two different 'types'
of accountability of the Executive Government to Parliament. They are: (a) individual
ministerial accountability; and (b) collective executive accountability. The frrst class refers
to the duty of each government minister to be personally responsible for activities
conducted by himself or herself and by any government departments which he or she
administers. The second refers to the accountability of the Executive Governmel).,t as a
collective body to the Parliament. Although some reference is made to the fIrst type of
accountability in this article, the emphasis is on the doctrine of responsible government in
its collective sense. For convenience, all references to the doctrine of responsible
government in the following discussion refer to the collective sense of the doctrine unless
the individual sense of the doctrine is specified.

Individual ministerial accountability requires government ministers and some other
members of the Executive Government to sit in Parliament-as part of Parliament and to
be accountable to Parliament on a day to day basis. Under the doctrine of responsible
government in its collective sense, the Executive is held accountable to Parliament by
virtue of the fact that Parliament, not the Executive, controls supply.2 Where the Executive
loses the confidence of the Parliament, Parliament is able to withhold funds which are
necessary for the administration of government. Conventionally, in such a situation, the
Government must go to the people in an election unless an alternative government can be
formed.

Parliament is given this power over the Executive because it is the 'representative' arm
of government. Parliament is the one institution of government that is directly elected by

*

2

I am indebted to Associate Professor Jeffrey Goldsworthy and Ms Sarah Joseph for their comments on earlier
drafts of this article and to Professor Hugh Emy for discussions about the Senate and responsible government.
Section 64 of the Constitution provides that all Ministers of the Commonwealth Government must sit in Parliament
within three months of their appointment to office. For a more detailed discussion of the constitutional foundations
of the doctrine of responsible government in Australia, see M Byers, 'The Australian Constitution and Responsible
Government'(l985) 1 Australian Bar Review 233. Additionally, the existence of the doctrine in Australian
constitutional law and practice has been recognised by a number of High Court judges. See, for example, Victorian
Stevedoring and General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73 at 114 (per Evatt J); New South
Wales v Commonwealth (1975) 135 CLR 337 at 364-5 (per Barwick CJ); FAllnsurances Ltd v Winneke (1982)
151 CLR 342 at 364-5 (per Mason J); Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104 at 147
[per Brennan J (as he then was)]; Australian Capital Television Limited v Commonwealth (1992) 177 CLR 106
at 184 (per Dawson J) and 230 (per McHugh J).
'Supply' refers to moneys needed by the Executive Government to fund its ordinary annual services.
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the people.3 This is why the doctrine of responsible government is closely .linked with
ideas of representative democracy. The Executive Government is responsible to the
Parliament because Parliament is ultimately accountable to the electorate.

The concept of responsible government in the United Kingdom involves only
accountability of the Executive to the Lower House, the House of Commons. This is
because only the Lower House is elected in the United Kingdom. Members of the United
Kingdom Upper House, the House of Lords, are either appointed or they inherit their titles.
Further, Lords hold their seats for life whereas Members of the House of Commons are
elected for particular terms of office. This is another sense in which members of the Lower
House can claim to be more representative of the will of the people at any given time
than Lords.

One problem with responsible government as imported into Australia has arisen from
the composition of the Australian Senate. Unlike the House of Lords in the United
Kingdom, the Senate is a chamber which is directly elected by the people, notwithstanding
that Senators are elected on a different basis (and for different terms) to Members of the
House of Representatives. Furthermore, the Australian Senate is expressly given almost
co-equal legislative powers with the House of Representatives,4 unlike its United Kingdom
counterpart which may be overridden if it will not pass a Bill which has passed through
the House of Commons.5 In addition, the House of Lords has no power to block supply.

The question has arisen in Australia, particularly in the wake of the 1975 constitutional
crisis,6 as to whether the apparently significant powers of the Senate as expressed in the
Constitution merit a greater degree of executive accountability than is the case in the United
Kingdom. This issue will be taken up below.

Another more fundamental problem with the doctrine of responsible government in
modem Australian, as well as United Kingdom, political practice, is whether the doctrine
should now be regarded as outdated and completely flawed in its application to current
political realities? Political commentators in both Australia and the United Kingdom have
noted recently that with the rise of party politics, the effective operation of the doctrine
ha~ waned?

"'As the Executive Government is now drawn generally from the party with the majority
in the Lower House of Parliament, it is in fact usually the Executive that controls the
Parliament rather than vice versa. The Executive tends to use its party majority in the
Lower House to enact its desired programs into law. Hamer has been scathing in his
criticism of the Commonwealth Parliament's perceived inability to act as a check on the
Executive Government and to perform its legislative activities free of executive dominance:

3 See ss 7 and 24 of the Commonwealth Constitution.
4 See s 53 of the Constitution which provides in part that: 'Except as provided in this section, the Senate shall

have equal power with the House of Representatives in respect of all proposed laws'. The 'exceptions' to the co
equality of the Senate's powers are that a money bill or a tax bill may not originate in the Senate and that the
Senate may not amend such Bills, notwithstanding that it may return such Bills to the House of Representative
with requests for amendments. Also, the Senate may not amend a proposed law to increase any proposed charge
on people affected by the law.

5 See the Parliament Act 1949 (UK).
6 The '1975 constitutional crisis' refers to the events on and preceding 11 November 1975 as a result of which the

then Governor-General, Sir John Kerr, dismissed the then Prime Minister, Gough Whittam. A significant aspect
of these events was the Senate blocking supply which ultimately spurred on the Governor-General to dismiss the
Prime Minister when the Prime Minister could not guarantee passage of the Supply Bills through the Senate and
the then Leader of the Opposition, Malcolm Fraser, could obtain supply if appointed as a caretaker Prime Minister.

7 See, for example, C Turpin, 'Ministerial Responsibility' in J Jowell and D Oliver (eds), The Changing Constitution
(3rd ed) Clarendon Press, Oxford, 1994; D Hamer, 'Can Responsible Government Survive in Australia?' and S
Ratnapala, 'Westminster Democracy and the Separation of Powers: Can They Co-Exist?' in Republicanism,
Responsible Government and Human Rights, Papers in Parliament No 26, Department of the Senate, Canberra,
1995; C Sharman, 'Australia as a Compound Republic' (1990) 25 (1) Politics 1.
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[The Commonwealth Parliament] is totally useless as a legislature, merely acting as a rubber
stamp for the bills produced by the governmental party. As an example of its performance, during
the twelve years from 1976 to 1987, under two different governments, when nearly 2,000 bills
were passed, not a single opposition amendment to any of them was accepted - with the
exception of two bills which were handled by an experimental procedure, an experiment that was
soon stopped by government.8

Ratnapala has also criticised the operation of the doctrine of responsible government in
the modem Australian political climate:

[O]wing to a profound and incurable contradiction within itself, responsible government reduces
the legislature, or at least the more critical branch thereof, to the status of an instrument of the
executive except in the unusual circumstances where the ministry constitutes a minority
government.9

Ratnapala has suggested that if the doctrine of responsible government is to be retained
in contemporary Australian constitutional law and politics, this flaw must be recognised
and addressed. He further states that to mitigate against this inherent failing of responsible
government, other institutions of government, notably the High Court and the Senate,
should be prepared to act as a check on the Executive Government in the absence of
proper accountability of the Executive to the House of Representatives. IO The question as
to whether the Senate should act as such a check is taken up below. However, the question
remains as to whether the doctrine of responsible government should be discarded
altogether in Australia.

Notwithstanding the inherent flaws in the doctrine, it must still have some currency,
albeit perhaps in a somewhat reworked form. For one thing, the Parliament, not the
Executive, remains the directly elected and therefore the most 'representative' arm of
government, even though electors now tend to vote along party lines in practice. Thus, if
the Executive is to be accountable to any arm of government, it seems that the Parliament
is still the obvious choice. After all, if the electors are dissatisfied with a particular
government, they can vote against the political party represented by it at the next election.
This fact may encourage the Parliament to act as a check on the Executive to some extent.
It will not just be the Cabinet Ministers who lose their jobs if'the majority party loses
seats at an election.

Further, even those commentators who have criticised the modem operation of the
doctrine of responsible government have recognised that there is not necessarily any viable
alternative to regulate the relationship between Parliament and the Executive. II Perhaps in
time such theories will develop, maybe along the lines suggested by Ratnapala (above).
However, at the present time, despite its shortcomings, the doctrine of responsible
government appears to retain currency in both Australian and United Kingdom political
practice. I2 It may be that accepting some measure of executive accountability towards the
Senate along the lines discussed below might strengthen the effectiveness of the doctrine
in Australian political practice.

Assuming, then, that the doctrine of responsible government does have a place in
Australian constitutional law and practice, it becomes necessary to consider the place of
the Senate within the doctrine.

8 Hamer, op cit, p 41.
9 Ratnapala, op cit, p 87.
10 Ibid, P 96.
11 See, for example, Turpin, op cit, pp 115-6.
12 The doctrine of responsible government is still recognised in recent High· Court cases and by academic,

commentators as being implied into the Australian Commonwealth constitutional structure. See, for example,
footnote 1.
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II. The Senate's role in responsible government

If the Executive is accountable to the Senate, it should be permissible for the Senate to
'block supply', an action which can result in a double dissolution election against the
wishes of the Executive Government with a majority in the Lower House provided that
the requirements of s 57 of the Constitution are satisfied. Where the requirements of s 57
are not satisfied, the blocking of supply by the Senate could not lead to a double dissolution
election under current constitutional arrangements, but may lead to an election for the
House of Representatives13 if one accepts the view that the Senate blocking supply amounts
to a motion of 'no confidence' in the Government of the day.14 Sir Garfield Barwick, the
Chief Justice of the High Court during the 1975 constitutional crisis took such a view:

The Constitution of Australia is a federal Constitution which embodies the principle of Ministerial
responsibility. The Parliament consists of two houses, the House of Representatives and the
Senate, each popularly elected, and each with the same legislative power, with the one exception
that the Senate may not originate nor amend a money bill ... There is no analogy in respect of
a Prime Minister's duty between the situation of the Parliament under the federal Constitution of
Australia and the relationship between the House of Commons, a popularly elected body, and the
House of Lords, a non-elected body, in the unitary form of Government functioning in the United
Kingdom. Under that system, a Government having the confidence of the House of Commons
can secure supply, despite a recalcitrant House of Lords. But it is otherwise under our federal
Constitution. A Government having the confidence of the House of Representatives but not that
of the Senate, both elected Houses, cannot secure supply to the Crown. 15 (emphasis added)

However, strong arguments have been made that there is a constitutional convention in
Australia that the Executive Government is only responsible to the Lower House. It would
therefore be impermissible for an opposition-controlled Senate effectively to force a
government to an election by blocking supply. Kelly, for instance, argues that inherent in
the Constitution permitting only the House of Representatives to originate or amend a
money bill is a convention that the Executive Government must sit primarily in the House
of Representatives and must be accountable only to that House. 16

Others have argued that the express words of s 53 of the Constitution alone do not
give a full picture in relation to Senate power. Such commentators have stressed the
importance of accepting such constitutional conventions as that advocated by Kelly:

Given the nature of the issues [in 1975], the law alone could not provide the firm basis for
decision. The Constitution has to be read with some regard for political practices. It is not just a
book of rules but an act of settlement. To pretend that the law, in political matters, possesses
some unique decisiveness, is to take a doctrinal rather than a wholly literal intetpretation. 17

The Constitution did not come into being in a vacuum but was a political document
which was drafted in the context of political practices of the time. Such political practices
in both Australia and the United Kingdom have given rise to constitutional conventions.
Many of these conventions deal with issues like individual and collective responsibility
of executive government ministers ultimately to the electorate. Such constitutional

13 See s 5 of the Commonwealth Constitution.
14 Of course, this leads to the undesirable situation of the Senate forcing the Lower House to an election without

having to face the people itself. This issue is considered in more detail in the latter part of this article.
15 Letter from the Chief Justice of the High Court to the Governor-General (included as Appendix C in P Kelly,

November 1975: The Inside Story of Australia's Greatest Political Crisis, Allen & Unwin, St Leonards, New
South Wales, 1995, pp. 343-4). See also S Rufus Davis, Theory and Reality: Federal Ideas in Australia, England
and Europe, University of Queensland Press, St Lucia, 1995, pp 94-5.

16 Kelly, op cit, p 292.
17 H Emy, The Politics ofAustralian Democracy: Fundamentals in Dispute (2nd ed) MacMillan, South Melbourne,

1978, p 182.
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conventions are non-justiciable but are observed generally by politicians for fear of political
sanctions if they are ignored or abused. IS

Cooray has noted that the drafters of the Constitution were aware of the potential for
conflict between the operation of the convention that an upper house should not block
supply and the obvious interpretation of the express wording of s 53.19 He and other
commentators have noted that the acceptance of such conflict was inherent in the struggle
to accommodate both the Westminster system of government and strong federalist notions
in the new Commonwealth Constitution:

The contradiction within Australia's Constitution originated with the efforts of the founding fathers
to reconcile the Westminster model of responsible government with the United States notion of
federalism. The attempt to marry the Westminster and Washington models produced a unique
system for the Commonwealth of Australia.

Responsible government is the notion that the party that obtains the confidence of the lower
house elected directly by the people is entitled to govern, and that governments are made and
unmade in the lower house to which they are responsible. But the tradeoff agreed by the founding
fathers in order to secure a new Commonwealth was a Senate to uphold the interests of the
States - a Senate with powers almost co-equal with those of the Representatives.

The founding fathers were aware of the contradiction and struggled to find a solution. Their
conclusion was that the two institutions were 'theoretically incompatible' but 'both were
practically necessary, and moreover ... they could be made to work together'.20

It is obvious that the ambiguity in relation to the role of the Senate in Australian
responsible government has been inherent in the Australian constitutional system since
Federation. Between the time of Federation and the 1975 constitutional crisis, the subject
did not appear to be hotly debated despite a few comments by politicians about the Senate's
ability to block supply.21 .~

From 1975 onwards there has been significant but, as yet, seemingly unresolved debate
about the extent of the Senate's power to block supply and, more generally, about the
degree of accountability, if any, owed to the Senate by the Commonwealth Executive
Govemment.22 In the 1990's, this debate has gained some momentum in the wake of
factors such as: (a) the increasing tendency for independent and minor party Senators to
hold the balance of power in the Senate; and (b) the republican debate which has been
generated largely through the efforts of the past Prime Minister, Paul Keating.23 This
republican debate carries with it a push for major constitutional change which should
arguably include a clarification of the role of the Senate and its powers within the modem
Australian political and constitutional system. Several commentators have recently
advocated confronting the ambiguities about the Senate's power over supply head-on
without being distracted by the events of 1975. In 1993, the Republic Advisory Committee
recommended that:

The resolution of the issue of the Senate and supply is obviously not easy. It is difficult to propose
any resolution without being seen either to endorse or to reject the action of Sir John Kerr in
1975. While many people in politics and in the broader academic community hold very strong

18 See, for example, L J M Cooray, Conventions, the Australian Constitution and the Future, Legal Books, Sydney,
1979, p 101.

19 Ibid, P 121.
20 Kelly, op cit, p 286. See also B Galligan, A Federal Republic: Australia's Constitutional System ofGovernment,

Cambridge University Press, Cambridge, 1995, p 75.
21 For example, in 1970, as then Leader of the Opposition, Gough Whitlam threatened to use the Australian Labor

Party majority in the Senate to block supply, but this never eventuated. See discussion in Cooray, op cit, p 121.
22 See, for example, Galligan, op cit; Kelly, op cit; Emy, op cit; Report of the Republic Advisory Committee, An

Australian Republic: The Options, Commonwealth Government Printer, Canberra, 1993 (the Turnbull Report).
23 On this debate see, for example, the Turnbull Repon, op cit; P Keating, An Australian Republic: The Way

Forward, House of Representatives, Parliamentary Debates, Weekly Hansard no 7-8, p 1434, 1995; B Galligan
(1995), op cit; G Winterton (ed), We, the People, Allen & Unwin, Australia, 1994; B Teague, 'An Australian
Head of State the Contemporary Debate [sic]' in Papers in Parliament No 26, op cit.
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views as to what should or should not have happened in 1975, the Committee urges all concerned
to concentrate on the future. Determining what is the best system for the future does not in itself
imply any judgement about whether particular conduct was justifiable under the system that
operated in the past.24

The role and powers of the Senate within the doctrine of responsible government have
for too long been topics of political controversy without apparent solution. In the context
of the recent republican debate in Australia, which has focused largely on the future
constitutional and political structures for this country, the time has come for re-evaluation
and clarification of these issues. Some debate should now focus on the place of the Senate
within modern conceptions of Australian representative democracy and responsible
government. It is time to move the debate to a level of suggestion of options for the future
rather than reworking past issues without putting forward new solutions. Some possible
new solutions in this area are discussed in the latter part of this article.

III. The Senate and modern representative democracy in Australia

Notwithstanding the original intentions of the framers of the Constitution, few would
dispute that the Senate has not significantly functioned as a 'state's house' throughout its
history.25 Several commentators have noted that, although the Senate has sometimes
functioned as a states' house, it more often than not has functioned in a variety of other
ways; for instance, as a chamber voting predominantly on party lines or as a house of
review, keeping watch over bills that have passed through the House of Representatives.26

The 1995 edition of Odgers' Australian Senate Practice lists the various functions
which the Senate has performed since Federation. They include: (a) ensuring adequate
representation of the states where necessary; (b) providing representation for significant
groups of voters who are not able to secure the election of members to the House of
Representatives; (c) acting as a house of review and expressing second opinions over bills
which have passed through the House of Representative~;(d) providing adequate scrutiny
of proposed financial measures; (e) initiating non-financial legislation where Senators see
fitr(f) checking the administration of laws and insisting on ministerial accountability; (g)
surveying executive regulation-making powers; and (h) providing adequate scrutiny of
government activities.27

There may be those who disagree that some or all of these functions should rightly be
performed by the Senate. However, this list is intended as a practical guide to functions
the Senate has actually performed in recent years, whether or not such functions are
supported by express constitutional provisions. Much of the Senate's functioning has been
developed over the years through past political practice and evolving Australian
constitutional conventions. As noted above, it is not possible to determine the role of the
Senate in relation to responsible government solely by strict literal reference to the terms
of the Constitution.

Even if the Senate does not often function as a states' house, as it was originally
intended to do, it clearly does perform other important functions in the context of
Australian representative democracy. Some of these functions may in fact be more

24 The Turnbull Report, op cit, p 116.
25 However, some commentators have maintained a view that the Senate does function in this way. See for example,

H Evans, 'Federalism and the role of the Senate' in Samuel Griffith Society, Upholding the Australian Constitution
(vol 8) Samuel Griffith Society, Melbourne, 1997, pp 125, 131.

26 See, for example, G Sawer, Federation Under Strain: Australia 1972-1975, Melbourne University Press, Carlton,
Victoria, 1977, p 124; P Palisi, The Role of the Senate, 19 December, 1995, http://senate.aph.gov.aulprocedure/
role. html at 1.

27 H Evans (ed), Odgers' Australian Senate Practice (7th ed) Australian Government Publishing Service, Canberra,
1995, pp 11-13.
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important in our modem political climate than safeguarding the interests of the less
populous states.

Further, even if the Executive Government is not thought to be accountable to the
Senate as part of Parliament under the doctrine of responsible government in its collective
sense (a question taken up below), there are other ways in which the Executive is
accountable to the Senate in practice. For example, a number of government ministers are
Senators rather than Members of the House of Representatives. As such, they are
accountable to the Senate on a day to day basis in respect of their respective executive
activities. Evans has noted that notwithstanding that there is no constitutional requirement
that some members of the Executive Government be Senators, all governments since
Federation have appointed Senators to the ministry.28 He further notes that 'in recent
decades Senators have usually comprised approximately one quarter to one third of the
ministry' .29

Also, all ministers are accountable to the Senate in modem parliamentary practice in
the sense that they may be asked to appear before Senate Committees to account for their
actions and policies, to provide information, answer questions and/or provide documents
for scrutiny of such Committees.3o Thus, even outside the domain of the doctrine of
responsible government in its collective sense, the Executive has in practice been
responsible (or accountable) to the Senate in terms of individual ministerial accountability.

Clearly, there has been some political consensus that the Senate should take on such a
role. This may be particularly so in recent years during which members of the major
political parties have not tended to hold the balance of power in the Senate. Arguably, this
makes the Senate a more worthy institution to perform some of the abovementioned
functions in the sense that it will be less likely to be biased by considerations of a':party
line' than the House of Representatives. Thus, arguably it may act in a manner that is
more impartial and more representative of the people's wishes.31

In recent years, the Australian Democrats have tended either to hold or share the balance
of power in the Senate with other minor parties and/or independent senators. Senator
Cheryl Kernot, the leader of that party, has repeatedly stated that the role of the Australian
Democrats in the Senate is not to run a particular 'party line', but to keep the major parties
in government and in opposition more accountable to the people of Australia in the interests
of representative democracy:

[W]hile [the Australian Democrats] do not have a mandate to govern the country or to over-ride
the Government's political or economic agenda, we do have a mandate ... to ensure the
Government is made accountable and that its legislation is properly scrutinised and debated . . .
Our role is not a peripheral or a secondary one. We not only hold the key to more accountable
government; we not only hold the key to proper scrutiny and review of the Government's
actions - we also hold the key to a more dynamic and exciting parliamentary democracy.32

Other members of that party have reflected these views, particularly noting the
importance of the Australian Democrats taking advantage of their power base in the Senate
to represent the interests of the Australian people in general, where other political interests
may have swayed decisions made in the House of Representatives:

28 Ibid, P 471.
29 Ibid.
30 Ibid, P 474.
31 Of course, this argument assumes that the people's wishes do not accord with the Executive government's 'party

line' such that they need independent protection in Parliament. Additionally, this argument assumes that the party
with the balance of power in the Senate will take into account the interests of the electors and not vote along its
own 'party lines'.

32 C Kernot, 'The Role of the Australian Democrats in Australian Politics', speech to Public Questions Society,
Wesley College, Melbourne, 12 May 1995. .
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[The Australian Democrats] are not tied to any wealthy power base - big unions, big business
or powerful industrial and professional groups. When making decisions and formulating policy,
we are free to consider the best interests of ALL [sic] Australians.33

The above comments emphasise the practical importance of the Senate to modem
conceptions of representative democracy in this country. Even though in terms of electoral
composition the Senate is arguably less 'representative' than the House of Representatives,
it clearly does perform some important functions in terms of the system of representative
democracy existing in Australia. Recent case law (discussed below) appears to support a
conception of the Senate as holding an integral place in the structure of Australian
representative democracy. As noted above, this fact in itself may have significant
implications for the operation of the doctrine of responsible government in Australia. It
may be, as Ratnapala has suggested, that the Senate does have a significant role to play
as a check on the Executive Government.

In fact, some commentators have gone further and argued that the Senate is as much
a 'representative' chamber as the House of Representatives:

[I]n a federal republic, the Senate . . . is that part of the national legislature constituted on the
federal principle of popular representation of electors by States. According to such an analysis
the Senate is not less democratic or legitimate than the House of Representatives; the two houses
are simply constituted according to different principles of representation of the people, the one
being federal and based on State electoral constituencies, and the other being national and based
on local, single-member electorates. The two houses of parliament are both directly elected by
the people but on different constituent bases.34

Whether or not this view is accepted depends on one's own particular conception of
the meaning of 'representative' in this context. Some commentators are satisfied with the
notion that different legislative chambers may be regarded as equally 'representative'
notwithstanding that they represent people organised into 'groups' in different ways. Others
take the view that a chamber cannot be truly 'representative' unless the 'represented' are
individual people, not organised into specific groups such as states:

.In democracies, the principle (or axiom) is that sovereignty resides in the people as a whole. It
is exercised on their behalf by representatives who are chosen, not merely by popular vote, but
by a system of representation in which the units are individuals, not corporate entities like groups,
classes or states. Individual representation on the basis of one vote, one value, signifies that each
voter is entitled, in principle, to an equal share in political power, to an equal say in selecting a
government.35

Such views as this are open to certain criticisms. One obvious argument against such
a view is that the current voting system for the House of Representatives in Australia is
not a 'one vote, one value' system under which people are represented in that House as
individuals and not as members of a group. Arguably the electorates into which the country
is divided for the purposes of voting for the Lower House do put people into 'groups'.
Such groups are obviously different to the state groups which form the basis of election
for Senators, but are 'groups' nonetheless.

Furthermore, recent judicial comment on the 'one vote, one value' idea in the context
of Australian representative democracy does not show significant support for this theory
of voting in such a democracy. In the recent High Court case of McGinty v Western
Australia,36 a number of judges made comments rejecting the 'one vote, one value' theory
of voting in the context of both federal and state elections in Australia. It is now

33 G Jenkin, The Australian Democrats' Key Principles, 3 May 1996, http://www.uq.edu.aul-e2gjenkil
ad.principles.html at 1.

34 Galligan, op cit, p 74.
35 Emy, op cit, p 227.
36 (1996) 186 CLR 140.
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questionable in the Australian context, whether it is correct to say that each voter is entitled
to an 'equal share' in the selection of government. In the course of his judgment in
McGinty's case, for example, McHugh J stated:

Equality of voting power is not a fundamental feature of the Constitution. On the contrary,
inequality of individual voting power is one of its striking features. Thus, under s 128 of the
Constitution, an amendment cannot be made to the Constitution unless a majority of electors in
a majority of States approve the proposed law to amend the Constitution. Accordingly, the votes
of the persons living in one of the less populous States are equivalent to the votes of the persons
living in one of the more populous States ... Further, where an alteration of the Constitution
would in any manner affect the provisions of the Constitution in relation to a State, s 128 of the
Constitution provides that the alteration shall not be valid unless the majority of electors in the
State concerned approved the proposed alteration ... Under the Constitution, therefore, individual
Australians do not have an equal share in the sovereignty of Australia.37

McHugh J goes on to make similar points in relation to the history of electoral
distributions in Australia prior to Federation:

The history of electoral distributions prior to federation confirms the view that s 24 of the
Constitution does not mandate equality of voting power in federal government elections. At
federation, equality of electoral populations was not basic to the political systems of England or
Australia even though representative government was firmly established in England and in the
colonies. Representative government was not perceived as requiring that electoral divisions should
be numerically equal. Nor was representative government perceived as requiring that all adult
persons should be entitled to vote.38

Clearly, the equality of voting point has not been universally accepted in Australia and
cannot be wholeheartedly accepted as the basic governing principle of representative
democracy in this country. Galligan, in fact, has put forward quite another theoretical basis
for representative democracy in Australia which has to do with dual levels of representation
within the Commonwealth level of government:

[In Australian federal democracy] representation of the people organised into State political
groupings is just as legitimate as their representation through smaller constituencies on a national
basis. There is no basis for preferring the direct and unfettered representation of the national
majority either on the grounds of democratic theory or national interest. One might simply assume
that majoritarian democracy is best, but that is only to prefer something other than federal
democracy. Federal democracy is grounded in notions of liberal constitutionalism and enhanced
participation . . . [T]he former entails restraining the majority in order to check political power
for the sake of protecting individual rights; while the latter prizes the dual representation of the
people as citizens of both National and State political communities. It follows from this that it is
entirely appropriate for the people to vote in both State and National groupings. It is also
appropriate for the national legislature in a federal democracy to be bicameral with the two houses
constituted on federal and national bases. The national interest in a federal country is quite
properly an amalgam of both National and State or federal interests.39

Galligan takes a contrary position to Emy as to the fundamental elements of
representative democracy in Australia. Whereas Emy advocates the 'majoritarian will' basis
for such a democracy, Galligan favours a dual national-state interest basis. Clearly,
whichever view one accepts will depend on one's own particular conception of the
meaning of 'representative democracy'.4O

It should suffice, in this context, to note that as the question is not settled in Australian
political science or constitutional law, it is necessary to acknowledge the potential validity

37 Ibid at 236.
38 Ibid at 240.
39 Galligan et al (1990), op cit, P 321. See also Galligan, pp 52-3, 69, 89.
40 It should be noted that Professor Emy's book was published in 1978 and his views on this subject may well have

changed in light of recent judicial developments and political comment.
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of Galligan's view of representative democracy. Further, if one acknowledges that this
view is an acceptable description of the basis of representative democracy in Australia,
this may have implications for modem conceptions of the operation of the doctrine of
responsible government in this country. Arguably, if both houses of the Commonwealth
Parliament are considered equally representative (although constituted on different electoral
bases), then the Executive Government should be accountable to each of them, although
perhaps in differing measures. This follows if it is accepted that the foundation of the
doctrine of responsible government is that the Executive must be responsible to Parliament
because it is Parliament that is representative of the will of the people.

Some support for this idea may be gleaned from a number of recent High Court
decisions in the area of the implied constitutional guarantee of free speech in the area of
political and governmental matters. In a number of these recent cases,41 the High Court
has found such an implication in the Constitution largely on the basis of ss 7 and 24 of
the Constitution which deal with direct election by the Australian people of Senators and
Members of the House of Representatives respectively. The argument runs that these
sections provide the foundations for the system of representative democracy in Australia.

A number of High Court judges have concentrated not only on s 24 (dealing with the
House of Representatives) in implying a system of representative democracy into the
Commonwealth Constitution, but also on s 7 (which deals with the election of Senators):

The first defendant's argument is based upon the concept of representative government which is
to be found in the Constitution. But the requirements of representative government which the
Constitution lays down are minimal. They are to be found in ss 7 and 24, which must be read
with associated provisions.42

By vesting the legislative power of the Commonwealth in a Parliament 'which shall consist
of the Queen, a Senate, and a House of Representatives' and by giving the people of the
Commonwealth, through ss 7, 24, 30, and 41, control over the composition of Parliament, the
Constitution gives effect to a system of representative democracy.43

Obviously, some members of the judiciary consider the Senate to be an integral part
of the Australian system of representative democracy. Such views arguably support
Galligan's description of the dual nature of representation in the Australian Parliament;
that is, both chambers should be considered equally representative although constituted on
different bases. Accepting this view may lead one to accept the further argument that if
both Houses of Parliament are equally integral parts of Australian representative
democracy, then it is to both Houses that the Executive must be accountable under the
doctrine of responsible government, although perhaps in differing measures as
contemplated above. How this may be achieved in practice is discussed in the final section
of this article.

IV. The Senate and responsible government: the way forward

In its recognition of the doctrine of responsible government as part of Australian
constitutional practice, the High Court has never specified whether or not the Executive is
to be considered responsible to both Houses or only to the Lower House. Judicial comment
has generally described responsible government as involving collective executive

41 See, for example, Australian Capital Television v Commonwealth (1992) 177 CLR 106; Nationwide News Pty
Ltd v Wills (1992) 177 CLR 1; Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104; Stephens v
West Australian Newspapers Ltd (1994) 182 CLR 211.

42 Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104 at 189 (per Dawson J); see also McHugh J at
196.

43 Australian Capital Television v Commonwealth (1992) 177 CLR 106, per McHugh J at 229. See also Theophanous
v Herald & Weekly Times Ltd (1994) 182 CLR 104 at 147 [per Brennan J (as he then was)].
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accountability to the 'Parliament'. In the Australian Capital Television case, for example,
Dawson J described the doctrine as follows:

[N]o attempt was made [in the Constitution] to spell out what responsible government entails -
that was felt to be an impossible task - but there is sufficient to make it readily apparent that

the system adopted was that of responsible government, that is, the system by which the executive
is responsible to the legislature and, through it, to the electorate.44

Here, Dawson J accepts responsible government as entailing, inter alia, accountability
of the Executive branch of government to the Legislature, but he does not specify whether
by 'legislature' he means only the House of Representatives or both chambers considered
together. McHugh J made some similar comments in the same case:

[R]esponsible government involves the conception of a legislative chamber where the Ministers
of State are answerable ultimately to the electorate for their policies.45

Although McHugh J refers to a legislative chamber, he nowhere in the course of his
judgment identifies that that chamber in Australia must be the House of Representatives,
nor that the House of Representatives must be the only chamber to which the Executive
is responsible. Furthermore, acknowledging that that basic idea behind responsible
government is ultimate executive accountability to the electorate as a whole does not on
its face confine such accountability to the electorate as grouped into particular
constituencies.

Of course, this failure of High Court judges to specify precisely the chamber(s) to
which the Executive is accountable may be taken simply as an indication that the High
Court regards this as a political issue on which the Court has no jurisdiction to comment.
However, if this be the case, it might be questioned why the High Court would even go
as far as mentioning the doctrine of responsible government at all in its judgments.
Certainly, a number of High Court judges over the years have described the doctrine as
being 'implied' into the Commonwealth Constitution46 or at least as being implied into
the Australian constitutional framework.47

If the -doctrine does arise from some kind of constitutional implication, then it would
seem that the High Court should have the power to comment, at least to a certain extent,
on its basic features. An inference may therefore be drawn from the High Court's failure
to identify the chamber(s) to which the Executive is accountable under the doctrine that
either: (a) the High Court is reserving judgment on the question unless and until specifically
required to comment on this aspect of the doctrine; or (b) the above comments made by
the High Court in relation to the doctrine mean exactly what they say; that is, that the
Executive is responsible to Parliament as a whole, which happens to comprise of the
House of Representatives and the Senate in Australia.

Whether or not one is convinced by these arguments that the Executive should be
accountable to the Senate, some would continue to argue that there are other significant
objections to such accountability. Several commentators have noted that in a political
climate in which each legislative chamber is controlled effectively by a different political
party (or group of parties), it may be untenable in practice for the Executive to be
accountable to both. This is because, in such circumstances, there is the potential for the
Executive Government to become a 'servant of two masters', unable to maintain the
confidence of both at the same time:

44 (1992) 177 CLR 106 at 184-5_
45 Ibid at 230_
46 See, for example, Australian Capital Television Limited v Commonwealth (1992) 177 CLR 106 at 184-5 (per

Dawson J); New South Wales v Commonwealth (1975) 135 CLR 337 at 364-5 (per Barwick CJ).
47 See Victorian Stevedoring and General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73 at 114-5 (per Evatt

J)_
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[T]o make the Government's tenure of office depend on obtaining majorities in two different
houses, each elected at a different time,48 destroys the internal coherence of responsible
government. It is no longer possible to make the right of a government to continue in office
depend on a single, easily-ascertainable fact: whether it commands a majority in the lower house.49

These sentiments have been echoed by Kelly:

A government cannot be responsible to both the Senate and the Representatives - since these
chambers may have majorities supporting different parties . . . [U]nder this constitutional theory
the Senate, whose members may have been elected three and six years earlier, by blocking Supply
can vote no-confidence in an elected government [and] force the Representatives to the people
without having to face any election itself . . . .50

This is clearly a serious shortcoming with the notion that the Executive Government
should be responsible to both the Senate and the House of Representatives. It is exacerbated
by the fact that, since the introduction of proportional representation in the Senate in 1949,
and with the increasing representation of minority parties and independents in the Senate
over the last decade or so, the balance of power in each chamber is likely to be held by
different political parties.

There may, however, be some kind of 'middle ground' which would preserve the
internal coherence of responsible government whilst ensuring that the Executive
Government does owe some measure of accountability to the Senate. It has certainly been
recognised in recent times that the Executive could be responsible to both chambers, but
could owe different degrees of responsibility to each. Rufus Davis has noted:

Obviously, there cannot be two masters to raise and spend money, but it is less obvious that, in
a bicameral system, the fate of government must - as in Westminster since 1911 - lie in only
those hands that raise and spend money. For those who have the constitutional right to 'request'
and to 'veto' also have the constitutional obligation to defend it. True, the Senate lacks a direct
power to evict a government from office; true, no government need fear a 'no confidence' or
censure motion by the Senate. But as an integral mechanism of the legislative process, the Senate
has the responsibility not only to make life difficult for a government determined to act as it
pleases, but in special circumstances to make the life of a government impossible. The government
Knows this, and the Senate knows this. Hence it is quite unrealistic to suggest that the
responsibility of a government to the House that can evict it excludes any responsibility to the
House that can help or hinder it. Understandably, no government can love an Upper House it
cannot control, but in the end, because government is responsible to one and the same public, it
is thereby responsible, if in different »-'ays, to the two Houses of the one parliament.51 (emphasis
added)

This view is clearly premised on the notion that the Executive Government must owe
some degree of accountability to the Senate within modem conceptions of Australian
representative democracy, for many of the reasons discussed above. However, the
suggestion is made here that a government may be responsible to both Houses of
Parliament, but in different ways. It seems an attractive idea, but it contains certain inherent
difficulties; for instance: (a) how to determine the different levels of responsibility owed
to each chamber; and, (b) how to incorporate such notions into Australian constitutional
practice. The following discussion poses some suggested options for dealing with these
difficulties.

48 In the usual course of events, Senators are elected for six year terms on a rolling basis as opposed to three year
tenns for Members of the House of Representatives. Emy has argued that this makes the Senate less 'democratic'
and 'representative' than the House of Representatives. See Emy, op cit, p 226.

49 Emy, op cit, p 226.
50 Kelly, op cit, p 294.
51 Rufus Davis, op cit, p 99; see also Palisi, op cit, P 1.
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v. Executive accountability to the Senate: options for reform

There are a number of methods by which the position of collective executive accountability
to the Senate could be clarified in Australia. Some may be more satisfactory in practice
than others. Further, some might involve potentially problematic formal constitutional
amendment whereas others would not. The following discussion canvasses a number of
options for reform in this area, emphasising their various strengths and weaknesses. The
options discussed are not intended as an exhaustive list of potential reform strategies. They
are intended only to promote thought and debate in this difficult area of constitutional law
and politics with a view to encouraging reform.

1. Option 1: Senate blocking supply does not amount to a 'no confidence' motion
It may be that accepting that the Senate has clear constitutional power to block supply
does not necessarily entail an acceptance of the view that the Senate has power to vote
'no confidence' in the Government of the day and to force the Government to an election.
Such a view seems inherent in Rufus Davis' comments (above). He accepts that the Senate
'lacks a direct power to evict government from office', but by the same token, he suggests
that the Senate does have the power to 'make the life of a government impossible'. This
view has been recently echoed by Kelly:

It is one thing to insist that a government denied Supply by the Senate cannot remain in office
without funds to provide for the ordinary services of government. It is quite another to insist that
a government denied Supply has therefore lost the confidence of the Parliament and, unless it
resigns or advises an election, must be dismissed.52

If such a view is accepted, the Executive would be responsible to the Senate in a
different way to the House of Representatives. The Senate, by withholding supply, \vould
not be in a position automatically to force the Government of the day out of office. The
Government would be entitled to attempt to find a political solution to such a deadlock.

In effect, acceptance of such a view would entail acceptance of a constitutional
convention (which could be formalised by way of some kind of informal executive
directive if need be) that the Governor-General would not dismiss a government purely
because of a failure to obtain supply where supply has been blocked by the Senate, rather
than the House of Representatives. However, if the Government began to act illegally or
unconstitutionally in its attempts to resolve the deadlock, the Governor-General would
have a discretion to step in. This option may give the Governor-General more guidance
than Sir John Kerr had in 1975 in relation to the circumstances in which a Governor
General could validly dismiss a government which did not have the support of the Upper
House. This would be particularly so if these rules were codified in some kind of executive
directive. At the present time, this suggestion clearly exists in the relevant political science
literature (see above), but the setting out of such guidelines to be adopted by Parliament
and/or the Executive as a kind of 'Code of Practice' would certainly clarify some of these
issues in a more direct way.

Under such an option, a blocking of supply by the Lower House should continue to be
regarded as grounding a motion of no-confidence in the Executive and would be sufficient
grounds for the Governor-General to dismiss the Government if the Prime Minister did
not advise an election.

There are obviously some serious difficulties with this option. As this area of
constitutional practice is somewhat uncharted, it may be difficult to determine in a given
set of circumstances whether a government is acting illegally or unconstitutionally in such
a way as to attract potential intervention by the Governor-General. Even a codified set of
guidelines as to what types of activities mayor may not amount to illegal or

52 Kelly, op cit, P 294.
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unconstitutional government action may not completely solve this problem, although it
could well go some way towards alleviating it. Perhaps the establishment of a permanent
constitutional evaluation committee comprised of experts in the field of constitutional law
and political science would alleviate this difficulty. Such a committee may be able to make
determinations on whether particular government action is illegal or unconstitutional. This
idea 'will be discussed in more detail below.

Another obvious problem with this option is that allowing a government to continue
unchecked in power without supply may lead to disastrous political and economic
consequences. If the Government is allowed to retain power without adequate finance for
too long, supply may run out altogether and this would not only be undesirable in terms
of the smooth working of the public service, but may have wider-reaching economic
implications for Australia's overseas credit ratings. Therefore, in summary, this option does
not seem to be particularly attractive from a political and economic viewpoint.

2. Option 2: Double dissolution election on Senate blocking supply

Another option for dealing with the level of accountability owed by the Executive to the
Senate might entail accepting the Senate's constitutional power to block supply, but
amending the Constitution such that both Houses of Parliament must go to election
simultaneously as a result of such action.53 This suggestion removes the objection inherent
in the Senate effectively forcing the House of Representatives to an election without facing
the people itself.

A significant objection to this option is the fact that it does not resolve the difficulties
inherent in making the Executive a 'servant of two masters' under the doctrine of
responsible government. Additionally, constitutional amendments are not always easy to
achieve in Australia because of the onerous s 128 referendum mechanism.

A further difficulty with this suggestion would be how, in practice, to draft the necessary
constitutional amendment. Making the Governor-General's power to call a double
dissolution election contingent on the Senate blocking supply may require an express or
implied constitutional clarification of the Senate's power to block supply. Although there
is no express constitutional impediment to the Senate blocking supply as the Constitution
is currently drafted, it may be desirable to incorporate such a clarification for the avoidance
of doubt. Again, this may be politically unpopular and may well not pass through a
referendum.

On the other hand, such an amendment may well gain the support of both of the major
political parties (and, as a result, possibly the general electorate as well) as it would give
each major party potentially equal power against the other in the event of a blocking of
supply by an opposition controlled Senate. Even if, as has been the case in recent years,
the Senate is effectively controlled by minor parties which hold the balance of power, such
an amendment would give each of the major parties an equal 'check' on the minor parties'
conduct in the Senate.

Thus, in expressly acknowledging the Senate's power to block supply in the
Constitution, but requiring that a double dissolution election follow such action, two
important results would be achieved. It would clarify the fact that the Executive
Government does owe some measure of accountability to the Senate in a collective sense.
It would also impose some potential 'checks' on misuse of Senate power in this area by
forcing the Senate to the people alongside the Executive dominated House of
Representatives if the Senate were to take action against the Executive Government by
blocking supply.

Another drafting possibility might be simply to amend s 5 of the Constitution to give
the Governor-General a discretionary power to call double dissolution elections as well as

53 This was one of the suggestions made to deal with this situation in the Turnbull Report, op cit, P 114.
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House of Representatives elections where circumstances warrant such action. However,
this seems to be an undesirable option for the following reasons:
(a) It is arguably too broad an amendment to achieve the desired end of limiting double

dissolution elections to a situation where the Senate has actually blocked supply;
(b) It does not contain an express or implied recognition that the Senate does have clear

legal and conventional power to block supply; and
(c) It would be open to abuse by the Executive Government in that the Prime Minister

would obtain an unfettered power to advise the Governor-General to call double
dissolution elections whenever it suited the Executive Government, including when
the Government was displeased with the conduct of the Senate. As such, this type of
constitutional amendment would seem to defeat, rather than promote, the objectives of
the double dissolution 'option' as detailed above.

However such amendments may be drafted, there would still be the problem of
expeditious resolution of the political situation to avoid a supply crisis. If it was accepted
that the Senate could block supply, leading to a double dissolution election, the problem
remains as to how to deal with supply pending the election.

3. Option 3: Guidelines/determinations by independent committee of experts in cases of
'extraordinary and reprehensible' government action

A third option may be to maintain the current somewhat uncertain position in relation to
the Senate's power to block supply, but to try to clarify some of its essential features by
means of executive directive or standing rules for the Senate. One obvious item that could
be codified might be guidelines as to the type of circumstances in which the Senate would
be justified in blocking supply. Alternatively or additionally, it might be possible to··set up
an independent committee along the lines discussed below to make case-by-case deter
minations in particular instances.

In the debate over the 1975 constitutional crisis, Malcolm Fraser, the then Leader of
the Opposition, put forward a view that in the usual course, the Senate should not block
supply, but that such action might be justified where the Executive Government is guilty
of 'extraordinary and reprehensible' action.54 If this is an accurate representation of the
current position, then all that remains would be to clarify the types of circumstances that
should be considered as 'extraordinary and reprehensible' government action. Although
challenging in practice, it may not be impossible to classify certain types of government
activity as amounting to 'extraordinary and reprehensible' conduct.

It may well be only in very rare cases that a democratically elected government might
be considered to be acting in such a way. Further, when it is accepted that the Government
is behaving improperly, it would seem that a democratic election for at least the Lower
House has the best chance of resolving the issue in a democratic manner. This may be so
even where the election has been induced by action taken by the Senate. Many
commentators have pointed out that notwithstanding the significant debate on the Senate's
power to block supply in such circumstances, such action has only eventuated once since
Federation and the political circumstances surrounding that event were quite
extraordinary.55 Thus, the adoption of a system that could clarify the rare types of
circumstances in which the Senate may take such action could be a welcome improvement
over the current uncertainty.

Obviously one serious objection to this option is that the Senate should not be in a
position to force the Lower House to an election without itself facing the people. Thus, it

54 See Kelly, op cit, P 117.
55 See Turnbull Report, op cit, p 114; Kelly, op cit, pp 1-2.
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may be more desirable to consider a combination of this option with option 2 (above).
This is considered as option 4 (below).

The main diffICulty with this option is how to determine decisively whether particular
government action is :£extraordinary and reprehensible'. It would seem undesirable for an
opposition or minority controlled Senate to make such a determination of its own accord
without reference to any other sources. However, there may be little assistance to be gained
from a Senate review of the current literature on the subject as it does not set out decisive
guidelines for determining what kinds of government action should be considered
'extraordinary and reprehensible'. Additionally, most of the literature currently available
specifically relates to the circumstances of 1975 (or some to the earlier Lang dismissal in
New South Wales). Comment on such events may not necessarily translate particularly
well to any emerging new situations involving questionable government action.

'Extraordinary and reprehensible conduct' probably includes executive activities that
are illegal or unconstitutional to the extent that they might affect the voters' confidence in
the Government of the day. Obviously there are degrees of illegality or unconstitutionality
that might be tolerated from an executive government, subject perhaps to some kind of
political sanction. An example might be where a Prime Minister or other senior government
official forgets to wear a seatbelt in a car, autographs a bank note, or is fined for a minor
traffic offence such as speeding. Clearly, such activities, while technically amounting to
criminal offences, would not warrant the label 'extraordinary and reprehensible conduct',
although they might attract minor political consequences in terms of the voters' perceptions
of the relevant members of the Executive.56

On the other hand, a Prime Minister and treasurer engaging in questionable activities
with the country's finances or entering into suspect business dealings which are either
illegal or unconstitutional or both may be so serious as to disrupt public confidence in the
Government of the day.

Additionally, there is the question of who in the Executive may have engaged in the
relevant conduct. If a Prime Minister or treasurer or other minister charged with a major
portfolio or project that has bearing in a significant way on the running of the country
engages in criminal or unconstitutional conduct, this is arguably more 'extraordinary and
reprehensible' than if a lower level public servant or minister engaged in a more peripheral
activity engages in such conduct. In the latter case, sanctions under the doctrine of
responsible government in its individual sense may be more appropriate. Such a minister
or public servant may be disciplined or removed from their position in the Government
without necessarily having significant bearing on the general level of public confidence in
the Government as a whole.

Another factor in determining whether particular conduct is 'extraordinary and
reprehensible' may be the duration of the relevant conduct. Perhaps one questionable
financial activity carried out at a high level of government is ultimately excusable, whereas
a government which continually ignores the law and relevant constitutional principles is
engaging in 'extraordinary and reprehensible conduct' .

Clearly, the task of determining whether particular executive conduct is 'extraordinary
and reprehensible' in a given set of political circumstances will never be an easy task.

This is another area in which the use of a permanent committee of experts may be
useful to either set out guidelines or make determinations prior to Senate action in re
lation to whether particular government action might be considered 'extraordinary and
reprehensible'. This is certainly preferable to a system where politicians and commentators
try to justify such Senate action after the fact.

56 Also, activities such as these which may have been carried out in the official's personal, as opposed to,
governmental, capacity are unlikely to have much, if any, bearing on the voters' confidence in the government
of the day.
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Clearly, as the Constitution currently stands, it is not possible to make it a condition of
Senate action that the Senate must consult with such a body before blocking supply. This
would be objectionable as a contravention of s 53 of the Constitution in that it limits the
Senate's apparent express powers in a way not contemplated in the Constitution. However,
an executive directive might be put in place to this effect; for instance, something in the
nature of a new standing rule for the Senate might suffice. As such a directive would
appear to be to the political benefit of all political parties, it should not be too difficult to
obtain agreement to it. It would benefit the major parties in that it would go some way to
preventing an opposition, independent or minor party controlled Senate taking action
against a particular government without taking independent advice on the validity of such
action frrst. Further, it would arguably benefit minor parties holding the balance of power
in the Senate in that any such action taken against a government could be seen in a more
politically favourable light if it appeared to be action taken as a result of measured
consideration in consultation with a committee of experts.

Of course, there are difficulties inherent in convening such an independent committee.
An obvious issue would be determining who should be eligible for membership to such a
committee and who should have the authority to appoint people to the committee and to
terminate appointments.

It would seem desirable for the membership of such a committee to be comprised of
people with wide experience in constitutional law and/or politics. Additionally, a wide
range of political views should be represented on the committee. People such as retired
constitutional judges and retired or practising constitutional lawyers or academics would
be appropriate as well as people who have held past political offices and practising or
retired political science academics.

Appointments to the committee should be made and terminated by either one of the
standing Senate committees or a separate joint parliamentary committee representing a
wide range of political interests to prevent biased appointments.57

There are also difficulties associated with the amount of authority to be vested in the
independent committee of experts. Would their guidelines and/or determinations be binding
on the Senate or would they merely serve as information to be taken into account by the
Senate when considering whether or not to block supply in a particular instance? It would
seem to be unconstitutional for such guidelines/determinations to be binding on the Senate
as, again, this would appear to be in direct contravention of the terms of s 53 of the .
Constitution. However, giving committee views the weight of mere information to be taken
into account by the Senate also does not appear to be particularly useful. The middle
ground would be to accord the committee's views weight as 'highly persuasive' advice
that should be followed by the Senate unless there are good reasons for deviation. Thus,
the Senate would retain its power and autonomy, but it would be given politically valuable
guidance as to how best to act in a particular situation. Obviously, the decision to afford
'highly persuasive' status to committee determinations would need to be either accepted
by convention or incorporated into some executive directive for the Senate such as the
Standing Rules.

Such a permanent committee would be preferable to the Senate convening ad hoc
inquiries into the issue of 'extraordinary and reprehensible conduct' for a number of
reasons:

(a) Timing. A permanent committee remains continually in existence and may convene to
draft guidelines or advise the Senate whenever the need arises. It is therefore not

57 Obviously it would be possible simply to set up a parliamentary committee to perform the functions suggested
for the committee of experts. However, the basis for the suggestion of a committee of experts is that such a
committee should be independent of practising parliamentarians and consist of people with particular academic
or practical expertise in the field of evaluating the validity of government action.
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necessary for the Senate to go through the entire appointment process, which could
prove somewhat time-consuming if a truly independent committee is to be appointed,
every time it needs specific advice on particular government action.

(b) Independence. A permanently appointed committee runs less of a risk of accusation
that particular members were appointed in light of a specific current political situation
than an ad hoc inquiry which is appointed during the course of a contentious political
situation.

(c) Continuity. A permanent committee is in a position to continually monitor evolving
political circumstances and draft guidelines accordingly. It has the advantage of a
'corporate memory' in relation to its own debate about what has gone before in terms
of defining 'extraordinary and reprehensible conduct'.

Notwithstanding the difficulties of using a committee of experts of the nature discussed
above, the use of such a committee would achieve the desired aim of accepting a degree
of slightly qualified executive accountability to the Senate under the doctrine of responsible
government, but still leaving the Executive primarily accountable to the Lower House.
Additionally, it would give the Senate some authority before supply is blocked as to the
political and constitutional propriety of such action in the relevant circumstances.

Under this system, the Executive would remain primarily accountable to the House of
Representatives and would have to face the people by convention if it lost the confidence
of that House. However, there would be certain circumstances, more clearly defined (or
definable) than they "are at present, which would justify the Senate taking action against
the Executive Government by blocking supply. Thus, there would be a situation where the
Executive was primarily responsible to the 'popularly elected' house while still owing a
secondary responsibility to the Senate. In other words, the Executive would be accountable
to both houses of the Commonwealth Parliament, but would owe different measures of
accountability to each chamber.

, Furthermore, actions taken by the Senate following the advice of a committee of experts
would potentially be less politically contentious than was the case in 1975. Consequently,
a Governor-General acting to dismiss a government acting in an 'extraordinary and
reprehensible' manner might also seem less politically contentious than was the case at
that time.

This option would temper the currently uncertain system where there are questions
about the Senate's power to act against a government and the Governor-General's power
to dismiss a government consequent on such Senate action. A new system would be created
with more streamlined notions of whether and when the Senate, acting with independent
advice before the fact of blocking supply, might take action against a government acting
in a reprehensible manner. The consequent exercise of power by the Governor-General to
call an election would logically follow on from such action.

Obviously such a system would not do away with political controversy altogether, but
may well temper it. Additionally, the establishment of such a system could take place at
little cost. It would merely involve the appointment of a group of parliamentarians to make
initial appointments to the relevant committee of experts and to periodically replace retiring
committee appointments and/or terminate appointments if necessary. The costs of running
the committee itself would be minimal as it would be unlikely that the committee would
have to meet very often unless actually involved in drafting or updating executive
guidelines on the issue of the Senate blocking supply or giving guidance to the Senate on
proposed action against the Government in a particular case.

Since this option hinges on a determination of whether particular government action
amounts to 'extraordinary and reprehensible' conduct, it may be queried why this phrase
itself should not be justiciable. It may be possible, for instance, to include a provision in
the Constitution to the effect that the Senate may not block supply unless the Executive
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Government has engaged in 'extraordinary and reprehensible' conduct. This would allow
recourse to the High Court in the event that a person or group of people with standing
sought to challenge such Senate action in a particular case. There would, however, be a
number of problems inherent in making such an issue justiciable in this way. They include:

(a) The inclusion of such a provision in the Constitution as that described above would
lead to the express or implied recognition in the Constitution itself that the Senate has
power to block supply. As noted under option 2 (above), this may not be easy to
achieve in practice. A recognition of such a power based on convention or Senate
Standing Rules as contemplated above may be easier to achieve. This may be
particularly so when the conventional rules adopted under this option accept that the
Senate's power to block supply will, in the normal course, only be activated on the
advice of a committee of independent experts.

(b) An allowance for the justiciability of the phrase 'extraordinary and reprehensible
conduct' does not solve the problem of guiding Senate action prior to the event. It
only allows for judicial determination on the constitutionality of the Senate's action
after the event. As such, it does not really address the current political problems for
a Senate in making the initial decision whether or not to take action against an
executive government by blocking supply.
Furthermore, even if the Court found the Senate's action to be unconstitutional after
the event, it would be unlikely that the Court would be prepared to make an order
setting aside any resultant election.58

(c) The words 'extraordinary and reprehensible' themselves are not words of particular
legal or constitutional meaning. As noted above, they arise from comments made by
Malcolm Fraser in the particular political context of the 1975 constitutional crisis. As
such, it may be inappropriate to include them as justiciable words in the Constitution.

Again, the difficulty might arise under this option of expeditious resolution of a
parliamentary deadlock to avoid a supply crisis. The Senate should not be in a position to
hold up a supply bill for too long without deciding on a particular course of action. Thus,
the committee of experts must, as a matter of political practice, be timely with its advice
to the Senate in a particular situation and the Senate must accordingly act quickly on
receipt of such advice.

If the Senate's ultimate decision is to block supply and the requirements of s 57 have
not been satisfied in respect of other bills, it may be incumbent on the Governor-General
to decide whether or not to call a House of Representatives election under s 5 of the
Constitution. As this is an undesirable situation,59 it might be better to combine this option
with option 2.

4. Option 4: Combination of options 2 and 3

It may be that in resolving the dilemma about executive responsibility to the Senate under
the doctrine of responsible government, a combination of the suggestions made above
might best clarify the issue. The best approach might be to combine the idea that the
Senate may only block supply in the_ cases of 'extraordinary and reprehensible' government
action with the notion that the Senate itself should face the people alongside the House of
Representative if such action were taken.

Adopting such a formula would involve the following: (a) clarifying the meaning of
'extraordinary and reprehensible' by appointing a committee of experts to determine such

58 This view follows on from the reasoning of the majority of the High Court in Victoria v Commonwealth (the
IPMA Case') (1975) 134 CLR 82 as to why a double dissolution election called under the s 57 mechanism would
not subsequently be set aside for failure to comply with the mandatory provisions of s 57.

59 It is arguably more undesirable than the situation in 1975 when at least the Governor-General was able to send
both houses to the people because the requirements of s 57 had been satisfied.
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matters in particular cases and/or to draft standing guidelines as to the meaning of the
phrase; and (b) amending the Constitution such that the Governor-General would be
empowered to call a double dissolution election where supply had been blocked by the
Senate in circumstances where the requirements of the s 57 deadlock mechanism had not
been satisfied. Both of these issues have been canvassed above.

The advantages of such a formula would include the recognition that the Executive
Government does owe some measure of accountability to the Senate. However, the
Executive Government would not seriously be put in danger of being a 'servant of two
masters' on a day to day basis. It would risk action against it by the Senate if it were
acting in an 'extraordinary and reprehensible' manner. In such circumstances, it does not
seem particularly undesirable that the Executive should have to be more accountable to
Parliament as a whole than in the usual course, particularly when the ultimate sanction for
so acting is facing the people at a democratic election.

Additionally, the implementation of such a system should not prove too onerous. At
most, it would involve the use of a committee to draft guidelines as to what types of
circumstances would justify the Senate in blocking supply or to make determinations in
particular cases prior to the Senate taking action against a government. Then, it would be
necessary to amend the Constitution, via the s 128 mechanism, to provide for the possibility
of a double dissolution election consequent on a blocking of supply by the Senate. This
would attract certain difficulties as detailed in option 2 (above), but such difficulties may
not prove insurmountable in practice. Again, were such a system to be implemented, its
various processes would need to be carried out expeditiously as and when the need arose
to avoid supply crises. This may cause significant practical problems in practice, although
hopefully parties would agree to at least some interim supply measures if a double
dissolution election were to be called.

VI. Summary and conclusions

wgen one considers the position of the Senate within modem conceptions of Australian
representative democracy, it seems clear that the Senate performs important functions as
an integral part of that system. Not only is it properly to be considered as a 'representative'
chamber, but it also performs important 'checking' functions on the Executive Government
outside the parameters of the doctrine of responsible government. These include
scrutinising executive activity through investigations of various Senate committees as well
as requiring individual ministerial accountability before Senate enquiries.

In such a constitutional and political climate, it appears inconsistent to hold that the
Executive Government is responsible in a collective sense only to the House of
Representatives. This is particularly so in light of the fact that the Executive Government
tends, in practice, to control the House of Representatives because of the working of the
modem party political system.

However, requiring the Executive Government to be jointly responsible to both Houses
of Parliament on an equal basis would contain its own inherent inconsistencies. The
Executive Government cannot be expected to function as a servant of two often politically
incompatible masters.

Thus, it is suggested that the Executive should be responsible to both Houses of
Parliament but that it should owe different measures of responsibility to each House.
Different options for ascertaining and implementing such levels of accountability are
discussed above. Most of these options rely on the possibility of utilising the services of
an independent body to draft guidelines and/or to make determinations on the validity of
particular executive action to help guide the Senate in any proposed action against the
Government of the day. Difficulties with such options are discussed above.

However, it is suggested that it is now necessary to put away the ghosts of 1975 and
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attempt to agree to some more definitive system than exists at present, possibly along some
of the lines suggested above, to clarify the circumstances in which the Senate might block
supply and, consequently, the level of accountability owed to the Senate by the Executive
Government under the doctrine of responsible government in its collective sense.

If the Senate's ability to block supply with an intention to force an election could be
clarified and limited to particular types of circumstances, it would also potentially solve
some issues relating to the exercise of discretion by the Governor-General in calling an
election consequent upon such action. If it was accepted that the Senate had clear power
to block supply in certain unusual sets of circumstances, particularly if supported by the
advice of an independent committee of experts, any action taken by a Governor-General
to call a subsequent election60 would be less likely to create political and constitutional
turmoil than was the case in 1975.

It must always be kept in mind that situations such as that which arose in 1975 appear
to be very rare in practice and therefore very few precedents exist as to how best to handle
them. Thus, anything that can be done to clarify appropriate political and constitutional
action to be taken in such circumstances should be a welcome addition to the system.

60 This could either be a double dissolution election if the provisions of s 57 of the Constitution were satisfied, an
election of the House of Representatives called under s 5 of the Constitution, or a double dissolution election
under a constitutional amendment along the lines discussed in options 2 and 4 above.




