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SUI GENERIS LAWS FOR THE PROTECTION OF
INDIGENOUS EXPRESSIONS OF CULTURE AND
TRADITIONAL KNOWLEDGE
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I. INTRODUCTION

‘The struggle over these designs is nothing less than the struggle over cultural meaning . . .
Indigenous peoples see their identity as depending on the survival of their art.’!

There are a number of reasons attributable to the rising international concern of the pro-
tection of indigenous expressions of culture and traditional knowledge (ECTK). The envi-
ronmental movement has drawn attention to the importance of preserving traditional
knowledge as part of traditional cultural environments, while the international human
rights movement has also played a part in the preservation effort when the destruction of
indigenous cultural property is akin to a ‘gradualist form of ethnocide’.?

II. WHAT IS INDIGENOUS INTELLECTUAL PROPERTY?

It is commonly acknowledged that terminology is an issue when defining the parameters
of indigenous ECTK.? While it is not this article’s intention to clarify terminology and
debate classification of ECTK, the article does proceed from the assumption that ECTK
includes all rights in relation to indigenous works under conventional intellectual property
laws such as copyright, designs, patent and trade mark laws, together with rights vested in
products arising from traditional knowledge. This category spans a broad range: it can
include all cultural expressions such as reproduction of traditional motifs in paintings,
biotechnology and traditional medicine knowledge. Authority generally accepts that
expressions of culture and traditional knowledge have an interwoven relationship.*

III. WHY DO INDIGENOUS GROUPS NEED Sul GENERIS PROTECTION
FOR ECTK?

Proof that indigenous ECTK deserves the full gamut of protection is the increasing
exploitation, inappropriate commercialisation and commodification of ECTK by non-
indigenous people. Due to the increase in worldwide demand for genuine indigenous arte-
facts, ECTK has become a commodity soaring in value, especially in areas of tourism,
advertising and marketing.> Despite the high commercial value of sales, indigenous
peoples often derive little or no benefit from the market consumption of their traditions,
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knowledge and artworks. A 1998 study by the Australian government indicated that the
Australian Aboriginal arts and craft industry had an estimated retail sales figure of AUD
$18.5 million in 1988, with indigenous artists receiving less than one half of the retail
value of their work.® This figure grew to an estimate of a least AUD$100 million in 20007
and to USD $130 million in 2002.2 However, by comparison, at the same time in 2002,
traditional owners received only $30 million of this turnover.’

Damage caused by cultural misappropriation can be so devastating that traditional
owners often lose all interest in reclaiming debased ECTK. For example, the Navajo
Native Americans currently believe that part of their ECTK has now become linked to evil
due to misappropriation by a car manufacturer'® and consequently have no desire to claim
the return of misappropriated ECTK.!!

The main problem of enforcing rights for contemporary indigenous groups stems from
the dichotomy between the value systems of Western and indigenous culture. The values
of indigenous culture do not fit within the European concept of the egocentric individual
that is the current focus of the legal regime today. Current Eurocentric intellectual property
laws such as copyright, patent and trade mark laws provide protection for ECTK that is
either insufficient, ad-hoc, or uncertain. For example, under copyright laws, a work must
be the work of the author, and not copied from another’s work, to qualify for protection.'?
At one stage the originality requirement presented the largest hurdle for indigenous
authors, given the relative age of the works in the public domain. Ancient ancient rock
paintings are an example. However, since the late 1980s and the development of the case
law, Australian indigenous artworks now qualify as original with ease relative to their
international counterparts.'® In the case Milpurrurru v Indofurn Pty Ltd (Milpurrurru),'
the issue was whether originality subsisted in the artworks in question. Mr Justice Von
Doussa succinctly held that:

Although the artworks follow traditional Indigenous form and are based on dreaming themes,
each artwork is one of intricate detail and complexity, reflecting great skill and originality.®

This statement is now generally cited by Australian courts in terms of the originality
requirement for indigenous copyright works.'¢ However, other difficulties for protection of
ECTK include the desire for perpetual protection, which is not available given the limited
terms of Western intellectual property laws; and the notion of communal ownership of
ECTK, which has not been recognised as an acceptable equivalent of the European legal
concept of individual rights.

In sum, ECTK are fundamental to indigenous people’s cultural identity. Rights vested

formally returned to the indigenous people as a sacred site in 1985, it continues to be administered by the Aus-
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or women’s places have been signed and fenced off, tourists do not refrain from taking photographs of such areas
and attempt to enter them. The indigenous owners have complained repeatedly about these infringements of
cultural property, but there is no enforcement of the ban.
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in ECTK are more than mere property rights, and accordingly, require specific sui generis
protection. Intellectual property-type solutions may meet some objectives but at the same
time, frustrate others.'” This is why sui generis laws based on indigenous customary laws
are a more appropriate form of protection, given the unique elements of ECTK.

IV. WHAT EFFORTS HAVE BEEN MADE TO DATE?

The possibility of specific sui generis protection for indigenous ECTK was subject to early
consideration at the Berne Convention for the Protection of Literary and Artistic Works.
The Convention provided for the protection of unpublished works, and possibly encom-
passed unfixed indigenous ECTK." Such protection was revised in the Tunis Model Law
on Copyright for Developing Countries in 1976 to specifically recognise that indigenous
people deserve to reap the benefits from commercialisation of ECTK and preserve their
cultural legacy. The Tunis Model Law provided some specific protection for indigenous
ECTK in that it did not require such works to be fixed in material form, and gave perpet-
ual protection to ECTK that was already in the public domain."®

Further attempts at sui generis protection were made in 1982 with the introduction of
the Model Provisions adopted by WIPO. However, for various reasons, the Model Provi-
sions have not had an extensive impact on the legislation of Member States to date.”

Since 1971, various national and international government investigations and reports
have been produced in an attempt to identify the relevant issues and consolidate the real
needs of indigenous groups regarding protection of ECTK.?' Creative interpretation by the
judiciary has also been vital to the progress of recognition and protection of indigenous
ECTK at a national level.” In addition, various countries have either adopted their own
forms of ECTK protection”® or implemented the Tunis Model Laws or part thereof into
their respective copyright laws in an attempt to create sui generis protection.?*

Recent developments in the international forum saw the Third and Fourth Sessions of
the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore, occurring in June 2002 and December 2002 respec-
tively.?> During the Third Session invitations were issued to member countries to submit
presentations of their national experiences regarding problems encountered in the protec-
tion of indigenous intellectual property and ECTK. The synthesis of these submissions
formed the basis of a WIPO report entitled Final Report on National Experiences with the
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Legal Protection of Expressions of Folklore (Final Report),® containing analysis of
responses to surveys of current mechanisms in various countries. The Report subsequently
led to formal calls for the enactment of sui generis protection for indigenous intellectual
property and ECTK.

As aresult of this dialogue and Final Report, the Secretariat of the Pacific Community,
in conjunction with the Pacific Islands Forum Secretariat, released the Regional Frame-
work of the Protection of Traditional Knowledge and Expressions of Culture, commonly
known as the Model Law for the Protection of Traditional Knowledge and Expressions of
Culture for the Pacific Peoples (model law).?” The model law was developed in response
to calls from Pacific Rim countries facing increased exploitation, inappropriate commer-
cialisation, and commodification of indigenous ECTK. Accordingly, the model law has
been designed with the specific protection requirements of indigenous ECTK at the
foremost, such requirements having been neglected or considered ineligible for protection
under Western intellectual property laws.

V. WHAT 1S A MODEL LAwW?

A model law is a text for States to incorporate into national law.”® A model law is inher-
ently flexible because the text can be modified to suit the enacting state, but conversely,
modification can also mean less harmonisation on an international level.

VI. OVERVIEW OF THE MODEL LAwW

There are several policy objectives behind the model law. It is intended to protect the rights
of traditional owners and vest ownership of their ECTK in their community on the premise
that tradition-based creativity and innovation is permissible and that traditional owners
should be entitled to commercialise their ECTK. The model law effectively creates new
rights in ECTK previously regarded under intellectual property laws as knowledge already
within the public domain. The focus is on presenting a sui generis law that, while tailored
to the specific and unique needs of protecting ECTK, has been designed to complement
existing intellectual property laws and co-exist with intellectual property rights already
created before enactment of the model law.?

Under the model law, two distinct rights attach to ECTK. The first is a right known as
a traditional cultural right whereby indigenous owners are entitled to exclusive use of
ECTK, be it commercial or non-commercial, and including derivative works.* The second
bundle of rights are moral rights, akin to those underlying recent amendments to the Copy-
right Act 1968 (Cth), being the right of attribution, the right against false attribution, and
the right against derogatory treatment of the works in question.

The model law applies to all ECTK created after the commencement of the model
law.3! Although the model law does not apply to rights created before commencement, it
does not prevent the subsequent transfer of those rights, even if that transfer applies retro-
spectively. It will be the responsibility of the enacting country as to whether an act based
on the model law is retrospective. Regardless of whether or not the relevant act is retro-
spective, contracts or licences entered into by the traditional owners before the enactment
of the model law are not affected by the model law but continue on foot.

‘World Intellectual Property Organisation, above n 3.

World Intellectual Property Organisation, above n 3, [80].

This is the definition used by the World Intellectual Property Organisation, taken from United Nations Com-
mission on International Trade Law, Model Law on Electronic Commerce, <http://10.unctad.org/ecommerce/
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World Intellectual Property Organisation, Explanatory Memorandum for the Model Law for the Protection of
Traditional Knowledge and Expressions of Culture (2002) 1 (‘Explanatory Memorandum’).

Model Law for the Protection of Traditional Knowledge and Expressions of Culture for the Pacific Peoples 2002,
cl 6 (‘Model Law’).

Ibid cl 3.
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The model law confers traditional cultural rights on the owners of traditional knowl-
edge or expressions of culture.3? Traditional owners are defined as either the relevant
group, clan or community, or may be an individual recognised as a representative of the
group, clan or community. Traditional cultural rights encompass the right to use of tradi-
tional knowledge or expressions of culture in accordance with types of use set out in the
model law, and the right to give prior and informed consent to such use by a third party.

Traditional knowledge is defined as knowledge that has been created, acquired, or
inspired for traditional economic, spiritual, ritual, narrative, decorative or recreational
purposes. It is knowledge that has been passed down from generation to generation and is
unique to a particular group, clan or community. Traditional knowledge is owned collec-
tively and must originate from the particular group, clan or community.

An expression of culture is non-exhaustively defined as any way in which traditional
knowledge appears or is manifested, whether it be tangible or intangible. Examples of
expressions of culture include songs, stories, dances, paintings, ritual ceremonies, art and
craftworks.

Importantly, the model law addresses the contentious issues of defining and using
secret-sacred material. Secret-sacred material is defined as any traditional knowledge
or expressions of culture that have a secret or sacred significance under customary law or
traditional practices of the indigenous owners.

VII. UseE oF ECTK

As stated, there are two types of permitted use of ECTK; customary and non-customary.
Customary use is use of ECTK that accords with customary laws and traditional practices,
and is expressly excluded from governance by the model law provisions. Therefore,
customary use of ECTK is not an offence.®

Non-customary use is defined as use of ECTK that requires the prior and informed
consent of traditional owners.>* In a non-exhaustive list, the model law provides examples
of use such as reproduction, publication, performance or display, broadcasting, translation
or adaptation of a work, or fixing the of work in a material form. Non-customary use may
also be the digital transmission of the work, or the creation of derivative works. An unau-
thorised customary user may not make, use, sell, import or export the work, nor use it in
any other material form, except with the prior and informed consent of traditional owners.
Importantly, non-customary use attracts the obligation to acknowledge the source from
which the work is derived.*

A prospective user of ECTK may seek prior and informed consent from the traditional
owners in two ways. Firstly, they have the option to deal directly with traditional owners.
Alternatively, they can apply to a ‘Cultural Authority’, which represents the interests of
the traditional owners regarding the consensual use of their ECTK.%

Importantly, the model law governs the manner in which derivative works are produced
and exploited by third parties.’” Derivative works are produced where ECTK is used to
create a new work. Consent can be obtained to create the derivative work, with the subse-
quent intellectual property rights arising in the work vesting in the creator in accordance
with the usual intellectual property laws. If the derivative work is used for commercial
purposes, the user must share the benefit gained with the traditional owners, acknowledge
the source of the work, and respect the traditional owners’ moral rights.>

2 Ibid cl 6.
3 Ibid cl 5.
# Ibid cl 7(2).
3 Tbid cl 7(5).
% Tbid pt 4.
Y Ibid cl 12.
5 Thid cl 12(2).
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VIII. CULTURAL AUTHORITY

One option available to a prospective user of ECTK in seeking authority from traditional
owners is to apply to a Cultural Authority for a grant of prior and informed consent to use
the ECTK.

Under the model law, the Cultural Authority has been conceived as a body to represent
traditional owners, liaising between prospective users and the owners of ECTK.* While
the model law sets out the anticipated functions of Cultural Authorities,* it makes no pro-
vision for their creation, simply empowering the relevant Minister to designate such a
body.*' This approach is explained on the reasoning that enacting countries will have
appropriate existing legislation for the formation of a Cultural Authority.*?

The model law sets forth a general procedure by which a Cultural Authority may identify
and acknowledge traditional owners of ECTK which is the subject of an application for non-
customary use. Once received, the Cultural Authority must finalise the application within a
designated time before conducting a public notification process, during which traditional
owners have the opportunity to submit ownership claims.* Once the traditional owners have
been identified, the Cultural Authority is obliged to publish a nationwide determination of
this identification.*

In the event of an ownership or identification dispute, or where the Cultural Authority
is not satisfied as to whether the claimants are the true traditional owners, the model law
proposes that determination occur in accordance with the relevant customary laws and tra-
ditional practices, or any other means resolved upon by the parties to the dispute. The
model law requires that once the traditional owners have been established in this way, they
will inform the Cultural Authority. The Authority may then publish the determination of
identity and ownership.*

Where no traditional owners can be identified, or where no agreement can be reached as
to ownership claims within the specified period, the Cultural Authority is empowered to
make a decision regarding ownership of the ECTK, following consultation with the relevant
Minister.* The effect of the decision is that ownership of the ECTK vests in the Cultural
Authority, who may then choose to enter into an agreement with the prospective user. The
policy position whereby ownership of ECTK vests in the government may not be appro-
priate for the purposes of all Member States. In that case, the enacting country may choose
its preferred method for identifying and establishing the traditional owners of the ECTK
under dispute.*’

From this process, it can be seen that an important role of the Cultural Authority is the
validation of traditional ownership claims. In cases where a prospective user may not be
able to identify the traditional owners, or where there may be several groups or individual
representatives claiming traditional ownership, it will be the Cultural Authority’s respon-
sibility to locate traditional owners, authenticating and mediating between claims if nec-
essary. It is submitted that any findings will therefore result from the enquiries of an
independent third party, whose interest arguably lies on the side of the traditional owners,
but also in being responsible to prospective users who may have a genuine commercial
intention to benefit from, and acknowledge the source of, the ECTK.

World Intellectual Property Organisation, above n 29, 2.
Above n 30, ] 37.

Above n 30, cl 36.

World Intellectual Property Organisation, above n 29, 15.
Above n 30, cl 16.

Above n 30, ¢l 17,

Above n 30, cl 18.

Above n 30, c] 19(1).

World Intellectual Property Organisation, above n 29, 10.



194 Sabine Sand

IX. AUTHORISED USER AGREEMENT

Once the Cultural Authority has identified the rightful traditional owners, the model law
provides for an authorised user agreement to document the proposed use of ECTK
between the prospective user and the traditional owners. The model law requires that the
authorised user agreement set out the terms and conditions of use of the ECTK and
includes specific criteria that must be addressed in the agreement.”® Such terms include the
fees payable to the traditional owners for the use of the ECTK, the duration of use allowed,
any rights of renewal, access arrangements for traditional owners, controls on publication,
and affirmation of respect for the moral rights of the traditional owners.

To ensure traditional owners do not enter into an agreement without proper under-
standing of its terms, the model law provides that owners must refer the intended agree-
ment to the Cultural Authority for review and recommendation.” The Cultural Authority
may request a meeting of the parties if it considers that the traditional owners have not
been supplied with sufficient information so as to make an informed decision regarding
consent, or if the Cultural Authority is of the view that the agreement does not adequately
provide for the protection of the ECTK in question. However the traditional owners may
accept the terms of the agreement despite advice of the Cultural Authority to the
contrary.>

Once an authorised user agreement is entered into, the traditional owners are presumed
to have given their prior and informed consent to the non-customary use and a copy of the
agreement must be sent to the Cultural Authority for registration.’! Although a prospective
user may apply directly to the traditional owners and is not obliged to apply to the Cultural
Authority,” a copy of the agreement must still be registered with the Authority.” In the
event that the parties cannot agree on the terms of use, the Cultural Authority must inform
the prospective user that the proposed authorised use application has been rejected by the
traditional owners.>*

X. OFFENCES, DEFENCES AND REMEDIES

The model law creates offences for contraventions of traditional cultural rights and moral
rights, and is also capable of supporting a civil claim by traditional owners. All offences
are punishable by fines or a term of imprisonment, the exact details of which are to be
decided by the enacting country.”

In relation to traditional cultural rights, it is an offence if a person makes a non-
customary use of traditional knowledge or expressions of culture without the prior and
informed consent of the traditional owners, whether or not the non-customary use is for
commercial benefit.*® It is an offence in relation to moral rights if a person does an act or
makes an omission inconsistent with the moral rights of the traditional owners, and the
traditional owners have not provided prior and informed consent.>’

If an article related to indigenous ECTK has been created in an enacting country, the
importation or exportation of the article is an offence where the person responsible knew,
or ought to have known, that such an act would infringe the traditional cultural rights
and/or the moral rights of the traditional owners.?® It is also an offence to use secret-sacred

Above n 30, cl 22.

Above n 30, cl 21.

Above n 30, cl 23(3).

Above n 30, cl 23.

Above n 30, cl 25.

Above n 30, cl 25(3); World Intellectual Property Organisation, above n 29, 11.
Above n 30, cl 24.

World Intellectual Property Organisation, above n 29, 12.
Above n 30, cl 26.

Above n 30, cl 27.

Above n 30, cl 29.
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traditional knowledge or expressions of culture in a non-customary way, irrespective of
consent issues.”

To defend an allegation of infringing use under the model law, a defendant must prove
that prior and informed consent was obtained from the traditional owners for the use of the
traditional knowledge or expressions of culture.®® Non-customary use of ECTK may also
fall within certain exemptions under the model law, which appear to operate in a similar
manner to the fair dealing defences commonly found in copyright laws. Where, for
example, use of ECTK occurs through face-to-face teaching, for the purposes of criticism
or review, reporting news or current events, in the course of judicial proceedings, or any
other incidental use, such use is an exemption to infringement.®! Incidental use of ECTK
may occur where, for example, a photograph is taken of a main subject that incidentally
includes ECTK by including parts of a sculpture in the background.®

As for remedies, traditional owners may seek various forms of redress.® Injunctions
may be sought, for example, to prevent continued unauthorised use. Traditional owners
may seek damages for loss caused by use without prior and informed consent, and a dec-
laration that traditional owners’ rights have been infringed. The court may make an order
for a public apology to be issued by the infringing party, and require the defendant to
reverse any false attribution and/or derogatory treatment caused by the unauthorised use
of the ECTK. The claimant can also seek an account of profits and seizure and/or delivery
up of infringing imports or exports. The court has the discretion to make any other order
as it deems appropriate in the circumstances.

The model law sets forth a number of factors that the court must consider when deter-
mining appropriate remedies. These include consideration of whether the defendant was
aware or ought reasonably to have been aware of the traditional cultural rights and moral
rights of the traditional owners; the effect of the infringing use on the honour and reputation
of the traditional owners; any mitigating factors or problems with identification of traditional
owners; the potential cost of reversing the damage; and whether the parties have attempted
alternative action to resolve the dispute before commencing formal proceedings.**

XI. How DOES THE MODEL LAw ADDRESS CURRENT DEFICIENCIES IN THE
PrOTECTION OF ECTK?

The ECTK of indigenous groups requires positive protection, rather than the negative
rights available under western intellectual property laws. The implementation of positive
protection would validate and empower indigenous groups, and affirm the value and worth
of indigenous ECTK. From a review of indigenous issues in the Australian context alone,
it can be seen that ECTK protection cannot be separated from other indigenous issues such
as land rights and self-determination, all of which impact upon indigenous cultural
identity.5> The implementation of sui generis laws contributes positively towards these
social and policy conflicts that continue to concern indigenous people as their role in con-
temporary society evolves beside the dominant Western societal paradigm.

Consequently, it must be acknowledged as an established fact that current, Eurocentric
intellectual property laws provide protection for ECTK that is either insufficient or ad hoc,
depending on the facts of the case. It can be seen from the weight of literature and author-
ity on the topic that such protection has been acknowledged as undesirable due to its
uncertain application. Indigenous people need reliable and uniform protection to achieve
their goals.

Above n 30, cl 28.

Above n 30, cl 33.

Above n 30, cl 7(4).

World Intellectual Property Organisation, above n 29, 6.
Above n 30, cl 31.

Above n 30, cl 31(2).

Australian Copyright Council, above n 21, 2.
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The model law can provide certain protection because it is sui generis in its scope and
application to the protection of indigenous ECTK. It establishes a new property right in
ECTK that was previously regarded under western intellectual property laws as property
within the public domain. The real effect is that traditional owners wishing to protect
ECTK no longer need to rely on intellectual property laws as a temporary solution. Rather,
the real solution is the creation and implementation of a sui generis law that has been
specifically tailored to protect all elements of ECTK, particularly those that are unique to
ECTK as opposed to western intellectual property rights. By virtue of their uniqueness,
such elements often render ECTK ineligible for protection under western intellectual
property laws. The tailoring of the model law to suit ECTK needs is illustrated by the
inclusion of clauses that address other aspects of intellectual property protection that
caused problems for ECTK in the past, such as the requirements for material form® and
perpetual protection.s’

The desired objectives of indigenous groups regarding protection of their ECTK can be
loosely grouped into two main categories of concern. Firstly, indigenous groups and tra-
ditional owners of knowledge wish to benefit directly from commercialisation of their
ECTK. Secondly, traditional owners are concerned about the cultural and social harm
caused by unauthorised reproduction of their ECTK.% The model law addresses both of
these concerns within a framework based on the customary law of the relevant indigenous
group by vesting exclusive rights in the traditional owners of ECTK. Traditional cultural
rights are inalienable (ie as set out in Clause 10 of the model law) but various non-
customary uses are available to the traditional owners so that they can benefit from the
commercialisation of ECTK. Non-customary use includes the creation of derivative works
based on ECTK. This is an acknowledgment that tradition is not static, but rather a
constant evolution of a cultural legacy.®

Regarding non-customary use of ECTK and the creation of derivative works, the real
concern of indigenous groups is the cultural harm caused by unauthorised reproduction of
ECTK.™ The model law addresses this concern in two ways. A prospective user of ECTK
must seek the prior and informed consent of the traditional owners before using the ECTK,
and document the agreement under an Authorised User Agreement that must be registered
with the Cultural Authority. Therefore, traditional owners have the right to refuse consent
should they deem the proposed use inappropriate. Secondly, a creator of a derivative work
is obliged to acknowledge the source of ECTK from which it is derived, respect the work’s
inherent moral rights, and give a proportion of any commercial benefits resulting from the
use of the derivative work to the traditional owners of the ECTK. The derivative work is
also protected as the original work of the author in accordance with general intellectual
property laws, and the model law does not affect any existing rights under current intel-
lectual property laws such as copyright. In this way, the model law achieves its goal of
providing specific indigenous rights tailored to the protection of ECTK supplementary to
valid intellectual property rights.

The indigenous concept of communal authorship is addressed by the model laws in the
provision for traditional owners of ECTK to be either the relevant group, clan or community,
or an individual recognised as representative of the group, clan or community. This sense of
communal ownership is foreign to Western intellectual property laws. For example, while
copyright law recognises an exclusive private property right for one or two individuals,
traditional owners and creators of ECTK are subject to complicated rules, regulations and

Above n 30, cl 8.

Above n 30, cl1 9.

World Intellectual Property Organisation, Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore — Preliminary Systematic Analysis of National Experiences with
the Legal Protection of Expressions of Folklore, (2002) [42].

K Puri, ‘Copyright for a Legal Protection of Folklore?’ (1998) 22(4) Copyright Bulletin at 8.

World Intellectual Property Organisation, above n 3, [34].
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responsibilities.” Under indigenous customary law, the nature of such rules is related more
to communal usufructuary rights than a formal sense of ownership. The comparison and
divergence between these concepts of ownership is significant for licensing issues.”? For
example, under copyright laws, it is possible to licence or assign rights in a work, but the
relevant indigenous customary law may not permit such use. The model laws accordingly
provide for the prior and informed consent for such licensing as a non-customary use.” This
does not mean that licensing of ECTK is not permitted, but it allows the traditional owners
to contro} the ECTK that is the subject of the licence in accordance with its status under
customary law.”

Finally, the model law establishes a framework for the identification and location of tra-
dition owners in the event that none are readily identifiable or available, by providing for
a government body, the Cultural Authority, to administer the process of obtaining the prior
and informed consent of the traditional owners.

The points discussed above are just some of the ways in which the model law addresses
the many problems facing protection of indigenous ECTK under conventional intellectual
property laws. Of fundamental significance is that the model law employs the concept of
customary use as the lynchpin of the framework. It is submitted that this is a direct
acknowledgement of the appropriate application of indigenous customary law to the pro-
tection of ECTK, and an important step towards empowerment and self-determination for
indigenous groups.

XII. CRITICISMS

The model law has been designed for national protection, but indigenous groups have
called for international protection. It is hoped that the Fifth Session of the Intergovern-
mental Committee held in July 2003 will open a forum to address this issue. In the interim,
the World Intellectual Property Organisation’s official view is that if a country wishes to
adopt the law, it can adapt the provisions as it deems fit.”> The disadvantage of this is that
member states may amend the laws to suit their own agendas, and such modification may
lead to a watering down of, or inconsistencies in, the approach and application of the
model law between nations. It is submitted that this would be highly undesirable as the
global protection of indigenous ECTK protection should be harmonious. It must also be
noted that to this date, several member states have continued to oppose the implementa-
tion of international model laws for various reasons.”® Therefore, it is submitted that any
international model law must also necessarily be the subject of an international treaty
requiring ratification by signatory countries within a certain timeframe so as to give real
effect to the laws and allow indigenous groups to benefit.

There has been some argument advanced that extending special protection to indige-
nous groups and ECTK is prejudicial since ECTK gains dual protection under both
systems. While the ECTK protection system has been resolved at law as not discrimina-
tory,” the fact remains that in order to redress the massive injustices of the past against
indigenous groups, some pro-active legislative measures are necessary.”®
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cultural/minding-culture/index.html> at 10 May 2003.
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Despite the emphasis on the need for self-determination for indigenous groups as a fun-
damental part of empowerment, the model law establishes a government authority (i.e. the
Cultural Authority) to administer claims of traditional ownership and mediate between
prospective users and traditional owners. This paternalistic approach persists in the face of
numerous report findings that an important part of the process in the establishment of sui
generis protection is the consultation with indigenous groups, and the provision of funding
to assist indigenous groups to determine claims of ownership in accordance with their cus-
tomary law.” Further, ownership of ECTK may vest in the State in the event that agreement
cannot be reached op the identity of the traditional owners of ECTK. If the control of pro-
tection of indigenous material is still beyond the reach of its traditional owners, is there any
reason for indigenous groups to endorse the implementation of sui generis protection?

A further point in relation to financial difficulties is that there is a distinct lack of
funding and support for traditional owners to protect their ECTK, particularly in Australia,
where priority funding is designated to combating indigenous criminal and drug abuse
issues. It would seem that in some cases, art is simply not important enough to attract the
necessary funding, which explains why so few cases have come to court over the last two
decades. It is vital that funding be given to traditional owners to enforce their traditional
rights in ECTK.® Otherwise, any legislative action will be virtually useless.

Finally, evidentiary issues regarding proof of traditional ownership and the genuine
customary practices may be difficult to resolve should more than one traditional owner
claim the traditional knowledge subject to the proposed non-customary use. Despite the
possibility of mediation, this is a potentially difficult situation, especially where custom-
ary laws may differ and therefore be of little use in resolving this type of dispute. However,
one possibility is the adaptation and application of the principles enunciated for determi-
nation of native title in the case Mabo v State of Queensland (No 2),*' whereby traditional
owners can be identified in accordance with customary laws for ECTK in the same way
as for native title.*?

XIII. CONCLUSION

Viewed holistically, the enactment of the model laws for the Pacific peoples is a positive
response to an overwhelming call for action by indigenous groups. These sui generis laws,
drafted specifically to address the unique aspects of ECTK that require protection, herald
the beginning of change in attitudes and approach to protection of indigenous ECTK.
The real effectiveness of the model law in the protection of ECTK remains to be seen.
Should other member states of the WIPO choose to draw upon the model laws as an
example (eg Australia), positive protection arguably could — and hopefully will in the
case of the Pacific peoples — enable and facilitate use and access to ECTK as a basis for
further innovation and creation, consolidating, developing and extending indigenous
cultural tradition.®> The resulting ECTK arising from such innovation and creation would
be respected as belonging to both the creator and their community where relevant, and
ensure that any commercial use of ECTK also attracts the obligation to acknowledge and
respect the source of the ECTK. It would also ensure that all traditional owners are able
to share in the benefits resulting from such use, and to maintain the integrity of the ECTK
during such use. In addition, sacred and secret ECTK would be protected from commer-
cial use, commodification, and cultural harm by the restrictions imposed by the model law.
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