
THE RECOVERY OF COUNSEL'S FEES 

The bar has, by virtue of its long tradition and role central to the administration 
of justice, been remarkably resilient to any form of imposed regulation. In fact, 
one is hard pressed to suggest any other calling or occupation that has, within the 
space of hundreds of years, been the subject of, at least until very recent times, 
so little change in structure and regulation. Ordinarily premised upon the 
necessity of ensuring its independence, the bar has enjoyed almost unparalleled 
autonomy. 

So much so, that a usage developed by the bar itself, which required that counsel 
be instructed by a solicitor (often termed the 'professional client') rather than 
directly by a lay client in most matters, and which was arguably prompted at 
least in part by the anti-competitive aim of maintaining some exclusive rights,' 
was commended by the courts. In Doe d Bennett v   ale^ the issue was whether a 
trial judge could treat a defendant appearing by counsel without an instructing 
attorney as not appearing at all and therefore subject to a default judgment. 
Although ruling that the obligation that counsel be instructed by a solicitor was 
not a rule of law, and so no procedural invalidity arose out of direct 
representation, Lord Campbell CJ remarked that 'the intervention of the attorney 
between the counsel and the party has greatly contributed, not only to the dignity 
of the Bar, but to the improvement of English jurisprudence',' and 'is for the 
benefit of the suitors, and for the satisfactory administration of j~s t ice ' .~  As a 
constraint developed by the bar itself, the bar could nonetheless discipline 
barristers who undertook direct access matters outside of the bar etiquette.5 

A The Link to the Disability to Sue for Fees 

The professional prohibition against direct client access to the bar had a 
significant by-product. It led to the barrister becoming at general law what has 
been described as 'perhaps the last inheritor of the classical Roman law's 
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exclusion of jurists fi-om the law of ~ontract' .~ Had barristers been professionally 
entitled, generally speaking, to accept a retainer directly fi-om a lay client, there 
would have been little reason in principle for denying the relationship so created 
contractual force. After all, it had been recognised from the earliest times that the 
relationship between attorney and client was one of contract - the retainer 
agreement, whether express or implied, written or oral - which, inter alia, 
permitted the recovery of attorney's fees in a court of law. Instead, the need for 
an instructing solicitor contributed in no small way7 to the fees of counsel being 
viewed by the law 'not as locatio vel conductio, but as quiddam honorarium; not 
as salary or hire, but as mere gratuity'.8 The result was that counsel's entitlement 
to his or her fees - whether against the lay or the professional client -- was one 
of honour, not one of legal (contractual) entitlement. Counsel not only lacked a 
contractual relationship with the lay client; the relation of counsel and the 
professional client rendered the parties 'mutually incapable of making any 
contract of hiring and service concerning advocacy in litigation'.9 

Thus in 1914 Swinfen Eady LJ, delivering the judgment of the English Court of 
Appeal in Wells v ~e l l s ,~O  confidently stated that '[ilt is settled beyond all 
question that counsel's fee is not a debt but an honorarium, the fees are payable 
as a matter of honour and not of legal obligation'. There are also various 
statements in nineteenth century English case law of judges lamenting any 
alteration to this position. For instance, Sir G M Giffard LJ remarked in 1870: 'I 
hope never to see the day when a counsel coming into Court to enforce his claim 
for fees as such against a client will be successful'. 

B Scope of Disability 

The extent and implications of counsel's disability to legally enforce a claim for 
fees were extensive. It was not confined to litigation, but covered all work as 
counsel. It meant that even a promise by the lay or professional client to pay 
counsel's fee, whether made before, during or after the litigation, would not be 
enforced by law.12 Nor could the payment by the lay client of counsel's fee (or 
part of it) to the instructing solicitor provide grounds for a claim by counsel 
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lack of direct access to counsel and the inability of counsel to sue for fees. 
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' Mostyn v Mostyn (1 870) 5 Ch App 457,459. See also Re Le Brasseur and Oakley [I8961 2 Ch 487,493 

(Lindley LJ) ('It would . . . be much regretted if this Court, either by itself or by its officers, did anything to 
enable counsel to recover his fees from his client, whether the lay client or the solicitor client. Fees are payable 
as a matter of honour'), 496 (Lopes LJ) (remarking that this rule had stood for a long time, and that he would be 
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l2  Kennedy v Broun (1863) 143 ER 268. 
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against the solicitor for the fee; a solicitor cannot, so it was reasoned, 'pledge his 
client's credit to his counsel, and therefore part payment by him cannot convert 
the moral obligation into a legal debt'.13 This had implications where, as in Re 
~ e v i ~ e , ' ~  a solicitor who had received moneys from the lay client for the purpose 
of paying counsel's fees went bankrupt prior to advancing those moneys to 
counsel. Manning J declined to allow counsel to prove in the bankruptcy for the 
fees 'for the simple reason that such a claim is founded on an express or implied 
contract, and that a barrister is by law incapacitated from entering into a contract 
of any kind, either with solicitor or client, in respect of fees'.15 

C Professional and Disciplinary Sanctions 

The barrister's disability to enforce payment of his or her fees through the 
general law did not mean, however, that a barrister whose fee remained unpaid 
had no recourse. Professional sanctions against the instructing solicitor existed, 
and continue to exist. For instance, the wilful or persistent refusal to pay 
counsel's fees can amount to professional misconduct at common law? Wilful 
or persistent delay in paying counsel's fees may, depending upon the 
circumstances, also amount to professional misconduct, especially where it 
operates in tandem with a breach of fiduciary duty.17 

Also, historically the respective law societies and bar associations have agreed 
on a procedure for resolving disputes concerning counsel's fees.'* Rule 127(a) of 
the previous Queensland Barristers' Rules, to this end, envisaged that the 
Committee of the Bar Association could place a solicitor's name on the 'private 
list' where the solicitor did not submit to mediation or arbitration, or did not pay 
the costs as ordered by the arbitrator. This 'listing' served to effectively veto the 
acceptance of briefs by other counsel from the solicitor listed. No equivalent 

l 3  Moslyn v Mostyn (1870) 5 Ch App 457,459 (Giffard LJ). See also Wells v Wells [I9141 P 157,163 (Swinfen 
Eady LJ) ('It was . . . urged that where the solicitor acknowledged that he had received from his lay client the 
money to pay counsel's fees, and that he actually had in hand the money, the position was different, that there 
was a legal obligation on him to pay, and that an action would lie against him for money had and received. This 
proposition is quite unfounded. These facts do not make the least difference as regards the right of counsel to 
sue. Counsel can no more sue for their fees when the solicitor has received the money than when he has not 
received it7). 
l4 (1896) LR 17 (NSW) (B & P) 24. 
l5 Ibid 26. Cf Vic: Barristers 'Practice Rules r 192(b) (which permits recovery of costs directly fiom a client 
where the solicitor is insolvent, deceased or unable to be served, or where counsel is unable to recover unpaid 
fees having obtained judgment for them). 
16~hodes v Fielder, Jones and Harrison [1918-191 All ER Rep 846. 847 (Lush J) ('A solicitor having 
undertaken to pay fees to counsel and then rehsing to pay them, would be guilty of misconduct'); Carver v 
Legal Profession Disciplinary Tribunal (1991) 7 LPDR 8, 12 (Clarke JA); Re Robb (1996) 134 FLR 294,310. 
The Queensland Law Society and Bar Association have concluded a document entitled 'Solicitors' Obligations 
Relating to Barristers' Fees' (1997) 17(8) Proctor 5, which states that it may be professional misconduct for a 
solicitor to receive money to pay counsel and then apply that money for another purpose: [7]. 
l 7  See, eg, Re Robb (1996) 134 FLR 294 where the solicitors' practice of writing cheques for counsel but 
retaining those cheques often for several months before sending them to counsel was held to amount to 
professional misconduct because the proceeds of the cheques represented hnds which belonged to the clients 
until the cheques were met on presentation. So long as the solicitors delayed in paying counsel once they had 
transferred moneys for that purpose from their trust account to their office account, they were in breach of 
fiduciary duty: 32CL1. However, on appeal, the Full Court of the Federal Court held that the question of breach 
of fiduciary duty should not have been considered: Robb v Law Society of the Australian Capital Territory 
(1996) 72 FCR 225,258-9 (Kiefel J). 
l8 See generally GE Dal Pont, Law of Costs (2003) [3.65]-[3.68]. 
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provision appears in the current Legal Profession (Barristers) Rule 2004, 
although it continues to envisage that a barrister may regard the current private 
listing of a solicitor by the Bar Association as one who has failed to pay another 
barrister's fee without reasonable excuse for the purposes of refusing a brief.19 

11 A TIME TO REASSESS COUNSEL~S DISABILITY TO SUE FOR FEES? 

With the considerable debate and publicity concerning reforms to the 
Queensland legal profession, the time is apt to analyse whether counsel's 
traditional disability to sue for fees should remain in this juri~diction.~' The 
Legal Profession Act 2004 (Qld) does not address the point. In the wake of the 
second phase of Queensland legal profession reforms, including solicitors' costs 
provisions currently contained in the Queensland Law Society Act 1952 (~ ld )? '  
whether or not this general law disability continues to serve its intended purpose 
merits some assessment. If the disability does not serve its intended purpose, 
then thought must be given to its abolition, so as to bring counsel's recovery of 
fees within the mainstream not only of the law of costs but, more generally, the 
law of contract. 

A Rationale for Counsel's Disability to Sue for Fees 

In order to assess what, if anything, should be done with the prohibition on 
counsel suing for their fees, it is appropriate to consider the rationale for this rule 
as stated in the case law. Kennedy v ~ r o u n ~ ~  is commonly cited as the leading 
case in the area, and it is certainly the nineteenth century case where the point 
was the subject of the most extensive argument. The judgment of the Court was 
delivered by Erle CJ, who justified counsel's disability by reference to past 
practice, stating: 

we place reliance on the fact that in all the records of our law, from the earliest 
time till now, there is no trace whatever either that an advocate has ever 
maintained a suit against his client for his fees in litigation, or a client against an 
advocate for breach of a contract to advocate: and, as the number of precedents 
has been immense, the force of this negative fact is proportionally great. To this 
we add the tradition and understanding of the profession both as known to 
living memory and as expressed in former times.23 

His Lordship then added that, to remove any doubt, the matter could also be 
supported by resort to policy, namely '[tlhe incapacity of the advocate in 
litigation to make a contract of hiring affects the integrity and dignity of 

l 9  Legal Profession (Barristers) Rule 2004 (Qld) sch r 98. 
20 The Queensland Government, in its Green Paper on Legal Projession Reform (1 999) 21, invited comment on 
the suggestion that barristers should be permitted to sue for costs and the abandonment of the current system of 
blacklisting solicitors who do not pay their accounts. 
21 See Queensland Law Society Act 1952 (Qld) Pts 4A (client agreements), 4B (payment for work). 
22 (1863) 143 ER 268. 
23 hid  287-8. 



(2004) 23 The University of Queensland Law Journal 385 

advocates, and so is in close relation with the highest of human interests, viz the 
administration of justice'.24 The alleged concerns that would underscore any 
relaxation of the rule Erle CJ described as follows: 

if the law allowed the advocate to make a contract of hiring and service, it may 
be that his mind would be lowered, and that his performance would be guided 
by the words of his contract rather than by principles of duty - that words sold 
and delivered according to contract, for the purpose of earning hire, would fail 
of creating sympathy and persuasion in proportion as they were suggestive of 
effrontery and selfishness; and that the standard of duty throughout the whole 
class of advocates would be degraded. It may also be that, if contracts for hire 
could be made by advocates, an interest in litigation might by created contrary 
to the policy of the law against maintenance; and the rights of attorneys might 
be materially sacrificed, and their duties be imperfectly performed by 
unscrupulous advocates: and these evils, and others which might be suggested, 
would be unredeemed by a single benefit that we can perceive.25 

What this flowery and inexact language arguably highlights as the chief reason 
for the traditional position is the concern to preserve the independence of 
counsel. This is perhaps less evident from the actual words used by his Lordship 
than from statements of principle found in an earlier case relied upon by Erle CJ, 
to the effect that 'counsel should be rendered independent of the event of the 
cause in order that no temptation may induce them to get a verdict which in their 
conscience they think they are not entitled to have':6 and that 'their emoluments 
are not to depend upon the event of the cause, but that their compensation is to 
be equally the same, whether the event is successfbl or unsuc~essful' .~~ Erle CJ's 
reference to the law of maintenance fits with statements of this kind: were 
barristers' emoluments in any sense to rest upon the outcome of the cause, this 
could, it was reasoned, threaten their independence. 

No disadvantage was assumed to accrue in this regard given that counsel has it 
within his or her own ability to secure payment upon delivery of the briej2* It 
remains the case in Queensland, as in other Australian jurisdictions, that counsel 
can refuse a brief that does not cany with it an appropriate fee.29 Assuming the 
briefing of counsel is within a solicitor's authority, the solicitor who has paid 
counsel's fee may then recover that payment from his or her own client as a 
disbur~ement.~' 

24 Ibid 291. 
25 Ibid 291-2. 
26 Morris v Hunt (1819) 1 Chit 544,554 (Best J). 
27 Ibid 550 (Bayley J). 
28 Ibid 550-1 (Bayley J); Re Le Brasseur and Oakley [I 8961 2 Ch 487,4934 (Lindley LJ), 495 (Lopes LJ). 
29 See Legal Profession (Barristers) Rule 2004 (Qld) sch r 89(c), which reads: 'A barrister must accept a brief 
from a solicitor in a field in which the banister practises or professes to practise i f . .  . the fee offered on the brief 
is acceptable to the barrister'. Rule 90 does, however, add that, for this purpose, '[a] banister must not set the 
level of an acceptable fee . . . higher than the barrister would otherwise set if the barrister were willing to accept 
the brief, with the intent that the solicitor may be deterred fi-om continuing to offer the brief to the barrister'. 
30 See, eg, MedIicott v Emery 119331 All ER Rep 655 (where a solicitor was held to be entitled to recover fees 
paid to counsel even though the payment was made by the solicitor after the client had stated that he did not 
propose to pay the fees). 
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Although not appearing in the judgment of Erle CJ in Kennedy v Broun, a second 
main concern is that were the court to assist barristers to recover their fees, 'the 
whole relation between a barrister and his professional client will be altered' and 
'[tlhe inevitable result will be to do away with that which is the great protection 
of counsel against an action for negligence by his client'." The Bar Association 
of Queensland has championed this as the reason why the traditional position 
ought to remain, warning that '[tlhe introduction of a statutory right to sue will 
do no more than create a vehicle in which disappointed litigants can seek to re- 
try cases decided against them under the guise of alleging negligence on the part 
of the barrister concerned'.32 

B Assessment of Stated Rationale for Counsel's Disability to Sue for Fees 

Erle CJ's reasons for the decision in Kennedy v Broun have not passed without 
dissent. The Privy Council, later in the nineteenth century, though willing to 
assume that the law of England proscribed counsel from suing for their fees, was 
'not prepared to accept all the reasons which were assigned for that decision in 
the judgment of Erle CJ'." It considered that Kennedy v Broun 'may be 
supported by usage and the peculiar constitution of the English Bar, without 
attempting to rest it upon general considerations of public policy',34 indicating 
that even Erle CJ's quasi-contemporaries, albeit in dicta, had difficulty accepting 
his Lordship's policy justifications. Much more recently, in 1996, a Western 
Australian judge has, in similar vein, remarked that '[aln examination of the 
justifications which have been advanced in the past for the continuation of the 
rule give cause for considerable doubt as to whether they remain relevant in the 
final decade of the 20th ~entury'. '~ 

Few would doubt that the independence of the bar is essential to the proper 
functioning of the legal process. Indeed, there are various statements of high 
authority and eminent status extolling this very point.36 But it remains unclear as 

3'  Re Le Brasseur and Oakley [I8961 2 Ch 487,494 (Lindley LJ). There are also more recent statements in the 
case law to this effect: see, eg, Atkinson v Pengelly [I9951 3 NZLR 104, 11 1 (Tipping J) ('Such a ruling might 
undermine the general rule allowing barristers immunity from suit from litigation and matters sufficiently 
connected with litigation'). 
32 Bar Association of Queensland, Response to the Green Paper on Legal Profession Reform (1999) [62]. 
33 R v Doutre (1 884) 9 App Cas 745,75 1 (Lord Watson). 
34 Ibid (emphasis added). 
35 Shand v Doyle [I9971 ANZ Conv R 134,134 (Kennedy ACJ). See also 136 (Kennedy ACJ) ('The policy 
considerations justifying the rule have not in recent times been adequately evaluated'), 138 (Rowland J) ('Where 
one plank upon which the relevant principle was said to sit is no longer necessary [barristerial immunity], and 
the other involves the fiction that the fee is an honorarium, it may be that it is time to look at the rule again'). In 
Shand v Doyle the Full Court of the Supreme Court of Western Australian dismissed an application to strike out 
a barrister's statement of claim against a firm of solicitors, claiming fees totalling over $700 000. There is, 
however, no later judgment in the matter. 
36 See, eg, Sir Gerard Brennan, 'Profession or Service Industry: The Choice' (Paper presented at the Australian 
Bar Association Conference, San Francisco, September 1996) 16 ('The independence of the Bar is as valuable 
to the client as it is to the public welfare. To the client, it gives an assurance of such accuracy as knowledge and 
skill can contribute; to the community, it gives the service of applying the law in the manner in which the law is 
intended to act. It is independence that makes the barrister essential to the administration of justice according to 
law. Independence that cannot be bought in a market; independence that will not be bartered for money, or 
privilege, status or favour or even for a momentary success. This is the characteristic that, more than any other, 
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to why the consequences identified by Erle CJ, urged to undermine the 
independence of counsel, necessarily flow from the ability of counsel to sue for 
their fees. Were a barrister's claim for remuneration calculated according to a 
percentage of the client's recovery, a link to undermining independence could 
readily be appreciated. In such a case, the maintenance objection has force, and 
is endorsed by recognised prohibitions in Australian law.37 Outside of this, it has 
never been suggested that entitling legal practitioners to sue for their fees smacks 
in any way of the mischief to which the law of maintenance is directed. 

It follows that it is by no means self-evident as to why counsel's failure to secure 
a fee in advance may threaten his or her independence in the conduct of the 
matter. If the concern is that, in such a case, counsel may not perform as well for 
fear of not being paid, surely conferring an enforceable right to recover the fee 
would obviate rather than give substance to this concern. Moreover, as it has 
been recognised as 'consistent with the highest professional honour'38 for a 
solicitor to 'with perfect propriety act for a client who has no means, and expend 
his own money in payment of counsel's fees and other outgoings, although he 
has no prospect of being paid either fees or outgoings except by virtue of a 
judgment or order against the other party to the the same should 
presumably apply in respect of counsel.40 Courts or bar associations would 
hardly commend or envisage a course of conduct were it to imperil an essential 
aspect of the justice process. Building on from this, against the modern catchcry 
of access to justice it must be queried whether the law should insist on an 
approach that essentially requires either a client or, if the client cannot afford to, 
the instructing solicitor, to pay the entirety of counsel's fees 'up front' prior to 
the matter going to trial. 

The justification for the disability to sue for fees based on the fear of imperilling 
counsel's immunity from negligence was rejected by the House of Lords in 
Rondel v worsley41 on the ground that the negligent performance of a service, 
even one undertaken without consideration, gives rise to liability in negligence if 
the person for whose benefit the service is performed relies on that service.42 
There are similar statements in the High Court of ~ u s t r a l i a ~ ~  and the New 

stamps the Bar as a profession and not a service industry'); Kooky Garments Ltd v Charlton [I9941 1 NZLR 
587,590 (Thomas J); Grimwade v Meagher [I9951 1 VR 446,452 (Mandie J). 
37 For example, the Legal Profession (Barristers) Rule 2004 (Qld) sch r 120 states: 'A barrister must not render 
a fee that is calculated upon a proportion of the damages awarded or the amount recovered or accept a brief or 
instructions on terms that the amount of the fee or method of calculation will vary according to, or be contingent 
upon, the degree of success or the amount awarded or recovered.' See also Queensland Law Society Act 1952 
(Qld) s 48D. 
38 Sievwright v Ward [I9351 NZLR 43,48 (Ostler J). 
39 Clyne v New South Wales Bar Association (1960) 104 CLR 186,203 (Dixon CJ, McTiernan, Fullagar, 
Menzies and Windeyer JJ). 
40 Notably, the Legal Profession (Barristers) Rule 2004 entitles a barrister to enter into a speculative fee 
agreement where the lay client is impecunious or otherwise deserving: r 12 1. 
41 [I9691 1 AC 191,2467 (Lord Morris), 262-3 (Lord Pearce). Cf 292-3 (Lord Pearson). 
42 In any event, this immunity has since been largely abrogated in England (see Arthur J S  Hall & Co (a*) v 
Simons [2002] 1 AC 61 5) and so the extent to which it remains the law in Australia (see the earlier decision in 
Giannarelli v Wraith (1988) 165 CLR 543 where only a majority of the court upheld the immunity) awaits 
further High Court pronouncement. 
43 Giannarelli v Wraith (1 988) 165 CLR 543,555 (Mason CJ), 592 (Dawson J). 
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Zealand Court of ~ ~ ~ e a l . ~ ~  As the liability in question rests in tort, the lack of a 
contractual relationship between counsel and client is irrelevant. Also, it does not 
explain why in jurisdictions where a contractual relationship can exist between 
counsel and lay client (such as where direct access to counsel is permitted, or the 
profession is fused and the solicitor acts as counsel) the immunity remains.45 Nor 
does it explain why a lawyer who acts as both solicitor and counsel can recover 
fees against the client (including fees incurred as counsel)46 and yet this does not 
oust his or her immunity for negligence in respect of the 'in-court' component of 
the 

111 REASONS WHY COUNSEL'S DISABILITY TO SUE FOR FEES SHOULD BE 
STATUTORILY OUSTED 

Thus it appears that the traditional justifications for denying counsel an ability to 
sue for his or her fees hardly prove compelling. But if the law is to confer any 
such entitlement, grounds must exist in principle and policy, as an accurate 
reflex of the modern legal environment, to justifl such an outcome. There are at 
least nine reasons that, on these grounds, justify a rethinking of the historical 
approach. 

A Avoidance of Competitive Disadvantage 

The Bar Association of Queensland has, in its submissions on the proposed legal 
profession reforms, stressed the importance of 'a level playing field for all 
competitors', such that 'there should not be changes that would inhibit the ability 
of Queensland barristers to compete with southern counterparts as equals or 
would diminish the standing of the independent bar in ~ueens l and ' .~~  The 
concern that members of the Queensland bar not be placed at a competitive 
disadvantage is difficult to align with the Bar Association's continued 
unwillingness to allow counsel to sue for fees. Denial of such a right may place 
Queensland counsel at a competitive disadvantagep9 as opposed to lawyers in 
other forms of practice, and also lawyers (including barristers) in other 
Australian jurisdictions that are not subject to such a restriction. A corollary of 

44 Rees v Sinclair [I9741 1 NZLR 180, 186 (McCarthy P). 
45 Shand v Doyle [I9971 ANZ Conv R 134, 138 (Rowland J) ('If the basis for the rule is to maintain the 
barrister's immunity from suit, either in negligence and, if it were the case, in contract, and is no longer based on 
immunity from contract, then, in 1995, one must wonder what can support the rule'). In fact, the Queensland 
Bar Association explicitly recognises that a barrister can sue for fees in a direct access matter (as envisaged by 
the Legal Profession (Barristers) Rule 2004 (Qld) sch r 83) but does not explain why this does not undermine 
the immunity: Bar Association of Queensland, Response to the Green Paper on Legal Profession Reform (1 999) 
[611. 
46 On this point see the text pertaining to n 57-9. 
47 Rees v Sinclair [I9741 1 NZLR 180,186 (McCarthy P), 189-90 (Macarthur J); SaifAli v Sydney Mitchell & 
Co [I9801 AC 198,2 15 (Lord Wilberforce), 224 (Lord Diplock), 227 (Lord Salmon); Giannarelli v Wraith 
(1988) 165 CLR 543,559 (Mason CJ), 592,593,596 (Dawson J). 
48 Bar Association of Queensland, Submission to the Queensland Attorney-General on the Legal Profession 
Reform Discussion Paper (1 999) 5. 
49 Cf A I Tonking, 'Solicitors' Obligations to Pay Counsel' (2004) 25 Australian Bar Review 161 (who argues 
that in New South Wales allowing barristers to sue for fees has not improved their position in view of the non- 
payment or, more commonly, the late payment of their fees by solicitors). 
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this proscription is the M h e r  competitive disadvantage of there being no basis 
upon which counsel can claim a possessory or other lien against a client,50 given 
that liens are premised upon a liability secured thereunder being legally due and 
enforceable? 

B Consistency in Legal Treatment of Relationships 

It seems odd in modem law to recognise a relationship, namely between solicitor 
and client, that is perhaps the most legally regulated of any contractual or agency 
relationship, but to deny legal status to a significant degree to the relationship 
created between solicitor and counsel, which is directed at the ultimate fulfilment 
of the objective of the original solicitor-client relationship. The law has within its 
armoury a variety of legal vehicles with which to characterise relationships that 
give rise to legal consequences. Arising through evidence of agreement, contract 
is the most obvious, and it cannot be denied that where direct lay client access to 
counsel is permitted, a contractual relationship is created. The law of agency 
accommodates the creation of legal relationships, most commonly (although not 
exclusively) in the context of contractual rights and obligations, through an 
intermediary. It follows that the concept of agency may, in appropriate 
circumstances, present an apposite description of the relationship between 
counsel and client facilitated through a solicitor.52 

Concepts of quasi-contract, now commonly discussed under the banner of 
restitution, moreover provide a vehicle that could otherwise be available to 
render a client - whether lay or professional - legally liable to meet the agreed 
fees of counsel, to avoid the unjust enrichment of the client. Even the law of 
trusts, in circumstances where moneys have been advanced to an instructing 
solicitor for the express purpose of meeting counsel's fee, could be utilised as a 
vehicle to confer upon counsel a legal entitlement - in this case as a beneficiary 
of a trust - to recover the fee. 

C Recovery Under the Costs Indemnity Rule 

Under the 'costs indemnity rule', a successful litigant may secure a (partial) 
indemnity for his or her own legal costs, which include the costs incurred by his 
or her own solicitor, and disbursements, which include counsel's fees. The basis 
for the indemnity is that the client has the legal liability to pay the costs and 
disbursements, meaning that there is something in respect of which the 
indemnity can operate.53 It seems anomalous to premise the requirement of an 
indemnity upon a legal liability to pay where, at least in respect of counsel's 
fees, there is no such legal liability in the client vis-a-vis the barrister, or in the 
solicitor vis-a-vis the barrister. This explains why it was once common for 

50 Atkinson v Pengelly [I9951 3 NZLR 104, 11 1-12 (Tipping J). 
5 1  Bolster v McCallum [I9661 2 NSWR 660, 664 (Asprey JA) (in the context of the retaining lien); Exparte 
Patience (1940) 40 SR (NSW) 96, 102 (Jordan CJ) (in the context of the particular lien). 
52 On this point see the text corresponding to n 87-9. 
53 Wilmott v Barber ( 1  88 1 )  17 Ch D 772,773 (Jesse1 MR). 
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drafters of costs rules to prescribe a rule that '[nlo fee to counsel shall be allowed 
on taxation unless vouched by his signature'.'4 The rule was needed because, 
traditionally, a solicitor could not charge for counsel's fees that had not been 
paid. As in point of law counsel's fees were gratuities, until the instructing 
solicitor had paid them 'with respect to them he is not a farthing out of pocket'.55 
So to allow counsel's fee on a taxation without payment would enable the 
solicitor 'to turn an amount which when the bill was delivered was a liability not 
enforceable at law into an actual payment'.56 

D Application in Context of Dual-Role Practitioners 

In 1884 the Privy Council remarked that even if the policy considerations 
underlying counsel's legal disability to sue for fees espoused by Erle CJ in 
Kenne& v ~ r o u n ~ ~  were admitted: 

their Lordships entertain serious doubts whether, in an English colony where 
the common law of England is in force, they could have any application to the 
case of a lawyer who is not a mere advocate or pleader, and who combines in 
his own person the various hnctions which are exercised by legal practitioners 
of every class in England, all of whom, the Bar alone excepted, can recover 
their fees by an action at law.58 

It is thus unsurprising to find case authority that a lawyer who acts as both 
solicitor and advocate can sue the client for remuneration for work carried out as 
counsel.59 If the rationale for the legal disability applies in the case of a lawyer 
acting solely as counsel, it does not follow why acting as both solicitor and 
counsel should entitle the lawyer to sue the client for fees, including the fees 
incurred in the capacity of counsel. 

54 This represents the terms of the now superseded Rules of the Supreme Court (ACT) 0 65 r 75 (as to which see 
Marks v National and General Insurance Co Ltd (1996) 13 1 FLR 462,465-6 (Higgins J)). See also the present 
High Court Rules 0 7 1 r 103. 
55 Holmes v Penney (1854) 156 ER 249,25 1 (Parke B). 

Sadd v Grzfin [I9081 2 KB 5 10,5 13 (Farwell LJ). 
57 (1863) 143 ER 268. 
58 R v Doutre (1884) 9 App Cas 745,75 1 (Lord Watson). 
59 ~ m o u r  v Kilmer (1 897) 28 OR 618; Watt and Cohen v Willis (1909) 29 NZLR 58,63 (Edwards J); 
O'Connor v Risvold and Malloty (1940) 2 WWR 449; O'Donoghue v Downer & Co Ltd [I9531 NZLR 758, 
76&1 (Fair J); Re Yule (1959) 3 1 WWR 236; Robinson and Morgan-Coakle v Behan [I9641 NZLR 650,663-4 
(Perry J) ('It would be wrong to let a rule of etiquette adopted by consent and consequently incorporated into the 
common law of England and suiting and resulting from its own system of legal practice there to become a rule 
of law governing in New Zealand those who have been created by statutes adopted, changed and adapted from 
time to time to meet the conditions of this Dominion and enabling those who have benefited by the labours of 
the counsel concerned to escape payment of fair remuneration for his services'); Shand v Doyle 119971 ANZ 
Conv R 134, 138 (Rowland J) ('ln the case of a "fised profession . . . one might question what policy exists that 
would allow a legal practitioner, who practises as both a barrister and solicitor, to sue the client for fees, but a 
barrister who elects to practise no longer as a solicitor is unable to do so'). Cf Atkinson v Pengelly [I9951 3 
NZLR 104, 1 1 &12 (Tipping J) (maintaining the traditional position where the lawyer acts solely as a barrister: 
'While the English rule that they cannot do so might be thought in some quarters to be commercially anomalous, 
the rule is of considerable antiquity and can fairly be said to be a hndamental feature of the relationship 
between a barrister and his clients, both lay and professional': 11 1). 
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E Consistency of Costs Recovery Principles for Lawyer-Litigants 

Under the principle from London Scottish Benefit Society v ~ h o r l e ~ , ~ '  which 
arguably remains part of Australian law,61 a solicitor-litigant successful in the 
cause is entitled to the same costs as if he or she had employed a solicitor, except 
for items such as obtaining instructions or attendances, the latter being rendered 
unnecessary because the solicitor is his or her own client. The same principle has 
been held to apply in respect of a barrister-litigant.62 There is, it follows, an 
anomaly that a barrister can legally recover costs pursuant to the costs indemnity 
rule against a person with which he or she has no professional relationship (the 
opposing litigant), but not, where the barrister is not the litigant, against a person 
with which he or she is in a professional relationship (the instructing solicitor). 

F Costs Orders Against Counsel 

As it is recognised that costs can be ordered against counsel personally within 
the courts' inherent juri~diction,~~ there is a lack of legal symmetry in a 
barrister's potential exposure to personal liability for costs without any legal 
ability to recover costs from instructing solicitors or clients. Also, in most cases 
involving an order for costs against counsel, there is an equally strong case for 
such an order against the instructing solicitor. It follows that, unless the court 
makes a costs order that specifically divides the quantum of costs between 
counsel and instructing solicitor, each is jointly and severally liability to meet the 
costs order.64 In such a case, counsel who wholly meets the costs liability could, 
in equity, have a claim for contribution against the instructing s~ l i c i t o r .~~  Again 
it seems anomalous that a barrister could enforce a claim for contribution against 
a solicitor but at the same time have no legal claim for any fees due from that 
solicitor. 

G Consistency in Taxation/Assessment of Costs Policy 

Counsel's bill appears as a disbursement in a solicitor-client bill of costs and, 
consistent with the treatment of other disbursements, may be the subject of 
taxation or costs as~essment .~~ If counsel's bill can be reduced upon a taxation or 
assessment - a process designed to protect clients from excessive legal fees - 
there should in principle be no further legal handicap to counsel recovering the 
fee so taxed or assessed. Indeed, this is precisely the way in which solicitors' 
costs are often quantified, the result of which represents an enforceable 
entitlement to recover. Assuming the absence of other grounds in policy to deny 

60 (1 884) 13 QBD 872. 
This is notwithstanding some West Australian authority questioning the principle: see Dal Pont, above n 18, 

[7.37]-[7.40]. 
62 Khan v Lord Chancellor [2003] 2 All ER 367. 
63 See, eg, Steindl Nominees Pty Ltd v Laghaifar [2003] 2 Qd R 683; Milu v Smith [2004] QSC 27 (Unreported, 
Moynihan J, 27 February 2004). See generally Dal Pont, above n 18, [23.23], [23.24]. 
64 See generally Dal Pont, above n 18, [ l  1.21. 
65 See GE Dal Pont and DRC Chalmers, Equity and Trusts in Australia (3rd ed, 2004) [13.95]. 
66 See Dal Pont, above n 18, [5.24]-[5.3 11. 



392 The Recovery of Counsel 's Fees 

counsel's ability to sue for fees, the client is protected through existing 
processes. 

H Status as a Professional Usage as Opposed to a Rule of Law 

Given that the requirement that counsel be instructed by a solicitor was, and 
remains, aprofessional one promulgated by the bar itself, that it should form the 
foundation for a legal prohibition on the recovery of fees is anomalous. This 
anomaly is compounded by the move of several Australian bar associations, 
including the Queensland Bar Association, to allow clients direct access to 
counsel in specified  situation^,^^ and the consequent recognition that this entitles 
counsel to sue a client for fees. In fact, the Bar Association of Queensland is on 
record that '[blarristers who act for private clients directly should be required to 
enter into a costs agreement and entitled to sue on If the inability to sue for 
fees is truly a proscription grounded in principle, and given effect by the law, it 
is odd that it should be able to be modified not by judicial statement but by a 
mere change by a professional body of the rules governing its members. In truth, 
of course, it has generally been regarded as a legal disability and, so, one that 
cannot be removed by the professional association. In any case, the Bar 
Association's position on the right to sue for fees from a direct access client is 
difficult to reconcile with its view that barristers should not gain a statutory right 
to sue for fees generally.69 

I Drawbacks of Only Professional Sanction 

To persist in the private list approach, coupled with the spectre of professional 
disciplinary consequences for solicitors who fail to pay counsel's costs, does not 
undermine the cause for legal avenues for relief. Notwithstanding the assertion 
by the Queensland Bar Association that the listing system 'works a claim 
that the Queensland Law Society has occasionally ~ontes ted ,~~  it is instructive to 
note that professional bodies have uniformly found their disciplinary function the 
most challenging. This in turn explains why, practically without exception, every 
review of the regulation of the legal profession in Australia has focused on 
making professional disciplinary proceedings a more open and independent 
process. For the profession to retain sole charge of avenues to motivate, as 
opposed to enforce, the payment of counsel's fees, is thus an attempt to buck the 
trend. 

Given that the reasons commonly given for denying counsel the ability to sue for 

67 See GE Dal Pont, Lawyers 'Professional Responsibility in Australia and New Zealand (2nd ed, 2001) 41-2. 
68 Bar Association of Queensland, above n 32, [61] (in respect of the previous Barristers ' Rules (Qld) r 80; now 
the Legal Profession (Barristers) Rule 2004 (Qld) sch r 83). 
69 See Bar Association of Queensland, above n 32. 
70 Ibid [60]. This is not a uniformly held view in other jurisdictions: see Tonking, above n 49, 173. 
71  Queensland Law Society, 'Relations with the Bar - Fee Disputes' (1997) 17(8) Proctor 4. 
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fees prove not to be compelling, and the strong reasons in legal policy and for 
the purposes of legal consistency for recognising such an entitlement, the 
modification of the traditional legal position by statute in some Australian 
jurisdictions comes as little surprise. 

Victoria was the first jurisdiction to oust the professional prohibition against 
counsel recovering fees from a client or instructing solicitor, when in 1891 it 
legislated to entitle every barrister 'to maintain an action for and recover from 
the solicitor or client respectively by whom he has been employed his fees costs 
and charges for any professional work done by him'.72 This provision was 
replicated in the legislation that superseded the 1891 Act in 1 9 5 8 . ~ ~  Hodges J 
explained the effect of this statutory intervention in Levy v Union Bank of 
Australia Ltd as follows: 

The question is whether the [I891 Act] has altered that state of things in any 
way. It has of course altered the relation of counsel to his client. It has made 
the relation a contractual one, with legal responsibilities on both sides and has 
given counsel the right to recover the fee from his client, and in certain cases 
has given to the client the right to recover back that fee, or some portion of it, 
from the counsel. The fee has ceased to be an honorarium, and has become a 
payment legally demandable for services rendered.74 

No equivalent provision appears in the current legislation, the Legal Practice Act 
1996 (Vic). Yet as it expressly envisages that a costs agreement may be made 
between 'a client and a legal practitioner',75 'a client and a legal practitioner . . . 
retained on behalf of the client by another legal practitioner', or between 'a legal 
practitioner . . . and another legal practitioner . . . that retained that practitioner . . . 
on behalf of the client',76 which agreement 'may be enforced in the same way as 
any other contract',77 this entitles a barrister to recover fees from a solicitor or 
the client.78 Unlike the previous legislation, however, the current Act establishes 
no statutory contract between barrister and solicitor, or between barrister and 
client: the identity of the contracting parties and the nature and terms of the 
contract are to be determined in accordance with the common law and so depend 
on the  circumstance^.^^ The question of who is liable depends upon who 
contracted with counsel.80 

72 Legal Profession Practice Act 1891 (Vic) s 5 (repealed). 
73 Legal Profession Practice Act 1958 (Vic) s 10(1) (repealed). 
74 (1896) 21 VLR 683, 685. See also Hayes v Jones El9261 VLR 459,461 (Macfarlan J) (barrister held to be 
entitled to sue a solicitor for fees for work and attendances as counsel); Re Melbourne Parking Station Ltd 
[I9291 VLR 5,9  (Mann J) ('the effect of the [I891 Act] was to give to the well-known and well-established 
obligations arising between client and solicitor on the one hand and counsel on the other a contractual force'); 
Re National Safety Council ofAustralia, Victorian Division (in lig) (No 2) [I9921 1 VR 485,524 (J D Phillips 
J); Dimos v Hanos [2001] VSC 173 (Unreported, Gillard J, 29 May 2001) [60]. 
75 'Legal practitioner' is defined to include 'a person admitted to legal practice' (Legal Practice Act 1996 (Vic) s 
!$I)), and so includes counsel. 

Legal Practice Act 1996 (Vic) s 96(1). 
77 Ibid s 101(1). 

Dimm v ~ a h o s  [2001] VSC 173 (Unreported, Gillard J, 29 May 2001) [70]. 
79 Ibid [70]. 

Ibid [73]. 
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The New South Wales Legal Profession Act 1987, as a result of amendments in 
1993, provides that a barrister or solicitor may enter into a contract for the 
provision of services with a client or another legal practitioner, and may 
accordingly sue and be sued in relation to the contract.'l It adds that a barrister 
may 'enter into a contract with a client even though the barrister has accepted a 
brief from a solicitor in the matter'.82 These provisions have been interpreted in 
line with the similar Victorian provisions noted above, in that the legislation 
'does not establish a statutory contract between a barrister and a solicitor or a 
barrister and a client',83 but that the identity of the contracting parties and the 
nature and terms of the contract are determined according to the ordinary 
principles. 

The New South Wales, Northern Territory, Queensland and Tasmanian 
professional rules, moreover, envisage that counsel may in some circumstances 
enter into a contract directly with a client without the intermediary of an 
instructing solicitor (namely 'direct access').84 As in these jurisdictions the 
traditional professional prohibition on the direct briefing of counsel by clients 
has been lifted, it follows that counsel may, within the confines of the rules in 
question, enter contractual relations with clients, and as a result seek to recover 
fees directly from those clients. This is clearly so in Tasmania, where a specific 
rule entitles counsel to sue his or her instructing solicitor and client for fees." 

V OUTCOME AND IMPLICATIONS 

The preceding discussion indicates that, as a matter of policy and also of 
practice, the traditional disability of counsel to sue for fees is in peril within the 
Queensland context. If the Parliament were, as part of the third phase of legal 
profession reforms, to remove this disability, as it is suggested it should, it is 
likely that the change will follow the New South Wales and Victorian 
approaches. After all, these initiatives are similar in substance to those found in 
the Model Laws Project for the Legal Profession ('Model Laws') prepared at the 
direction of the Standing Committee of ~ t t o r n e ~ s - ~ e n e r a l , ' ~  which the Legal 
Profession Act 2004 (Qld) is, in part, loosely based upon. Legislation is required 
so as to set with certainty the parameters of the intervention according to 
prevailing public policy, and in order to ensure that any change has a legal as 
well as a professional foundation. 

Legal Profession Act 1987 (NSW) s 3 81(3). 
Ibid s 381(4) (see Mednis v Chand [2003] NSWSC 680 (Unreported, Gzell J, 31 July 2003) [53]. 
Mednis v Chand [2003] NSWSC 680 (Unreported, Gzell J, 3 1 July 2003) [5 11. 

84 Barristers 'Rules (NSW) r 80; Barristers ' Conduct Rules (NT) r 80; Legal Profession (Barristers) Rule 2004 
(Qld) r 83; Rules ofPractice 1994 (Tas) r 89A. The Australian Capital Territory Bar Association has 
implemented an equivalent rule (Barristers 'Rules (ACT) r 1 15) but premised its operation on express statutory 
permission, which has yet to be forthcoming. 

Rules of Practice 1994 (Tas) r 93. 
86 Standing Committee of Attorneys-General, Legal Profession - Model Laws Project: Model Provisions 
(2004) ss 1022, 1026, Attorney-General's Department 

I <http://www.ag.gov.au/agd/www/Agdhome.nsfPage/RWP4B55623E 1 E4CF96DCA256E8500095 8EO?OpenD 
ocument> at 8 September 2004. 
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The recognition of a relationship between client and counsel capable of giving 
rise to a claim for fees enforceable at law must be addressed in the two different 
circumstances when it may arise: where there is a direct access matter and where 
there remains an instructing solicitor. In the former case, no impediment exists to 
recognising a direct contractual relationship between counsel and client. Indeed 
this is arguably the case now in Queensland. It follows, however, that, as the 
legislature has deemed it appropriate for costs disclosure obligations to apply to 
solicitors in this context, like obligations should apply to counsel.87 It may also 
follow that, like other lawyers, prior to suing for fees barristers should be 
required to hrnish a detailed and itemised bill of costs.88 

Where a solicitor instructs counsel, the issue is whether Parliament should, in 
addition to recognising the ability to contract between solicitor and counsel, and 
between client and counsel, deem the nature of the relationships in question. At 
present, as noted earlier, statutes in New South Wales and Victoria (and also the 
Model Laws) leave the general law to determine whether a contract exists, who is 
a party to it, and what are its terms. It follows that a barrister who wishes to 
maximise the chances of recovering his or her fee will seek contractual 
commitments from both solicitor and client. This is because it cannot be 
assumed that the retention of counsel by a solicitor on a client's behalf will 
characterise the solicitor as agent for the client (as principal), and thus render the 
client liable for the fees of counsel. As explained (in the present Victorian 
context) by Gillard J in Dimos v Hanos: 

In the normal course of events, a client who retains the services of a solicitor, 
engages the solicitor to provide professional services for him. In providing those 
services, the solicitor may advise the client that it is necessary to brief a barrister 
to provide specialist services. For example, it may be necessary to retain a 
barrister to appear in court. Retention of a barrister is, in part, satisfaction of the 
provision of legal services by the solicitor. In the absence of any contrary 
evidence, the retention of the barrister would result in a contract between the 
barrister and the solicitor.89 

The authority of the solicitor pursuant to the retainer, though it may include an 
authority to retain counsel, is not presumed to extend to bringing into existence a 
contract between the barrister and the client.90 Yet ordinary agency law may 
have difficulty accommodating such niceties; if the relationship between 
solicitor and counsel is indeed contractual, it is difficult to see why, aside from 
historical practice,9' the law should assume that this contract is effected as 
principal. Hence, if this is intended to reflect the relevant public policy, then any 

'' Ibid s 1010. It may be that obligations of disclosure could on occasion apply to barristers by reason of the 
fiduciary duties they owe to a potential client, as is the case for solicitors: Dal Pont, above n 18, [2.37]. 
" Model Laws, above n 86, s 1029. 
89 [2001] VSC 173 (Unreported, Gillard J, 29 May 2001) [loo] (emphasis applied). 
90 Re Robb (1996) 134 FLR 294,310; Dimos v Hanos [2001] VSC 173 (Unreported, Gillard J, 29 May 2001) 
[108]. 
91 Curiously, the original title for the modem day solicitor was 'attorney', which itself connotes agency. 
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statutory initiative should arguably state with clarity that the contractual 
relationship is onZy between solicitor and counsel unless: 

there is also a co-existing contract between client and counsel; or 
the terms of the contract between solicitor and counsel clearly indicate 
that the solicitor acts as an agent for the client in retaining counsel,92 
which in turn must be pursuant to full disclosure to the client of the 
implications of this agency as to the client's liability as principal for 
counsel's fees. 

Provided that the client is fully informed as to his or her potential liability for 
costs, and also of the avenues open to him or her to have those costs 
independently taxed or assessed, it follows that there are no grounds in public 
policy or otherwise to deny counsel the ability to sue for their fees. 

92 It would, however, be unwise for counsel to contract on the basis that his or her contract is with the client, and 
the client is solely responsible for the fees. As the solicitor is in complete control of the situation - the solicitor 
knows the client and his or her capacity to pay and deals directly with the barrister - fairness in those 
circumstances justifies counsel refking to enter into a contract to provide legal services to a client on the basis 
that the client is liable for the fees, and not the solicitor: Dimos v Hanos [2001] VSC 173 (Unreported, Gillard J, 
29 May 2001) [85], [86]. It is the solicitor who is in the best position to obtain the fee up front, and maintains a 
trust account into which the fee can be deposited. 




