
 

 

REFLECTIONS ON JAMES FITZJAMES STEPHEN 
 

JOHN D HEYDON* 
 
 
For this issue, the editors of the journal have identified themes relating to the 

relationship between judges, academic lawyers and legal scholars. What claim does 
James Fitzjames Stephen (3 March 1829-11 March 1894) have to consideration in these 
connections? 

 
 

I   STEPHEN'S CAREER IN SUMMARY 
 
Few now know much about Stephen's career and achievements. This is despite the 

fact that his brother, Leslie Stephen, wrote one of the finest biographies in the language 
about him – not the least of its virtues being a balance between the author's need to spare 
the feelings of Stephen's grieving widow, his less than idolatrous view of his brother's 
abilities outside the law and his lack of technical capacity to assess his brother's legal 
achievements.1 It is despite capable studies of Stephen by James A Colaiaco in 1983,2 K 
J M Smith in 19883 and John Hostettler in 1995.4 And it is despite the fact that Judge 
Posner has published several times, fortunately, a short study of him, not all of which 
commands assent but which, taken as a whole, paints a brilliant, vital and vivid portrait 
of the man and his significance.5 

It is thus desirable to begin by summarising Stephen's background and career. 
He was the grandson of James Stephen, who assisted his brother-in-law, William 

Wilberforce, in the campaign to end the slave trade. He was the son of Sir James 
Stephen, Under-Secretary of the Colonial Office from 1836 to 1847, who played a key 
role in the abolition of slavery itself. His younger brother, Leslie Stephen, became a 
highly respected man of letters, and was the father of Vanessa Bell and Virginia Woolf. 
His eldest daughter was the first principal of Newnham College, Cambridge. He and his 
family were or became related to many leading intellectual and political figures like 
members of the Macaulay, Dicey, Trevelyan, Strachey and Thackeray families, and 
knew or came to know many others – for example, Carlyle (whose executor Stephen 
became), Maine (who taught him while he read for the Bar), J A Froude, Harcourt and 
G H Lewes. He was educated at Eton, briefly at Kings College, London and Trinity 
College, Cambridge, but left that university prematurely. He then read for and was 
called to the Bar. Being conscious of the slightness of his legal education, he then read 
for an LL.B. from the University of London. In 1855 he married, and was to have nine 
children, of whom four predeceased him. 

Until 1869 he practised at the Bar on the Midland Circuit. Success was at best mild 
and inconstant. He did, however, appear in two causes célèbres – the defence of the Rev 
Rowland Williams in 1861 against heresy charges,6 with mixed results, and, later in the 
decade, the unsuccessful attempt to prosecute Edward Eyre, Governor of Jamaica, for 
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1  Leslie Stephen, The Life of Sir James Fitzjames Stephen (1895). 
2  James Fitzjames Stephen and the Crisis of Victorian Thought (1983). 
3  James Fitzjames Stephen: Portrait of a Victorian Rationalist (1988). 
4  Politics and Law in the Life of Sir James Fitzjames Stephen (1995).  
5  See Overcoming Law (1995) ch 10.  
6  James Fitzjames Stephen, Defence of the Rev Rowland Williams, DD (1862). 
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murder after his savage suppression of rioting in that colony in 1865.7 His ability struck 
the young Joseph Chamberlain, for whose firm he acted in a patent arbitration in the late 
1860s, with Charles Bowen as his junior.8 In 1863 he published A General View of the 
Criminal Law of England – an able and original work, still well worth reading. Although 
it was not intended for students or practitioners of law, Mr Justice Willes ‘kept it by him 
on the bench, … laid down the law out of it’, and called it a ‘grand book’.9 Stephen took 
silk in 1868. In the same year he produced the seventh edition of Roscoe's Digest of the 
Law of Evidence in Criminal Cases. Throughout the 1850s and 1860s he published an 
enormous quantity of the higher journalism on a range of subjects, partly because of 
financial pressure and partly because of a strong urge to mould public opinion. 

On the recommendation of his predecessor, Maine, Stephen was in 1869 appointed 
Legal Member of the Viceroy's Legislative Council in India. He there drafted twelve 
Acts and eight other enactments. Among his leading achievements were the Indian 
Evidence Act 187210 and the Indian Contracts Act 1872.11 

He returned to the Bar in 1872 and practised there until 1879. In 1873 he published 
Liberty, Equality, Fraternity, an attack on John Stuart Mill. He resumed periodical 
journalism. But he also prepared an evidence code, a homicide code and a criminal code, 
introduced into Parliament but not enacted, respectively, in 1873,12 1872 and 187413 and 
1878-1882.14 He published A Digest of the Law of Evidence in 1876,15 A Digest of the 
Criminal Law (Crimes and Punishments) in 1877, and, with his brother, Herbert 
Stephen, A Digest of the Law of Criminal Procedure in Indictable Offences in 1883. 
From 1875 to 1879 he was Professor of Common Law at the Inns of Court. From 1879 
to 1891 he served as a judge of the Queen's Bench Division. Despite the hard labours 
and harder responsibilities of that post, and despite other calls on his time, in 1883 he 
published A History of the Criminal Law of England in three volumes – a work some 
have criticised, but not Maitland.16 

Up to this point in his life – when he was aged 54 – his prodigious labours had 
been sustained by excellent physical and mental health. But from this point onwards his 
health and vigour began to decline.17 In 1885 he published The Story of Nuncomar and 
the Impeachment of Sir Elijah Impey, a defence of Chief Justice Impey against 
Macaulay's charge that he had committed judicial murder in the time of Warren 

                                                 
7  See, R W Kostal, A Jurisprudence of Power: Victorian Empire and the Rule of Law (2008).  
8  Stephen, above n 1, 231-232. Chamberlain's praise is significant – for though both were 

Liberals, both broke with Gladstone over Irish Home Rule, both declined to join the 
Conservative Party, both were fervent Imperialists and both employed aggression and 
asperity as standard tools of communication, the one was an autodidact, a left wing radical, a 
republican, a self-made businessman, the most extreme of dissenters and a democratic 
demagogue, the other the product of famous institutions, a flower of upper class Evangelical 
culture, and a political conservative on the extreme right of the Liberal Party. Yet 
Chamberlain managed to peer through the fog of these distracting differences between them 
to detect and admire Stephen's strong points as counsel.  

9  Stephen, above n 1, 211. 
10  See, M C Sarkar and others (eds), Sarkar's Law of Evidence (16th ed, 2007). 
11  See, R G Padia (ed), Pollock and Mulla: Indian Contract & Specific Relief Acts (13th ed, 

2006). 
12  John W Bicknell (ed), Selected Letters of Leslie Stephen, vol 1, 1864-1882 (1996) 118 n 3. 
13  Colaiaco, above n 2, 202-203. 
14  John Hostettler, The Politics of Criminal Law Reform in the 19th Century (1992) 182-189; 

Hostettler, above n 4, 175-197.  
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Fraternity (reprint of 2nd ed, 1874) 19 and Bicknell, above n 12, vol 1, 1864-1882, 118 n 3. 
16  Frederic William Maitland, The Life and Letters of Leslie Stephen (1906) 429. 
17  Stephen, above n 1, 428-429. 
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Hastings's governorship of Bengal. But in that year he had his first stroke.18 Six years 
later ill health compelled his retirement. Three years after that he died at the age of 65. 
He might have lasted longer if he had managed his life more carefully.  

On 21 November 1877, Leslie Stephen wrote of his brother to the future Mr Justice 
Holmes: ‘Nobody has worked harder for every step & has been less favoured by good 
luck’.19 The second limb of that statement is probably true. The first limb is certainly 
true. All his life he recklessly and prodigally expended huge efforts in everything he did. 
This led Stephen to become a towering figure in late Victorian England. For example, 
although Stephen's political activities had not extended beyond unsuccessful attempts to 
achieve election to the House of Commons in the Liberal interest in 1865 for the seat of 
Harwich and 1873 for Dundee (when he was bottom of the poll, with about 10 percent 
of the votes),20 the dying Disraeli in 1881 told Lord Lytton: ‘It is a thousand pities that J 
F Stephen is a judge; he might have done anything and everything as leader of the future 
Conservative Party’.21 In 1873 Sir John Coleridge, Liberal Attorney-General, urged the 
Prime Minister, W E Gladstone, to appoint Stephen, then aged 44, as Solicitor-General 
on the ground that he ‘is a very remarkable man with many elements of greatness in 
him’.22 The vacancy in fact went to another highly regarded coming man, Sir Henry 
James, in September, followed by the Attorney-Generalship in November and a long 
and distinguished political career until his death in 1911. Stephen became regarded as a 
great authority on legal and Indian affairs. He had been the Secretary of a Royal 
Commission on education in 1858-1861, he sat on Royal Commissions on copyright 
(1875 and 1876) and he sat on commissions on fugitive slaves (1876) and extradition 
(1878). He gave a great deal of advice to Lord Lytton, Viceroy of India from 1876 to 
1880. He was heaped with academic honours, both English and European, and state 
honours.  

 
 

II   STEPHEN'S APPEARANCE AND CHARACTER 
 
Stephen was a man of striking and formidable personality. A Cambridge friend 

observed:  
 

his singular force of character, his powerful … intellect, his Johnsonian brusqueness 
of speech and manner, mingled with a corresponding Johnsonian warmth of sympathy 
with and loyalty to friends in trouble or anxiety, his sturdiness in the assertion of his 
opinions, and the maintenance of his principles, disdaining the smallest concession for 
popularity's sake.23 

 
Until his decline late in life, those qualities never changed. He had a ‘resounding, 

deep bass voice’ and a ‘knock-down manner’. 24  Radzinowicz said: ‘In physical 
appearance [Stephen] bore a strong resemblance to a cliff, and his mental makeup was 
no less craggy’.25 The warmth and affection he displayed in private life contrasted with 
his public image:  

 

                                                 
18  Ibid, 435-436. 
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20  Stephen, above n 1, 348. 
21  Quoted in ibid, 349. 
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A head of enormous proportions is planted, with nothing intervening except an inch-
and-a-half neck, upon the shoulders of a giant. Force is written upon every line of his 
countenance, upon every square inch of his trunk … [H]e lacks geniality and play of 
fancy, but in their stead he has a grim and never-flagging perception of what he 
means and what he wants … [He treats] toil as if it were a pastime.26 

 
Lytton Strachey, nephew of his friend John Strachey, said: ‘His qualities were 

those of solidity and force; he preponderated with a character of formidable grandeur, 
with a massive and rugged intellectual sanity, a colossal commonsense’.27  He was 
‘Johnsonian’ not only in conversational style – the Johnson who said: ‘Well, we had a 
good talk’, to which Boswell replied: ‘Yes, sir, you tossed and gored several persons’. 
He was also Johnsonian in his conservatism, his moral interests, his tragic sense of life, 
his contempt for praise.28 He had a pitiless dislike for what he saw as sentimentality.29 
He did not merely refuse to evade unpleasant consequences, he welcomed them. He was 
a master of many methods of thought and styles of writing – precise analysis, vitriolic 
ridicule, ferocious invective, soaring rhetoric. A characteristic piece of his prose is the 
following letter published in The Times on 4 January 1878: 

 
The British power in India is like a vast bridge over which an enormous multitude of 
human beings are passing, and will (I trust) for ages to come continue to pass, from a 
dreary land, in which brute violence in its roughest form had worked its will for 
centuries – a land of cruel wars, ghastly superstitions, wasting plague and famine – on 
their way to a country of which, not being a prophet, I will not try to draw a picture, 
but which is at least orderly, peaceful, and industrious, and which, for aught we know 
to the contrary, may be the cradle of changes comparable to those which have formed 
the imperishable legacy to mankind of the Roman Empire. The bridge was not built 
without desperate struggles and costly sacrifices. A mere handful of our countrymen 
guard the entrance to it and keep order among the crowd. If it should fall, woe to 
those who guard it, woe to those who were on it, woe to those who would lose with it 
all hopes of access to a better land. Strike away either of its piers and it will fall, and 
what are they? One of its piers is military power: the other is justice; by which I mean 
a firm and constant determination on the part of the English to promote impartially 
and by all lawful means, what they (the English) regard as the lasting good of the 
natives of India. 30 

 
They do not write letters to the editor like that any more – or if they do, the editors 

do not publish them. The thinking may be completely unfashionable. Many now think it 
vain and foolish. But it was sincere. The style is typical. And it illustrates the traits 
described thus by Radzinowicz:  

 
There was a puritan side to Stephen; and his Puritanism derived viability from an 
almost physiologically reasoned acceptance of the survival of the fittest. He was 
convinced of the damned unworthiness of mankind and of their incurable apathy 
towards salvation. He was a preacher of the inevitability of pain and sorrow, our 
everlasting companions from the cradle to the grave, and of the individual 

                                                 
26  T H S Escott, Society in London (2nd ed, 1885) 142-143.  
27  ‘The First Earl of Lytton’ (1907) 12 Independent Review 332, 333.  
28  Smith, above n 3, 2 and 254, n 17. 
29  He complained that Dickens portrayed so many deaths in order to show ‘his skill in arranging 

effective details so as to give them this horrible pungency’, and that ‘[a] list of the killed, 
wounded and missing amongst Mr Dickens's novels would read like an Extraordinary 
Gazette. An interesting child runs as much risk there as any of the troops who stormed the 
Redan’: ‘The Relation of Novels to Life’ (1855) Cambridge Essays, 148, 174, quoted by 
Smith, above n 3, 14. 

30  Quoted by Eric Stokes, The English Utilitarians and India (1959) 300.  
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insignificance of human life, especially when conceived, felt and assessed in terms of 
a pleasurable experience.31 

 
His whole life was dedicated to duty as he saw it. For him virtue and happiness 

flowed only from active, restless and endless struggle: 
 

He could see no alternative for mankind but to lead a life of submissiveness and 
rectitude, in heroic self-abnegation, like a regiment of soldiers engaged in battle, or a 
ship's crew bringing their cargo home in the teeth of a tempest.32 

 
 

III   STEPHEN'S CAREER AS A SPAN BETWEEN TWO WORLDS 
 
Stephen's professional career began in one world and concluded in another. At the 

time Stephen left school, English universities and institutions provided very little that 
was suitable for the education of future legal practitioners. By the end of his life much 
movement had taken place towards the modern position, and distinguished legal 
scholars had worked or were working in universities – Maine, 33  Dicey,34  Bryce, 35 
Pollock,36 Markby,37 Anson,38 Holland,39 and above all the immortal Maitland.40 Some 
were better teachers than others. Their contemporary fame has not in all cases survived. 
Some had experience at the Bar. Some had achievements outside the strictly academic – 
Stephen's first cousin Dicey, like Stephen, engaged in journalism, writing for The Daily 
Telegraph and editing The Observer for 19 years. Few had much academic legal 
training. But their rise was an aspect of general university reform. In law it stimulated 
the growth of a new class of professional law teachers, writing works of high quality.41 
In Stephen's youth, at least in England, as Sir Keith Thomas has recently reminded us: 
‘most vigorous forms of intellectual activity took place outside academia altogether. 
Gibbon, Macaulay, Faraday and Darwin did not work in universities’. 42  Nor did 
Stephen. Though he had hoped for a Cambridge Fellowship, he did so badly as an 
undergraduate that he abandoned the University. Though he applied for the Whewell 
Chair in International Law at Cambridge, it was William Harcourt, later well-known as a 
leading Liberal politician, who obtained the post.  

                                                 
31  Radzinowicz, above n 25, 10-11. 
32  Ibid, 12-13. 
33  Regius Professor of Civil Law at Cambridge 1847-1854, Corpus Professor of Jurisprudence 

at Oxford 1869-1883 and Master of Trinity Hall, Cambridge 1877-1887: F H Lawson, The 
Oxford Law School 1850-1965 (1968) 48-49 and Richard A Cosgrove, Scholars of the Law 
(1996) ch 5.  

34  Vinerian Professor of English Law at Oxford 1882-1909: Lawson, ibid, 69-72; Cosgrove, 
ibid.  

35  Regius Professor of Civil Law at Oxford 1870-1893: Lawson, ibid, 48-49; H A L Fisher, 
James Bryce (1927). 

36  Corpus Professor of Jurisprudence 1883-1903: Lawson, ibid, 72-74. 
37  Reader in Indian Law at Oxford 1878-1900: Lawson, ibid, 74. 
38  Reader in English Law at Oxford 1874-1881; Warden of All Souls College 1881-1914: 

Lawson, ibid, 75-78. 
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41  See David Sugarman, ‘Legal Theory, the Common Law Mind and the Making of the 

Textbook Tradition’ in (ed) William Twining, Legal Theory and Common Law (1986) 26-61; 
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By the end of the century, there had emerged in Britain a recognisably modern 
academic profession. The torch of literary culture, previously carried by the 
metropolitan man of letters and the serious Victorian periodical, was taken over by 
the professor and the learned journal.43 

 
 

IV   STEPHEN AS METROPOLITAN MAN OF LETTERS 
 
One of the many torches Stephen carried was the torch of literary culture, taking 

that expression in a broad sense. He was certainly a metropolitan man of letters. And if 
ever a man helped keep the serious Victorian periodical going, it was him. Although 
those activities were largely anonymous, it was through them that he first became well-
known. Despite the Bar being supposedly his primary career, between his youth in the 
early 1850s and his decline in the late 1880s, save for the period from 1869 to 1872 in 
which he was in India, he contributed on a prodigious scale to serious Victorian 
newspapers and periodicals, some published daily or weekly or fortnightly, some 
monthly, some quarterly. They included the Saturday Review (1855-1861 and 1863-
1867),44  the Cornhill Magazine (1860-1864 and 1867),45  Fraser's Magazine (1863-
1866, 1869, 1872-1873),46 the Edinburgh Review (1856-1861),47 the Pall Mall Gazette 
(1865-1870, 1872-1875, 1878), 48  the Fortnightly Review (1872, 1877, 1884), 49  the 
Contemporary Review (1873-1875)50 and the Nineteenth Century (1874, 1877, 1880-
1888, 1891).51 Some of the articles in those periodicals were on legal subjects, and there 
were also learned publications on legal questions in The Juridical Society in 1858 and 
1863 and The Law Magazine and Review in 1865 and 1866. In addition, he wrote 
numerous letters in his characteristically dramatic style to The Times in the 1870s and 
1880s on Indian and Irish affairs. The quantity of these periodical contributions was 
enormous. For example, between 1865 and 1869 he contributed approximately 850 
articles, 200 notes and 50 letters to the Pall Mall Gazette.52 Between 1855 and 1868 he 
contributed at least 200 articles and notes to the Saturday Review.53 Their range was 
wide, extending far beyond legal subjects to literary, historical and philosophical topics. 
At least to this reader, the quality seems high. Leslie Stephen, on the other hand, 
criticised them in various respects. Thus he said of the 55 articles published in the 
Saturday Review in the 1860s and collected in Horae Sabbaticae (1892): 

 
These articles deal with some historical books which interested him, but are chiefly 
concerned with French and English writers from Hooker to Paley and from Pascal to 
De Maistre, who dealt with his favourite philosophical problems. Their peculiarity is 
that the writer has read his authors pretty much as if he were reading an argument in a 
contemporary magazine. He gives his view of the intrinsic merits of the logic with 
little allowance for the historical position of the author. He has not made any study of 

                                                 
43  Ibid, 15.  
44  Stephen, above n 1, 148-165, 170, 177, 225. A very useful bibliography of Stephen is found 

in Radzinowicz, above n 25, 44-66. 
45  Ibid, 177, 212, 223, 484-485. 
46  Ibid, 163, 202, 485. 
47  Ibid, 484. 
48  Ibid, 212-226; Smith, above n 3, 43. 
49  Stephen, ibid, 485. 
50  Ibid, 365, 485. 
51  Ibid, 365-366, 486. 
52  Ibid, 213-214 n 2. 
53  M M Bevington, The Saturday Review 1855-1868: Representative Educated Opinion in 

Victorian England (1966) 373-381.  
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the general history of philosophy, and has not troubled himself to compare his 
impressions with those of other critics. The consequence is that there are some very 
palpable misconceptions and failure to appreciate the true relation to contemporary 
literature of the books criticised. I can only say, therefore, that they will be interesting 
to readers who like to see the impression made upon a masculine though not specially 
prepared mind by the perusal of certain famous books, and who relish an independent 
verdict expressed in downright terms without care for the conventional opinion of 
professional critics.54 

 
Although Leslie Stephen seemed to intend a pejorative element in the last sentence, 

the qualities there referred to may be thought to be quite attractive ones. Leslie Stephen 
also informed Charles Eliot Norton on 23 September 1894 that in fields of which he did 
not know much, his brother was ‘like an elephant trampling through a flower garden’.55 
On the other hand, in the same letter he spoke of his brother's ‘extraordinary powers’. 
On 19 May 1894 he told Norton that his brother was ‘a very big man, with a great deal 
to say that was very valuable, even when he was apparently outside his proper ground’.56 

There is considerable force in what F W Maitland said of Leslie Stephen's 
biography of his brother: 

 
a trifle too much may have been written of the great jurist's ‘limitations’. ... [T]hose 
who are better able than Leslie was to appraise what Fitzjames did in the field of law 
and legal history will wonder at the amount of vigour, industry and literary power that 
was displayed by him in other provinces.57 

 
 

V   LIBERTY, EQUALITY, FRATERNITY 
 
The most striking product of Stephen's role as a polemical journalist was Liberty, 

Equality, Fraternity, a collection of articles composed while returning from India and 
afterwards, originally published in the Pall Mall Gazette, a daily newspaper, and 
appearing in book form in 1873, with a second edition in 1874.58 There was no further 
edition until 1967. There was a brief revival of interest in the work during the ‘Hart-
Devlin’ controversy of the 1950s and 1960s. H L A Hart said in 196259 of Liberty, 
Equality, Fraternity and Sir Patrick Devlin's Maccabean Lecture on ‘The Enforcement 
of Morals’ in 1959: ‘Though a century divides these two legal writers, the similarity in 
the general tone and sometimes in the detail of their arguments is very great’. Devlin, 
having never read Liberty, Equality, Fraternity, was not conscious of any influence, and 
could only obtain a copy from the Holborn Public Library ‘with great difficulty’; it was 
‘held together with an elastic band’.60  John Roach, a sympathetic analyst of the work in 
the 1950s, said it was ‘not easy to come by’.61 The book has been described as the 
‘finest exposition of conservative thought in the latter half of the 19th century’.62  Even a 

                                                 
54  Stephen, above n 1, 226. 
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56  Ibid, 428. 
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foe like H L A Hart thought it ‘sombre and impressive’.63  It is an attack on various 
writings, particularly On Liberty, of John Stuart Mill and his sympathisers. But Leslie 
Stephen put his finger on a difficulty in grasping its virtues. On 30 March 1874 Leslie 
Stephen wrote to Charles Eliot Norton: ‘It is good hard hitting, but I think rather too 
angry, and not intelligible unless one remembers all that he said, and all that they said – 
which one doesn’t’.64 Naturally, modern readers are even less able to remember all that 
Stephen said, let alone all that his critics and targets said. However, its bleakly 
unsentimental hostility to democracy and liberalism only shocks such few modern 
readers as it has. Any detailed attempt now either to explain or defend its outstanding 
quality would be to depart from the themes laid down by the editors. 

 
 

VI   STEPHEN AS AN ACADEMIC LAWYER 
 
Stephen's time as an academic lawyer tends to be overlooked. It is true that it was 

not lengthy. Stephen held the post of Professor of Common Law at the Inns of Court 
from December 1875 until he joined the bench in 1879. But his tenure has some 
significance. To begin with, it seems that he was a successful teacher. He had the 
background for it. His oratory at the Cambridge Union brought him some fame.65 Joseph 
Chamberlain regarded his final address in the arbitration in which he had engaged 
Stephen as ‘most masterly’.66 Mr Justice Wills remarked in open court that Stephen had 
defended an accused person, charged with murder, ‘with a force and ability which, if 
anything could console one for having to take part in such a case, would do so’, and a 
newspaper report of Stephen's speech at that trial stated that it ‘kept his audience 
listening ‘in rapt attention’ to one of the ablest addresses ever delivered under such 
circumstances’.67 Leslie Stephen informed his friend, the future Mr Justice Holmes, in a 
letter of 25 June 1868, that his brother's ‘talent is specially in the speaking line’.68 An 
address by Stephen at Eton in the late 1870s had so powerful an impact on George 
Nathaniel Curzon, future Viceroy of India, that Curzon recalled it all his life.69 As a 
judge, his ‘strong physique, and the deep voice which, if not specially harmonious, was 
audible to the last syllable in every corner of the court, contributed greatly to his 
impressiveness’.70 It is almost certain that the sole mode of instruction adopted by 
Stephen was lecturing. Someone of impressive physique and forceful personality who is 

                                                 
63  H L A Hart, Law, Liberty and Morality (1963) 16, where he also called Stephen a master of 

the common law and ‘the great Victorian judge and historian of the Criminal Law’. 
64  Maitland, above n 57, 140. 
65  Stephen, above n 1, 98.  
66  Ibid, 232. 
67  Ibid, 212. 
68  Bicknell, above n 12, 60. 
69  According to Sir Harold Nicolson, Stephen said: ‘There is in the Asian Continent an empire 

more populous, more amazing and more beneficent than that of Rome. The rulers of that 
great dominion are drawn from the men of our own people’. These words ‘produced upon 
George Curzon an apocalyptic effect. 'Asia', 'Continent', 'Empire', 'amazing', 'beneficent', 
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thereafter guided his life. 'Ever since that day' he confessed in 1896, 'the fascination and … 
sacredness of India have grown upon me’ (emphasis in original): Curzon, The Last Phase 
1919-1925 (1934) 12. Curzon also retained ‘a vivid recollection [of] the vast head, the heavy 
pendulous jaw, the long and curling locks … as he stood at the desk’: G J D Coleridge, Eton 
in the Seventies (1912) 225, quoted in K J M Smith, ‘Sir James Fitzjames Stephen’ 52; 
Oxford Dictionary of National Biography (2004) 439 at 441. See also Smith, above n 3, 156-
157.  

70  Stephen, above n 1, 441. 
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good at riveting the attention of juries, judges, large assemblies and small groups is 
likely to have been capable, with practice, of lecturing well. 

 
According to Leslie Stephen:71 
 

He invariably began his lecture while the clock was striking four and ceased while it 
was striking five. He finally took leave of his pupils in an impressive address when 
they presented him with a mass of violets and an ornamental card from the students of 
each inn, with a kindly letter by which he was unaffectedly gratified. His class 
certainly had the advantage of listening to a teacher who had the closest practical 
familiarity with the working of the law, who had laboured long and energetically to 
extract the general principles embedded in a vast mass of precedents and technical 
formulas, and who was eminently qualified to lay them down in the language of plain 
common sense, without needless subtlety or affectation of antiquarian knowledge. 

 
 

VII   STEPHEN'S ACADEMIC CAREER AND A DIGEST OF THE LAW OF EVIDENCE 
 
Stephen's teaching duties led him into an important realisation. While in India he 

had decided that the works of the then current writers on evidence were unsatisfactory 
for use in India by practitioners or courts. When he began lecturing on evidence at the 
Inns of Court, he concluded that those works were unsatisfactory for law students as 
well. The  fourth edition of Starkie (A Practical Treatise on the Law of Evidence) was 
published in 1853, with 880 pages of text. The fifth edition of Taylor on Evidence 
published in 1869 was a substantial work in two volumes, containing 1,598 pages of 
text. The sixth edition, 1872, contained 1,596 pages of text. The fifth edition of Best on 
Evidence published in 1870 was 910 pages long. Stephen's own seventh edition of 
Roscoe's Digest of the Law of Evidence in Criminal Cases, published in 1868, was 984 
pages long. Of these works, Stephen said: 

 
The knowledge obtained from such books and from continual practice in court may 
ultimately lead a barrister to acquire comprehensive principles, or at least an 
instinctive appreciation of their application in particular cases. But to refer a student 
to such sources of information would be a mockery. He wants a general plan of a 
district, and you turn him loose in the forest to learn its paths by himself.72 

 
Stephen's stay in India had awakened his interest in codification. On his return he 

said: ‘To compare the Indian Penal Code with English criminal law is like comparing 
cosmos with chaos’.73 Some of his legislative work had involved drafting what could be 
called ‘codes’ – most notably the Indian Evidence Act 1872. On his return from India in 
1872 the Attorney-General, Sir John Coleridge, asked him to use that Act as the basis 
for a bill for an evidence code for England. He had completed it by 7 February 1873.74 
Coleridge introduced the bill to the House of Commons on 5 August 1873. He made a 
speech acknowledging Stephen's authorship, after saying:  

 
He had never proposed to do more with the Bill this Session than to introduce it, print 
it for the consideration of Members, and, if he should have the opportunity, endeavour 
to pass it into law in a future Session.75 

                                                 
71  Ibid, 378. 
72  Ibid, 377.  
73  ‘Codification in India and England’ (1872) 18 Fortnightly Review 644, 654. That was the 

penal code drafted by Macaulay in the 1830s but not enacted until 1860. 
74  Bicknell, above n 12, 118 n 3. 
75  Hansard HC, 5 August 1873, 1559. 
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The bill – number 274 – was then withdrawn, and was never reintroduced after the 

fall of the Gladstone government.76 According to Stephen:77 
 

It was ready to be introduced early in the Session of 1873. Lord Coleridge made 
various attempts to bring it forward, but he could not succeed till the very last day of 
the Session. He said a few words on the subject on the 5th August, 1873, just before 
Parliament was prorogued. The Bill was thus never made public, though I believe it 
was ordered to be printed.  
   
It was drawn on the model of the Indian Evidence Act, and contained a complete 
system of law upon the subject of Evidence. 

 
Despite Coleridge's statement that he proposed to print it, and Stephen's statement 

that he believed it was ordered to be printed, it does not in fact appear to have been 
printed.78 This author has never seen the 1873 bill, nor any discussion of it by anyone 
who claims to have done so. To examine a copy of it, if one still exists and can be 
located, would be of profound interest.  

Stephen decided that his Evidence Bill could be used as the basis for a short work – 
A Digest of the Law of Evidence. He omitted the amendments to the law contained in the 
Evidence Bill, since, he claimed, the Digest was ‘intended to represent the existing law 
exactly as it stands’. That statement is to some degree questionable, but the Digest is 
certainly much closer to received English law than the Indian Evidence Act, which 
diverged from it in many ways. He saw the Digest as being: 

 
such a statement of the law as would enable students to obtain a precise and 
systematic acquaintance with it in a moderate space of time, and without a degree of 
labour disproportionate to its importance in relation to other branches of the law.79 

 
The enterprise had two results. One was the composition of a short compact work, 

184 pages in the first edition, organised into articles not unlike the sections of a statute 
or code, interspersed, like the Indian Evidence Act, with illustrations, and containing 
only limited citation of authority. Stephen understandably said of the work: ‘The labour 
bestowed upon it has … been in an inverse ratio to its size’.80 In terms of longevity at 
least, that work is one of the most successful students' works ever published. By 1936 
there had been twelve editions, and the twelfth edition was reprinted with corrections in 
1946 and with further corrections in 1948. There were local editions in other parts of the 
common law world.81 It had a large influence in the United States of America.82 There 

                                                 
76  See Bills – Public, (1873) vol 2, 355, where it is stated that Bill 274 was not printed. An 

officer of the Parliamentary Archives has advised that no copy exists in its possession. 
Radzinowicz, above n 25, 51 incorrectly suggests that that bill is what he describes as ‘the 
Code of Evidence, 69, 1872, Parl. Papers, Bills (1872) vol 1, p 685’: but the bill so referred 
to was introduced while Stephen was still in India. Intrinsically interesting though it is, it 
does not appear to be traceable to Stephen. C J W Allen, The Law of Evidence in Victorian 
England (1997) 27, says that that bill, a private member's bill read for the first time on 28 
February 1872, was dropped at the second reading and may have triggered Coleridge's 
request to Stephen to draft an evidence code bill.  

77  A Digest of the Law of Evidence (1876) iii. 
78  Above n 76. 
79  Ibid, v. 
80  Ibid, vii. 
81  For example, a New South Wales edition by Henry Giles Shaw, barrister and police 

magistrate (1909) and numerous American editions. 
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are 19th and early 20th century academic textbooks that have survived longer – for 
example, Anson on Contract (dating from 1876) and Salmond on Torts (dating from 
1907). There are also practitioners' works of great age, for example, Chitty on Contracts 
(dating from 1826), Clerk and Lindsell on Torts (dating from 1889) and Dicey on the 
Conflict of Laws (dating from 1896). But there are not many in either category. Few of 
those works changed as little from the form adopted in their first author's lifetime as 
Stephen's Digest. And, taking into account considerations of influence, a glance, for 
example, at the early English editions of Sir Rupert Cross's Evidence will reveal how it 
affected that master of 20th century evidence law. 

The second result of the enterprise which led to A Digest of the Law of Evidence 
was that it helped to whet and increase Stephen's interest in codification. India had 
started that interest. It was revived when in 1874 his publishers asked him to prepare a 
second edition of A General View of the Criminal Law of England. In doing so he read 
Russell on Crimes, almost 3,000 pages long, and, in reaction to that experience, resolved 
to include in the second edition a penal code, a code of criminal procedure and an 
evidence code. His appointment as Professor of Common Law supervened, and made 
the evidence code, and hence the evidence digest, more urgent.83 In the introduction to A 
Digest of the Law of Evidence he said: 

 
I have attempted … to make a digest of the law, which, if it were thought desirable, 
might be used in the preparation of a code, and which will, I hope, be useful, not only 
to professional students, but to everyone who takes an intelligent interest in a part of 
the law of his country bearing directly on every kind of investigation into question of 
fact, as well as on every branch of litigation.84 

 
He followed the evidence digest in 1876 with A Digest of the Criminal Law 

(Crimes and Punishment) in 1877 and A Digest of the Law of Criminal Procedure in 
Indictable Offences in 1883. The latter two works shared with the first the goal of 
supplying a model for a legislative code. They also enjoyed success as useful student 
texts: the criminal digest went into at least seven editions, the last being in 1926.  

Stephen's short career as an academic lawyer thus reinforces one significant strand 
of the activities on which his fame rests – codification. That strand in turn is divisible 
into three parts. 

 
A   The Indian Evidence Act 1872 

  
The first relates to the Indian legislation. It is convenient to consider the influence 

of the Indian Evidence Act, but a similar exercise could be performed at least for the 
Indian Contracts Act 1872 and the Criminal Procedure Code 1872 in which Stephen's 
originality played less of a role. The Indian Evidence Act, only 69 pages long as enacted, 
is a compact, terse and subtle combination by Stephen of parts of English law adopted 
without change, parts of English law modified, parts of earlier Indian legislation adopted 
without change (particularly Act II of 1855 and to a much lesser extent the Code of 
Criminal Procedure 1861), modifications of earlier Indian legislation, to a limited extent 
parts of an Evidence Bill 1868 prepared by the Indian Law Commission in London, and 
numerous original ideas of Stephen's own. It was to be applied to the circumstances of 
India – the home of many races, tribes, castes, privileged and exclusive callings, 
communities and classes, adhering to a wide range of creeds and customs, living in 

                                                                                                                
82  See, for example, the citations in David P Leonard, The New Wigmore: A Treatise on 

Evidence: Evidence of Other Misconduct and Similar Events (2009) § 4.3.1 text at nn 27-33 
and 57-65. 

83  Stephen, above n 1, 376-378. 
84  Above, n 76, vii-viii. 
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varied regions and climates, and speaking innumerable languages. Indian circumstances, 
various as they were, were very different from English circumstances. In particular, in 
India there was, and is, little use of jury trial. Evidence was a field in which 19th century 
English law had been heavily influenced by the use of juries.85 The Indian Evidence Act 
is in part a rationalised and clarified version of English law. Despite English evidence 
law having grown up in a jury environment, the adoption of parts of it by the Act has 
largely survived in the non-jury environment of India. 

The Act was enacted, fifteen years after British rule had nearly been ended through 
force, by the Legislative Council of an imperial government which, while in some ways 
open and sensitive to public opinion, was not democratic, representative or responsible. 
The Act remained in force under the relatively authoritarian governments of the late 
19th century, under governments increasingly liberalised by a movement towards 
democracy and by the introduction of federal government from 1935, and in the 
independent federal democratic republic which has existed since 1947. Yet its creator 
was opposed to democracy anywhere, and opposed to independence for India. He saw 
Imperial rule as the rule of a trustee – but the duration of the trust was, if not perpetual, 
at least indefinite. From time to time after he left India he made public pronouncements 
along these lines, offering, as Sir Penderel Moon said, a ‘sophisticated exposition of the 
views of the man in the street’.86  His opinions on how India should be governed 
politically, as distinct from judicially, may have corresponded with those of the man in 
the street in England, but they began to fall out of favour, both in the English 
establishment and with Indian opinion, almost from the time they were enunciated. 
Modernising trends of a revolutionary kind came to invalidate them – the introduction of 
Western ideas; the rise of the press; an increase in tertiary education; an acceleration of 
Indian participation in administrative and judicial work; the development of a middle 
class which favoured liberal democratic institutions; the unifying influence of the 
telegraph, the road, the canal and the railway; and the growth of capitalism on a scale 
which made India one of the world's largest industrial powers by 1918. Nonetheless the 
Act – the work of so great an imperialist as Stephen – was retained after British rule 
ceased in 1947.  

Some of the drafting has caused disputes. But the Act has never been repealed. 
Although it has been amended it has not been changed substantially. It was examined 
twice with great thoroughness by the Law Commission of India, in 1977 and 2003, but 
no proposal for radical amendment was made then, or at any other time. It was enacted 
only for British India (and thus for places like Aden which were technically part of 
British India). But it also went into force in numerous other parts of India (in some of 
the princely states) before 1947. After independence the Act was extended to, and 
remains in force in, the whole of the Republic of India (save for Jammu and Kashmir). It 
is also in force in Pakistan, Bangladesh, Sri Lanka and Burma. It has heavily influenced 
the laws of Malaysia, Singapore, Brunei, Kenya, Nigeria, Uganda, Zanzibar, parts of the 
West Indies and even parts of Australia – the Christmas and Cocos (Keeling) Islands. T 
O Elias said it ‘is a model of its kind’, and he said of Stephen's A Digest of the Law of 
Evidence, which was partly based on it, that it ‘seems to have become a kind of model 
for nearly all subsequent colonial legislation on the subject’.87 So Stephen's vision of 

                                                 
85  So thought Stephen's predecessor in India, Maine, who described the predicament of judges 

sitting without juries in India, particularly if they were administrators as well, in ‘Mr 
Fitzjames Stephen's Introduction to the Indian Evidence Act’ (1873) 19 Fortnightly Review 
51, 53. See, also his speech of 4 December 1868 to the Legislative Council: Imperial 
Legislative Council (India), Abstract of the Proceedings of the Council of the Governor-
General of India, Assembled for the Purpose of Making Laws and Regulations, 1868 (1869) 
vol VII, 507.  

86  The British Conquest and Dominion of India (1989) 881. 
87  British Colonial Law (1962) 253 n 16. 
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evidence law continues by regulating the litigious affairs of nearly two billion people. 
His immense stature in India is captured by a saying of Mr Gopal Subramanium, 
Solicitor-General for India: ‘We in India think that Stephen wrote Keats's “Ode on a 
Grecian Urn”’.    

 
B   Stephen's Criminal Codes 

 
The second strand in Stephen's codification activities relates to the criminal code 

which derived from his Digest of Criminal Law in the following way. He suggested to 
Lord Cairns (then Lord Chancellor) and Sir John Holker (then Attorney-General) that 
the Digest could be converted into a draft penal code. They authorised him to do this. Sir 
John Holker introduced Stephen's Draft Criminal Code of 1878 into Parliament that 
year. A Commission (Lord Blackburn, Lord Justice Lush, Mr Justice Barry and 
Stephen) was appointed to consider and report on that Draft Criminal Code. That body 
met from November 1878 to May 1879.  

 
We sat daily during nearly the whole of that time, and discussed every line and nearly 
every word of every section. The Draft Code which was appended to the Report 
speaks for itself. It differs slightly from the Draft Code of 1878. The particulars of the 
differences are stated in the Report prefixed to the Draft Code of 1879. … A report 
was presented too late for the Code to be passed in 1879. In 1880 there was a change 
of ministry, but in 1882 the part of the Code which related to Procedure was 
announced in the Queen's Speech as a Government measure. It had, however, to be 
postponed, like many other things, to matters of a more pressing nature.88 

 
Despite this failure at Westminster, Stephen's draft criminal code was taken up in 

various other parts of the world. It had substantial influence on legislation adopted in 
Canada in 1892, New Zealand in 1893, Queensland in 1899,89 Western Australia in 
1902, Tasmania in 1924 and the Northern Territory in 1983. Thus Stephen's criminal 
code, despite rejection in England, has been the primary influence on the criminal law of 
half the North American continent and most of Australasia. Thinly populated though 
these vast territories might be, this was not a trivial achievement.90 

 
C   Changing the Climate of Opinion about Codification 

 
The third impact which Stephen had on codification lay in his influence in 

changing the climate of opinion. Mr Justice Holmes rightly called him ‘the ablest of the 
agitators for codification’.91 It is doubtful whether major English commercial statutes 
like the Bills of Exchange Act 1882, the Partnership Act 1890 or the Sale of Goods Act 

                                                 
88  James Fitzjames Stephen, A History of the Criminal Law of England, (1883) vol 1, vi-vii. See 

also John Hostettler, The Politics of Criminal Law Reform in the Nineteenth Century (1992) 
182-189; Hostettler, above n 4, 175-197 and Darkan v R (2006) 227 CLR 373 at 384-386 
[31]-[36]. 

89  The Queensland legislation was based on Sir Samuel Griffith's Draft of a Code of Criminal 
Law (1897), which set out his draft provisions in the right hand columns and their sources in 
the left hand columns: the ‘Bill of 1880’ is often referred to – that is, the Draft Code of 1879, 
presented to Parliament in that year, but referred to a Select Committee just before the 
Disraeli government fell in 1880. 

90  See Barry Wright, ‘Self-Governing Codifications of English Criminal Law and Empire: The 
Queensland and Canadian Examples’ (2007) 26 University of Queensland Law Journal 39.  

91  Richard A Posner (ed), The Essential Holmes (1996) 222 (speech to Suffolk Bar Association 
Dinner, 5 February 1885). Similarly, Sir Courtenay Ilbert called him ‘the ablest and most 
consistent advocate of English codification’: ‘Indian Codification’ (1889) 5 Law Quarterly 
Review 347, 366.  
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1893, which were widely copied throughout the common law world, and remain in force 
essentially in their original form to this day, would have been enacted but for Stephen's 
work in familiarising English legal opinion with the idea of codes. Sir Frederick Pollock, 
the framer of one of those statutes and the author of a Civil Wrongs Bill for India drafted 
in 1882-1886 which was never adopted,92 said they were ‘distinctly attributable to his 
example’,93 and this was also acknowledged by the framer of others, Sir Mackenzie 
Chalmers.94  

  
 

IX   STEPHEN'S PHILOSOPHY OF THE WORLD 
 
It would be possible to analyse the various fields of activity of Stephen one by one 

to examine the individual merits of his contributions in each. That would involve 
looking closely at the specific contents of his Indian codes, his English codes, his 
writings on substantive criminal law, evidence and procedure, his periodical publications 
on legal topics, and his judgments – criticised as they are by some and highly praised by 
others. But that enterprise, which has never been attempted as a whole, would be too 
vast for the present occasion, and is anyway beyond its boundaries. 

What is to be made of the many paradoxical aspects of Stephen's career?  For it is 
paradoxical that a man who did so badly at Cambridge that he chose to leave 
prematurely because he knew he would never do well enough to be elected a Fellow 
ended up writing two books on criminal law that continue to be read many decades after 
those of his contemporaries have ceased to be. It is paradoxical that a man whose long 
career at the Bar wavered between failure and insecurity wrote three books – his digests 
– that influenced generations of barristers. It is paradoxical that so successful a legislator 
in India departed halfway through his term for a decade of failure in persuading the 
Westminster Parliament to follow suit. It is paradoxical that a man with his unpopular 
views on the government of India devised so many laws for India that are still in force 
today. It is paradoxical that someone who was never elected to any public position 
achieved a great national reputation based only on highly specialised legal studies and 
polemical periodical journalism. What was the key to this strange life?  Underlying it 
there is a unifying theme and a remarkable achievement.  

As noted earlier, by the time of Stephen's death, one important new development 
could be noticed – the rise of a class of competent professional academic law teachers. 
One critic, Richard A Cosgrove, has contended that this narrowed the law. Members of 
the new class did not address the educated public, but ‘sought primarily the approval of 
their learned peers in the academy’.95  Earlier W L Morison had said of Austinian 
scholarship in the late 19th century that it ‘was turning inward upon law and losing the 
vital and continuing cooperation for it which came from the determination to understand 
legal phenomena on the basis of a general philosophy of the world in general and the 
fields of social sciences within it’.96 If that is a sound account of the way the age was 
drifting, Stephen may be said to stand against it. He had a general philosophy of the 
world, at least. He had some acquaintanceship with the social sciences. He had a view of 
the role of law. 

                                                 
92  It is set out in Pollock's The Law of Torts (13th ed, 1929) 618-686. It has the style of 

Macaulay's and Stephen's Indian legislation, with ‘Illustrations’ and the occasional 
‘Explanation’. 

93  Editor's note to Sir Courtenay Ilbert, ‘The Life of Sir James Stephen’ (1895) 11 Law 
Quarterly Review 383, 386.  

94  G H Knoll, ‘Sir James Fitzjames Stephen, Bart’ (1892) 26 American Law Review 489, 493-
494. 

95  Scholars of the Law: English Jurisprudence from Blackstone to Hart (1996) 172.  
96  John Austin (1982) 151. 
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Stephen claimed to have learned at Eton ‘the lesson that to be weak is to be 
wretched, that the state of nature is a state of war, and Vae Victis the great law of 
nature’.97 The penniless criminal barrister on the Midland Circuit would have seen much 
of the seamy side of life.98 It gave him ample experience of the wickedness of the human 
heart.99 He was at odds with Mill's assertion that ‘most of the great positive evils of the 
world are themselves removable, and will, if human affairs continue to improve, be in 
the end reduced within narrow limits’.100 Stephen did not see law as the sole cement in 
human communities. ‘Society is the work of law in some proportion, but in a much 
greater proportion it is the work of very different agents – love of companionship, 
curiosity, a desire of all sorts of advantages which are to be derived from mutual 
assistance founded on good will’.101 But Stephen did see all government as resting on 
the force employed by those who held power. ‘Force is an absolutely essential element 
of all law whatever. Indeed law is nothing but regulated force subjected to particular 
conditions and directed towards particular objects’.102 He thought that ‘Parliamentary 
government is simply a mild and disguised form of compulsion. … The minority gives 
way not because it is convinced that it is wrong, but because it is convinced that it is a 
minority’.103 He went on: 

 
What reason is there to suppose that Charlemagnes or Akbars owe their power to 
enlightenment superior to that of the persons whom they coerce?  They owe it to 
greater force of character and to the possession of power. What they did was to 
suppress anarchy – to substitute the vigorous rule of one Sovereign for the jarring 
pretensions of a crowd of petty rulers. No doubt powerful men are generally 
comparatively enlightened men, as were both Charlemagne and Akbar, for knowledge 
is a high form of power, as light implies intense force. But power in whatever form is 
the essential thing. Anarchy may be mischievous in civilised as well as in uncivilised 
life, and the only way out of it is by coercion. To direct that power aright is, I think, 
the principal object of political argument. The difference between a rough and a 
civilised society is not that force is used in the one case and persuasion in the other, 
but that force is (or ought to be) guided with greater care in the second case than in 
the first. President Lincoln attained his objects by the use of a degree of force which 
would have crushed Charlemagne and his paladins and peers like so many 
eggshells.104 

 
Liberty depended on power: ‘it is only under the protection of a powerful, well-

organised, and intelligent government that any liberty can exist at all’.105 The key to the 
role of the state in civilised government was the right, intelligent and careful use of 
coercion.  

Stephen saw himself as living in an age in which the aristocratic form of 
parliamentary government that had prevailed since the Hanoverian succession was in 
decline, an age in which democratic government was to be feared as a passport to a new 
despotism, and an age in which the traditional sanctions of religion were loosening. 
Towards the end of his life he said, and he had thought this much earlier:  

 

                                                 
97  Quoted by White, above n 24 in White, above n 15, 4. 
98  Ibid, 8. 
99  Ibid, 11. 
100  Utilitarianism in Utilitarianism, Liberty, Representative Government (Everyman ed, 1910, 

repr 1964) 14. 
101  ‘Sovereignty’, Horae Sabbaticae (1892) vol 2, 69. 
102  White, above n 15, 200. 
103  Ibid, 70. 
104  White, above n 15, 70-71. 
105  Quoted by White, above n 24 in White, above n 15, 14. 
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The old maxims of government, the old Liberalism … have been and are being utterly 
given up, and in their place is being erected a tyrannical democracy that will change 
the whole face of society and destroy all that I love or respect in our institutions.106 

 
 
He preferred the efficient authoritarian rule in force in India to the liberal rule at 

home. ‘There you see real government; here you see disorganised anarchy which is 
quickly throwing off the mask’.107 In the age so viewed, he saw it as socially vital to 
enforce the law, especially the criminal law. But the enforcement had to be carried out 
with regularity and rationality, for Stephen detested oppression, tyranny and unfairness.  

To that end he adopted reforming approaches to three subjects central to 
enforcement of the rule of law – criminal law, the law of evidence, and the law of 
criminal procedure. He had a vision of clear laws sternly enforced – but laws which 
were not barbarous, which were internally coherent, which were applied fairly. Thus in 
his preface to A General View of the Criminal Law of England he said of that work: 

 
Its object is to give an account of the general scope, tendency and design of an 
important part of our institutions, of which surely none can have a greater moral 
significance, or be more closely connected with broad principle of morality and 
politics, than those by which men rightfully, deliberately, and in cold blood, kill, 
enslave, and otherwise torment their fellow creatures.108 

 
And in that work he said that the criminal law ‘must be viewed, not merely as a 

trade, but as an art founded on a science, the art of making wise laws, the science of 
understanding and correctly classifying large departments of human conduct’.109 Most of 
that work expounds ideas on the structure of substantive criminal law, criminal 
procedure and the law of evidence in criminal cases. Those ideas were to be repeated by 
him many times thereafter, most notably in ‘An Introduction on the Principles of 
Judicial Evidence’ published as part of a work entitled The Indian Evidence Act (1872), 
in his three digests, and in The History of the Criminal Law of England.  

Unlike many modern commentators who live in well-policed suburbs inhabited by 
people who are, if not non-criminal, at least not habitually violent, Stephen viewed the 
commission of crimes as a great threat to social cohesion and social order. He believed 
that ‘there are in the world many bad men who are the natural enemies of inoffensive 
men, just as beasts of prey are the enemies of all men’. They desired ‘to get what they 
want by force or fraud, with complete indifference to the interests of others, and in ways 
which are inconsistent with the existence of civilised society’.110 It was necessary for 
laws to conform with this social fact, as with others. ‘It cannot be too strongly asserted 
that the end at which laws should aim, and by their retaining which they must be judged, 
is their conformity with the permanent principles of human nature and society; 
principles which are antecedent to and independent of all laws whatever, whatever may 
have been their origin’.111  

                                                 
106  Letter to Lady Grant Duff, 30 April 1886, quoted by John Roach, ‘Liberalism and the 

Victorian Intelligentsia’ (1957) 13 Cambridge Historical Journal 58 at 60. Stephen's view 
was shared by other contemporaries, notably Maine, Robert Lowe (because of his experience 
of democracy in New South Wales in the years 1842-1850), Robert Cecil, future Marquess of 
Salisbury, and even John Stuart Mill himself.  

107  Letter to Lady Grant Duff, 13 July 1882, quoted by Roach, ibid, 64.  
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110  A History of the Criminal Law of England (1883) vol 1 91. 
111  ‘Caesarism and Ultramontanism’ (1874) 23 Contemporary Review 989, 1017.  
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He saw one object of punishment as being the ‘direct prevention of crime’ – by 
‘fear’ (ie deterrence), or by ‘disabling’ offenders (ie gaoling them), or by ‘destroying’ 
offenders (ie capital punishment).112 But there were other objects.  

One related to his belief that crimes stimulate a ‘public desire for vengeance’ upon 
the offenders, that the offenders are hated, that this is a ‘healthy natural sentiment’ and 
that this sentiment diminished the incidence of crime. This was particularly so in relation 
to ‘gross offences which consist of instances of turbulence, force or fraud’, and which 
correspond with serious violations of a common moral code.  

 
Whatever may be the nature or the extent of the differences which exist as to the 
nature of morals, no one in this country regards murder, rape, arson, robbery, theft, or 
the like, with any feeling but detestation. I do not think it admits of any doubt that law 
and morals partly support and greatly intensify each other in this matter. Everything 
which is regarded as enhancing the moral guilt of a particular offence is recognised as 
a reason for increasing the severity of the punishment awarded to it. On the other 
hand, the sentence of the law is to the moral sentiment of the public in relation to any 
offence what a seal is to hot wax. It converts into a permanent final judgment what 
might otherwise be a transient sentiment. The mere general suspicion or knowledge 
that a man has done something dishonest may never be brought to a point, and the 
disapprobation excited by it may in time pass away, but the fact that he has been 
convicted and punished as a thief stamps a mark upon him for life. In short, the 
infliction of punishment by law gives definite expression and a solemn ratification 
and justification to the hatred which is excited by the commission of the offence, and 
which constitutes the moral or popular as distinct from the conscientious sanction of 
that part of morality which is also sanctioned by the criminal law. The criminal law 
thus proceeds upon the principle that it is morally right to hate criminals, and it 
confirms and justifies that sentiment by inflicting upon criminals punishments which 
express it.113 

 
Thus he saw the criminal law as performing the function of reducing crime by 

elevating the degree of moral opprobrium with which the conduct offending both the 
criminal law and the moral code is regarded. Because crime is detested, fewer commit 
crimes than if it were not detested. That is why he said that it was ‘highly desirable that 
criminals should be hated, that the punishments inflicted upon them should be so 
contrived as to give expression to that hatred, and to justify it so far as the public 
provision of means for expressing and gratifying a healthy natural sentiment can justify 
and encourage it’.114 Hatred of criminals and the desire for vengeance against them are 
‘deeply rooted in human nature’. 115  This is not so much a retributivist theory of 
punishment as a denunciatory theory: the offender is not punished to bring retribution, 
but to strengthen society and respect for the rule of law by denouncing the wrong done. 

Another function of the criminal law was to reduce potential disorder stemming 
from an uncontrolled desire for private vengeance. The public detests serious crime. It 
hates criminals who commit serious crimes. Punishments ‘emphatically justify and 
gratify the public desire for vengeance’.116 If it is not gratified by state punishments, it 
will find an outlet in private punishments. Thus the criminal law ‘regulates, sanctions, 
and provides a legitimate satisfaction for the passion of revenge. … The criminal law 

                                                 
112  Above, n 110, vol 1 83. 
113  Ibid, vol 1 80-81. 
114  Above, n 110, vol 1 82. 
115  Ibid, vol 1 82. For criticism, see Sir Rupert Cross, ‘The Making of English Criminal Law (6) 

Sir James Fitzjames Stephen’ [1978] Criminal Law Review 652 at 655. 
116  Above, n 110, vol 1 83. 
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stands to the passion of revenge in much the same relation as marriage to the sexual 
appetite’.117  

While Stephen favoured the steep reduction in the incidence of capital punishment 
which had taken place in the 19th century, he saw some continued role for both the 
death penalty and corporal punishment. 118  But, correspondingly, he also favoured 
narrow limits on the extent to which conduct was criminalised. He thought that much 
immoral conduct should not be made criminal.  

 
No temper of mind, no habit of life, however pernicious, has ever been treated as a 
crime, unless it displayed itself in some definite overt act. … 
 
The reasons for imposing this great leading restriction upon the sphere of criminal law 
are obvious. If it were not so restricted it would be utterly intolerable; all mankind 
would be criminals, and most of their lives would be passed in trying and punishing 
each other for offences which could never be proved.119 

 
Crimes should be limited to: ‘definite overt acts or omissions capable of being 

distinctly proved, which acts or omissions inflict definite evils, either on specific persons 
or on the community at large’.120 Stephen's view that serious crimes were usually serious 
offences against morality had various specific consequences in his thinking, generally of 
a radical kind not acted on, if at all, until many decades had passed after his death. 

He did not favour a universal presumption that there should be no criminal 
responsibility without moral culpability: rather he saw the mental element needed, or not 
needed, in relation to each crime as something to be worked out in detail from crime to 
crime. But he did oppose the ‘felony-murder’ rule, under which a killing in the course of 
felony was murder even though it was the result of an accident or without any intention 
of causing serious physical harm. He began his war against it as early as 1857: ‘A shoots 
at a fowl intending to steal it; one grain of shot hits B, who dies of lockjaw a month 
after; this is murder’.121 He continued in 1863 in A General View of the Criminal Law of 
England.122 He attempted to eliminate the anomaly in his homicide bill, rejected in 1874, 
and his draft criminal codes of 1878 and 1879. He attacked those who criticised the 
homicide bill in his evidence before a Select Committee on the bill.123 

Another specific consequence was that Stephen favoured widening the M'Naghten 
Rules to permit a defence of ‘irresistible impulse’.124 

Yet another specific consequence was his view125 that the criminal law should 
recognise a defence of necessity of the kind rejected in R v Dudley and Stephens.126 
Perhaps inconsistently, he did not, however, favour a defence of duress, although he did 
consider that the lessened moral guilt of an accused person who committed a crime 
under duress should be punished less severely.127 

There were numerous other changes in the law in the 1879 Bill – the abolition of 
the felony-misdemeanour distinction, the abolition of marital coercion, the recognition 

                                                 
117  Above, n 108, 99. See, also ibid, vol 1 82.  
118  Above, n 110, vol 1 91-92. 
119  Ibid, vol 1 78. 
120  Ibid, vol 1 78-79. 
121  ‘The Characteristics of English Criminal Law’, Cambridge Essays (1857) 16. 
122  (1863) 119. 
123  Smith, above n 3, 62.  
124  Above, n 110, vol 2 170-171. 
125  Ibid, vol 2 108-109. 
126  (1884) 14 QBD 273. For a discussion of the changing position in the 1878 and 1879 Bills, 

see Cross, above n 115, 659.  
127  Above, n 110, vol 2 106-107. 
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that words may constitute provocation, and a simplification of the law of theft. Cross 
described these as ‘progressive changes’.128 

Other instances of a side in Stephen which was radical and progressive by the 
standards of his time can be listed. He opposed the conferment on European employers 
in India of greater powers to punish their servants.129 In the West, after decades of 
debate, the admissibility of confessions has come to depend on their being 
videorecorded after the administration of appropriate warnings: in this way it can be 
seen whether inappropriate inducements were employed. Stephen was much more 
radical. The Indian Evidence Act contains a provision reflecting the common law rule 
excluding confessions induced by threats or promises from persons in authority (s 24). 
But it also contains s 25, which forbids the reception in evidence of confessions made to 
police officers entirely. No doubt this cut out a lot of useful evidence, but it also 
precluded a great deal of perjury on both sides. Another radical course adopted by 
Stephen concerned the problems of confessions by one person in the custody of a state 
overheard by another. These are often thought to be suspect. Here the Indian Evidence 
Act provides that no confession made by a person in police custody is admissible unless 
made in writing in the presence of a magistrate (s 26). Stephen frequently lamented the 
wretched position of impecunious accused persons,130  and tried, both in India and 
England, to devise methods of improving their lot.131 In the Indian Evidence Act Stephen 
followed the earlier Indian abolition of the ‘Exchequer rule’: that is, he favoured the rule 
not adopted in criminal cases in England until 1907 that errors in admitting or rejecting 
evidence should not justify an appeal being allowed if ‘independently of the evidence 
objected to and admitted, there was sufficient evidence to justify the decision, or that, if 
the rejected evidence had been received, it ought not to have varied the decision’ (s 167). 
The Indian Evidence Act also contained provisions (ss 32(2) and 34) for admitting 
business records not introduced in the West until many decades had passed.  

Another consequence of Stephen's denunciatory theory of punishment was that 
punishment could not achieve its goals unless it operated rationally. He criticised the 
‘indiscriminate cruelty’ of excessive capital punishment.132 ‘Great and indiscriminate 
severity in the law no doubt defeats itself’.133 He considered that, speaking generally, the 
English system of criminal justice was ‘generous, humane and high minded’ and 
‘favourable to individuals’.134 Although he criticised the substantive law of crime, as 
well as evidence and procedure in criminal cases in many respects, what he identified as 
the virtues of the system he also regarded as ideals to be striven for in its practical 
application. He said: ‘Criminal law is … a system of compulsion on the widest scale. It 
is a collection of threats of injury to life, liberty, and property if people do commit 
crimes’.135 But he saw that compulsion as only tolerable if it were administered fairly, 
rationally and with dignity, both from the point of view of the accused and the point of 
view of witnesses. If the criminal law were administered otherwise, it would rest only on 
force. This he rejected. He saw force as a necessary but not sufficient basis for society. 

                                                 
128  Cross, above n 115, 659. 
129  Ilbert, above n 91, 361. 
130  For example, ‘Suggestions as to the Reform of the Criminal Law’ (1877) 2 Nineteenth 

Century 737, 754; ‘Prisoners as Witnesses’ (1886) 20 Nineteenth Century 453, 465-466.  
131  For example, his Code of Criminal Procedure 1872, s 342 (modelled on s 373 of the Code of 

Criminal Procedure 1861) gave the court power to question the accused and obtain unsworn 
answers not subject to cross-examination after the prosecution case closed, and he 
encouraged the use of less formal unsworn statements when he sat as a judge: above, n 110, 
vol 1 440-441.  

132  Above, n 110, vol 1 92. 
133  Ibid, vol 1 93. 
134  Above n 108, 232-233. 
135  Above, n 110, vol 2 107. 
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‘Force without justice is the old scourge of India, wielded by a stronger hand than of old. 
Justice without force is a weak aspiration after an unattainable end’.136 The force of 
course had to be tempered by law; it could not be merely arbitrary.  

Examples of Stephen's concern for the protection of the accused have already been 
given.137 The Indian Evidence Act affords an example of his concern for the protection 
of witnesses. In A General View of the Criminal Law of England138 he criticised rules 
permitting excessive attacks on the credit of witnesses. He introduced s 148 of the Act, 
which provides that the court has discretion not to compel an answer to a question as to 
credit, and in exercising that discretion was to have regard to the following 
considerations: 

 
(1)  Such questions are proper if they are of such a nature that the truth of the 
imputation conveyed by them would seriously affect the opinion of the Court as to the 
credibility of the witness on the matter to which he testifies; 
 
(2)  Such questions are improper if the imputation which they convey relates to 
matters so remote in time, or of such a character, that the truth of the imputation 
would not affect, or would affect in a slight degree, the opinion of the Court as to the 
credibility of the witness on the matter to which he testifies; 
 
(3)  Such questions are improper if there is a great disproportion between the 
importance of the imputation made against the witness's character and the importance 
of his evidence. 

 
Section 149 then imposed what is usually thought of as an ethical obligation not to 

ask s 148 questions unless there are reasonable grounds for thinking the imputation well-
founded, and s 150 empowered the court to report the offending questioner to the 
appropriate professional disciplinary body. Although it is unorthodox to put provisions 
like ss 149-150 into a statutory code and although an amendment was unsuccessfully 
moved in the Indian Legislative Council on 12 March 1872 to remove s 150, their 
inclusion is salutary. They back up Stephen's imperative of preventing an abuse of the 
power to cross-examine. On 12 March 1872 Stephen informed the Legislative Council: 

 
The Bill as originally drawn provided, in substance, that no person should be asked a 
question which reflected on his character, as to matters irrelevant to the case before 
the Court, without written instructions; that if the Court considered the question 
improper, it might require the production of the instructions; and that the giving of 
such instructions should be an act of defamation. … To ask such questions without 
instruction was to be a contempt of Court in the person asking them, but was not to be 
defamation.  
 
This proposal caused a great deal of criticism, and in particular produced memorials 
from the Bars of the three Presidencies.139 

 
Sections 148-150 represent a retreat from that position, but they do reveal Stephen 

as determined to enhance the dignity and fairness of trials from the point of view of the 
witness.  

Stephen saw it as essential to law that it be clear. Mr Justice Holmes's ‘bad man 
theory’ of the law is well known: the bad man ‘does want to know what the 

                                                 
136  Stephen's letter to The Times, 4 January 1878, quoted by Stokes, above n 30, 300. 
137  See above, nn 129-131. 
138  (1863) 297-298. See also, above n 76, 174-175. 
139  Imperial Legislative Council, above, n 85, 131. 
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Massachusetts or English courts are likely to do in fact’.140 The same idea was put more 
directly by Stephen:  

  
A man may disbelieve in God, heaven and hell; he may care little for mankind, or 
society, or for the nation to which he belongs – let him at least be plainly told what 
are the acts which will stamp him with infamy, hold him up to public execration, and 
bring him to the gallows, the gaol or the lash.141 

 
Clarity and rationality lie at the heart of the Indian Evidence Act, for example, for 

while Stephen thought that the English law of evidence was ‘full of the most vigorous 
sense, and is the result of great sagacity applied to vast and varied experience’, he 
disliked its ‘unsystematic character and absence of arrangement’. 142  A clarity and 
rationality lie at the heart of Stephen's three digests and his other codificatory 
enterprises.  

He also saw the coedes not as freezing development, but as providing starting 
points for future growth in the law. Stephen thought that codes should be revised every 
ten years. He said: 

 
The process of codification consists in summing up, from time to time, the results of 
thoughts and experience. One of its principal merits is that in this way it continually 
supplies, or ought to supply, new points of departure; and this, instead of hampering 
or fettering the progress of the law towards the condition of a science, would 
contribute to it enormously.143 

  
It is true that entry into Stephen's intellectual world can sometimes be initially 

mystifying. An example is his treatment of ‘relevance’ in the Indian Evidence Act. The 
Act calls for three inquiries into relevance. First, s 5 makes evidence admissible if it 
goes to the existence of a fact in issue, which is defined in s 3 as meaning and including: 

 
Any fact from which, either by itself or in connection with other facts, the existence, 
non-existence, nature or extent of any right, liability or disability, asserted or denied 
in any suit or proceeding, necessarily follows. 

 
The Act does not describe this evidence as ‘relevant’, though it is a primary 

category of relevant evidence at common law, and Stephen's language is often relied on. 
Secondly, s 5 makes evidence admissible if it is ‘declared to be relevant’ under ss 6-9, 
11 and 13-16. These are provisions which seek to express in statutory form the 
reasoning processes to be employed in relation to circumstantial evidence (including that 
major category known at common law as ‘similar fact evidence’). Again, this is a type 
of relevance familiar at common law. Stephen claimed that these ‘circumstantial 
evidence’ sections were based on J S Mill's System of Logic (1843). 144  Practical 
comprehension of how they work, however, is assisted by reading the ‘Introduction’ to 
the Act published by Stephen in 1872. In it he explained how all the evidence in five 
murder cases would have been treated under the Act. Thirdly, the Act renders evidence 
admissible if it is ‘declared to be relevant’ by ss 10, 12 or 17-55. These provisions do not 
use the word ‘relevant’ in a common law sense. Rather their function is, for the most 
part, to codify various hearsay exceptions in a streamlined form – though the word 
‘hearsay’ is not used in the Act.  

                                                 
140  ‘The Path of the Law’ (1897) 10 Harvard Law Review 457, 461.  
141  Quoted in Stephen, above n 1, 415. 
142  ‘An Introduction on the Principles of Judicial Evidence’ in the Indian Evidence Act (1872) 7.  
143  Stephen, above n 73, 672. 
144  Above, n 142, 18-51.  
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In 1875, three years after the Act was enacted, a member of the Bombay Civil 
Service published a pamphlet – The Theory of Relevancy for the Purpose of Judicial 
Evidence. Its capable author, G C Whitworth, deserves to be more widely known. He 
criticised the Act in two respects. The first criticism was that the meaning of ‘relevant’ 
differed as between the ‘circumstantial evidence’ sections and the ‘hearsay exceptions’ 
sections. In the circumstantial evidence sections it referred to the natural probative 
tendency of the evidence. In the hearsay exceptions sections it referred to the question of 
whether inherently probative evidence should or should not be excluded for prudential 
reasons – reasons other than its lack of probative tendency. Employing the term 
‘relevant’ in the latter context strained language. Whitworth's second criticism was that 
the theory of relevancy employed in the circumstantial evidence sections was too 
narrow. It rested on the view, stated in the ‘Introduction’, that relevance depended on a 
relationship of cause and effect. Yet one fact can be relevant to another, even though 
neither caused the other: they can be the effects of a single cause, for example. In 1876, 
in his Digest, Stephen generously accepted this latter criticism, and stated the definition 
of ‘relevance’ in Art 9 accordingly.145  

Whitworth's two criticisms were repeated by others over the next 20 years. The 
criticisms are generally thought to be sound. But the aspects criticised do not seem to 
have caused practical trouble in India. The scheme has not been changed. This seems to 
be a result of Stephen's skilful transposition of hearsay exceptions into categories of 
evidence ‘declared to be relevant’. 

 
 

X   CONCLUSION 
 
Understanding Stephen from this distance is not easy. Between us and him there lie 

various mountain ranges. Some of these ranges are made of friable soil, already being 
eroded. Others are shrouded in thick mists. But some aspects of the view can be 
glimpsed.  

There is unquestionably a certain untidiness in Stephen's work. This was to be 
expected of a man who rushed vigorously into every task his life confronted him with. 
Sir Courtenay Ilbert called Stephen ‘a Cyclopean builder. He hurled together huge 
blocks of rough hewn law’.146 The blocks were not always properly polished. But much 
may be forgiven in the codes of a man who expected others to return to the task in ten 
years.  

F W Maitland advanced the following criticism of Bentham as a codifier: 
 

Profoundly convinced of the fungibility and pliability of mankind, he was but too 
ready to draw a code for England or Spain or Russia at the shortest notice; and 
scornful as he was of the past and its historic deposit, a code drawn by Bentham 
would have been a sorry failure.147 

 
That criticism cannot be made of Stephen. His precept – that laws must conform 

with the permanent principles of human nature and society – was one he illustrated by 
example.  

Stephen lived in an age of aristocratic decline – an aristocratic form of 
parliamentary government was rapidly on the way out, and aristocracy of intellect was 
less rapidly, but equally surely, doomed. Yet careers were open to talent in a way not 

                                                 
145  Above, n 76, 135-137. A more generalised definition was inserted into Art 1 in 1877. 
146  ‘Sir James Stephen as a Legislator’ (1894) 10 Law Quarterly Review 222, 224. 
147  F W Maitland, ‘English Law (History)’, in Encyclopaedia Britannica (11th ed, 1910) vol 9, 

600, 606, quoted by J G H Hudson, F W Maitland and the Englishness of English Law (2007) 
29. 
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possible now. Someone with talent and personality traits that were larger than life could 
enjoy a career not open in an age which is, if not more mediocre in every respect, at least 
more specialised, more cautious, and more prone to Grundyism. People speak of 
‘Victorian prudery’, and it may be true that in modern times things are said and even 
printed in public which would have been regarded as a little excessive at the late stages 
of a New Year's Eve celebration in a Victorian Sergeants' Mess. But speech was 
nonetheless more free in many respects then. No newspaper, and hardly any periodical, 
would nowadays dare to publish Stephen's political opinions. Stephen – barrister, 
legislator, codifier, judge, publicist, legal writer, historian, forceful witness before 
commissions of inquiry – moved from role to role with complete freedom despite his 
very considerable level of under-qualification, and the hurt feelings and bruised 
reputations he left in his wake. Now degree after degree is required for any academic 
career – the bachelor's degree, the master's, the doctorate, two or three spells of post-
doctoral studies and at last, in early middle age, perhaps a real job. Thereafter the 
academic ladder must be slowly climbed, step after painful step. Now, similarly, the 
professional ladder calls for routine over-qualification. Judicial ladders, too, must be 
crept up, inch by inch. 

But perhaps this characterises Stephen's career wrongly. While in one sense it 
consisted of movement from one field or activity to another, its essential quality was 
that, while operating in any one field, he generated achievements not only in that field, 
but simultaneously or soon afterwards in others. The journalist developed ideas that bore 
fruit in the legislator, the codifier, the law teacher, the historian, the evidence theorist, 
the criminal theorist, the agitator for reform and the judge. Out of his theories came laws 
for billions of people in several continents. In an age when an old order seemed to be 
dying and its virtues seemed likely not to be secured by the new, the underlying unity in 
all Stephen's activities lay in attempts to secure these virtues by developing protections 
for the rule of law. 
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