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Those of us who count ourselves amongst the card-carrying members of the 
international electoral law fraternity/sorority tend to think of what it is that we do along 
these lines. We describe and critically analyse the various enactments, court cases, 
administrative rulings, conventional practices and participant behaviours that ‘establish 
a set of ground rules for the operation of the democratic process, which will identify 
the government officials authorized to make the regular laws for society’.1 We do so 
against a background assumption that those various enactments, cases, administrative 
rulings, conventional practices and participant behaviours exist for a reason: … the 
purpose of election law is ‘to obtain an honest expression of the will or desire of the 
voter’.2 How election law best can manage that, or whether it can manage it at all, is 
something we debate at length: 

 

Assuming that the purpose of election law is to provide for responsible choice, 
including, at a minimum, reasonable consideration of alternatives, and for an accurate 
reflection of the public decision, can that best be done by rules and regulations which 
narrowly circumscribe the process, by example, or by encouraging personal 
involvement? What role can law properly play?3 

 

And sometimes we even wax philosophical about what it is that elections (and 
thus the electoral laws that establish the ground rules for the democratic process) are 
all about: ‘the legal rules that create and order the electoral process must operate in a 
way that legitimates granting the winner public decision-making power. They must 
structure the election process in such a way that it provides good reasons for all 
participants – losers as well as winners – to accept and abide by the outcome.’4 

Graeme Orr has now written a book – Ritual and Rhythm in Electoral Systems: A 
Comparative Legal Account5 – that tells us card-carrying members of the international 
electoral law fraternity/sorority that, while what we are doing is not necessarily wrong, 
it misses a large part of what elections actually are. By limiting ourselves to just 
patting the trunk of an elephant, we have mistakenly described an extremely large 

                                                           
1  Edward B. Foley, ‘An Introduction’ (2007) 68 Ohio State Law Journal 733, 734. 
2  State ex rel. Carpenter v. Barber, 198 So. 49 (Fla. 1940); cited in Mitchell W. Berger, and 

Candice D. Tobin, ‘Election 2000: The Law of Tied Presidential Elections’ (2001-2002) 26 
Nova Law Review 660. 

3  Stephen E Gottlieb, ‘Election Law and Election Reform: Strategy for the Long Run’ (1976) 
79 West Virginia Law Review 237, 238. 

4  Andrew Geddis, Electoral Law in New Zealand: Practice and Policy (LexisNexis NZ, 2nd 
ed, 2013) 14. 

5  Graeme Orr, Ritual and Rhythm in Electoral Systems: A Comparative Legal Account 
(Ashgate, 2015). 
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quadruped mammal as being a snake. We have fallen into this error because the 
prevailing ‘instrumentalist’ approach,6 to adopt Orr’s terminology, fails to recognise 
that ‘elections should be understood as rituals conducted with their own inbuilt 
rhythms’.7 That is to say, the social meaning of the electoral process lies not (only) in 
it being a ‘fair’, ‘equal’, ‘free’, ‘legitimate’ or other purposive way of choosing 
political leaders from amongst all the various supplicants for the public’s favour. 
Rather, to fully understand what elections are and the role that law plays within them, 
we must consider the experience of participating in a set of recurrent, ritualised 
proceedings that ‘simultaneously represent, and play out, certain values and social 
meanings’.8 These values and meanings then spread across the constitutive (i.e. by 
marking us as actively participating members of a wider community), the symbolic 
(i.e. each voter undergoing the same process as all others) and the practical (in the 
sense of establishing a set of formal collective practices that participants engage in). 
The great bulk of Orr’s book is spent examining how the law has worked to shape and 
form these electoral rhythms and rituals across a wide range of topics: from 
establishing a set timetable of electoral events (which in turn imprint themselves on our 
societal histories when we think of ‘eras’ of government); to prescribing how those 
participating in the electoral event must experience it; through to bringing the drama to 
a close in public pronouncements and spectacles. 

I think, for the most part, Orr is right on the money with his basic argument and 
analysis. We card-carrying members of the international electoral law 
fraternity/sorority know that there are big holes in the story that we tell about what 
elections are all about. To take the most basic example, as Orr himself notes9 the 
instrumentalist account struggles to explain why on earth it is that people even bother 
showing up to vote. If an election were meant simply to tally up preferences in order to 
allocate public power, only an idiot would bother to take the time and effort to 
participate. The chances of your vote making any difference whatsoever to the 
outcome is so miniscule that it cannot possibly, on a straight cost-benefit analysis, 
warrant a trip down to the polling station and the associated time involved in getting 
and filling out a ballot paper. Therefore, stripped of the ritual meaning that we attach to 
it, the very act of voting – the thing that lies at the heart of elections as decision-
making processes – does not make any sense. And then there are numerous other 
examples, many of which Orr also unpeels for us. Take New Zealand’s complete 
prohibition on any form of polling day campaigning, punishable by a fine of up to 
$20,000.10 What instrumental reason can we give for such a wide-ranging ban on (for 
instance) even wearing a Green Party T-Shirt on the street, especially as the Electoral 
Act 1993, s 218 already prohibits the use of ‘undue influence’ to sway a voter’s 
intentions? Without understanding how this ban creates a particular polling day ritual – 
how it is ‘an attempt to encourage a calm repose in any electors who remain undecided 
on some questions and to erect an aesthetic of quietude’11 – we cannot really know 
what is really going on with the law. 

As such, Orr’s work is to be generally commended and recommended. Which is 
not to say that it entirely drives the instrumentalist approach to electoral law from the 
field, its banners in tatters as it stumbles away in defeat. In some ways, the book reads 
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as an elegy to something that is passing away from us. Part of this may have to do with 
how it is written. In keeping with its message about the importance of rhythms in 
social life, Orr’s language is truly beautiful, almost liturgical in cadence. His work 
certainly contains none of the dry legalese one often associates with academic 
monographs. However, in an era where the Dead Kennedys’ scathing commentary on 
consumerist society – ’Give me convenience or give me death!’12 – has come to sound 
more like an imperative demand than a critique, much of what Orr values in terms of 
electoral ritual looks to be going the same way as the friendly neighbourhood fruit 
monger. For example, Orr cautions against the spread of ‘convenience voting’, arguing 
that measures such as postal voting, early voting and electronic voting undermine the 
ritual nature of ‘[v]oting from the peaceable communal grounds of a schoolyard … a 
practice as rich as any yet devised’.13 But at the 2014 New Zealand General Election, 
some 30% of those who cast ballots took advantage of the fact that they may advance 
vote up to 17 days before ‘polling day’; more than double the number that did so at the 
previous election. The New Zealand Government also has just released its 
requirements for a trial of electronic voting at the local government level.14 The 
convenience-voting genie is thus well and truly out of the bottle here, as it is elsewhere 
throughout Western liberal democracies, and no amount of warning about the value of 
voting-in-person on one common day is going to reverse the trend. That trend will, as 
Orr notes, ‘transform [the voting ritual] practically and profoundly, and with it the way 
it is experienced and the social meaning it frames’.15 Orr disapproves of this change,16 
but it is tempting to say that while the past was his, the future is instrumental. 

Furthermore, there is perhaps a reason why we card-carrying members of the 
international electoral law fraternity/sorority see value in taking an instrumentalist 
approach to analysing issues of electoral reform. Take the issue of presenting 
identification at the polling place in order to receive a ballot paper. Orr notes that laws 
requiring some form of voter ID may have good (my term) ritual consequences: ‘it 
may symbolically add to the understanding of the ballot as a valuable public right and 
not merely another instance of form filling’.17 Equally, such voter ID laws may 
underpin bad (my term) rituals if they ‘turn[] the franchise, a freedom designed to 
place citizens at least momentarily above government, on its head, by signifying 
government control and mistrust of citizens’.18 But to my perhaps overly instrumental 
mind, such a ritual-focused analysis seems somewhat secondary to questions such as 
what is the evidence that fraudulent votes are being cast, such that voter ID is 
considered necessary? What will be the effects on particular voter groups of requiring 
ID at the polling places? Which parties (or candidates) do those most affected voter 
groups tend to support, and hence what is the likely impact on election outcomes of 
adopting the new law? Or, to put it another way, if a politician from a right-leaning 
political party suddenly were to announce the need to introduce voter ID laws into 
New Zealand (which presently has none) in order to ‘symbolically add to the 
understanding of the ballot as a valuable public right’, I do not think it unduly cynical 
to note that the effect of that move would be to lead to less votes being cast for parties 
on the left-side of the political spectrum and so question the motivation behind the 
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proposal. 

Now, I hasten to note that this does not mean that the ritual created by presenting 
ID at the voting place is irrelevant or of no interest at all. Orr’s work is not an either/or 
proposition. So while he chides us card-carrying members of the international electoral 
law fraternity/sorority for ignoring the forms of electoral ritual that give meaning to the 
social practice, he is not saying that this is all that we ought to be focusing upon. And 
he is right to note that in many areas, not looking to the ritual meaning of electoral 
practices means we have an at-best partial understanding of the subject we are 
examining. But by the same token, elections are processes that distribute public power 
according to their outcomes, and as such are ripe for gaming by those who seek to 
capture that power for themselves. So, while we ought not to forget that elections are 
important occasions of social ritual that are replete with meaning, and Orr is quite right 
to remind us of this fact, we also ought not to see them only as being this. 

 

Professor Andrew Geddis, 
Faculty of Law, 
University of Otago. 

 


	UQLJ_Vol34_No1_IntroPages
	THE UNIVERSITY OF QUEENSLAND
	LAW
	JOURNAL
	Journal Editor
	James Allan
	Editorial Assistant
	Nadine Davidson-Wall
	Information for Contributors
	The Business Editor
	University of Queensland Law Journal Committee
	Professor James Allan
	Subscription Rates
	Australia
	ISSN 0083–4041
	Editorial Board
	Professor Andrew Burrows, University of Oxford
	Professor Ian Dennis, University College London
	Professor Eilis Ferran, University of Cambridge
	The Hon Paul Finn, formerly a Judge of the Federal Court of Australia
	Professor John Finnis, University of Oxford
	Professor Denis Galligan, University of Oxford
	Professor Jeffrey Goldsworthy, Monash University
	The Hon Dyson Heydon, formerly a Justice of the High Court of Australia
	Professor David Ibbetson, University of Cambridge
	Professor Vaughan Lowe, University of Oxford
	Professor John Phillips, King’s College London
	Professor Charles Rickett, Auckland University of Technology
	Professor Jane Stapleton, Australian National University
	Professor Sarah Worthington, University of Cambridge
	Contents

	1_Morris and Campbell - ED 5 A
	2_Williams - ED 3
	3_Ananian-Welsh - ED 4
	Kuczborski v Queensland and the Scope of the Kable Doctrine
	I   Introduction
	II   A Recent History of Bikies in the High Court
	III   The Impugned Laws
	A    Category One: Sentencing and Bail Provisions
	B   Category Two: New Offence Provisions
	IV   Kuczborksi’s Challenge
	A   The Category One Provisions: A Question of Standing
	B   The Category Two Provisions
	V   The New Offence Provisions and Kable
	A   Approaching the Kable Doctrine
	B   A Usual Exercise of Judicial Powers
	C   The Breadth and Severity of the Provisions
	D   Justice Hayne’s Dissenting Opinion
	VI   Kuczborski and the Scope of Kable
	A   Institutional Integrity, Severity, and Disproportionality
	B   Institutional Integrity and Fair Judicial Process
	C   Interpreting Executive Power
	D   Arguing a Kable Case: Verbal Formulae and the Essential Notion
	VII   Conclusion

	4_Colvin - ED 5
	Plea Bargaining and Miscarriage of Justice: A Case Study of The Prosecution of Gabe Watson, the so-called ‘Honeymoon Killer’
	II   The Watson Case
	A   What Motivated the Plea Agreement?
	B   Plea Bargaining’s ‘Innocence Problem’

	C   The Legal Basis for the Watson Manslaughter Plea
	D   Do Scuba Buddies ‘Undertake’ to Rescue?
	E   Was the Standard of Gross Negligence Met?

	III   The Case for Murder
	A   Extrajudicial Statements
	B   The Legal Basis for the Watson Murder Case
	C   The Circumstantial Case
	D   The Re-enactment
	E   The Computer Evidence of Gabe’s Ascent Rate
	F   Gabe’s Computer Battery Problem
	G   The Observations of Dr Stanley Stutz
	H   The Opinion Evidence of Kenneth Snyder and Douglas Milsap


	IV   Factual Innocence? The Implausibility of the Murder Theory
	V   Conclusion

	5_Siliquini-Cinelli - ED 5
	6_Do - ED 4
	7_Stephens - ED 5
	8_Geddis - ED 2 A
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page
	Blank Page



