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Part 1 of this paper was published in Volume
20 Part 3 of the ALL Journal. Parc 1 oudined
the scope, methodology and technologies of the
project. Pare 2 gives details of each of the compo-
nents in the Australasian Colonial Legal History
Library project and how they are being builr.

Abstract

Australasia has a rich and complex legal history
since the first European settlement, and our
knowledge of legal pracrice and precedent in the
colonies of Australasia is siill developing. The
Australasian Colonial Legal History Library project
is an ARC-funded project being carried out by the
Ausrralasian Legal Information Institure (AuscLII)
<http:/www.ausdii.edu.au> since Januvary 2012
with input from 18 legal historians from Univer-
sities across Australia. Cooperation with other
parties who have already built invaluable and
pioneering online resources for Australasian
colonial law is an essential part of the project.

AustLII is a free access online service which has
operated since 1995 as a joint facility provided
by UNSW and UTS Law Faculties, and now

provides over 500 databases, with usage of over
700,000 page accesses per day. The Colonial Legal
History Library project is therefore being buile
within a large and mature research infrastrucrure,
and this presents challenges as well as advantages.
In particular, many of the AustLII databases cover
the whole period from the formarion of a colony
to the present, so the databases for this Library
have to be ‘virtual’ databases extracted from this

larger corpus.

The paper explains the construction, content and
features of the first version of the Library, which
as of July 2012 contains 12 databases including
one case law database from each of the seven
colonies (including New Zealand}, some of which
are ‘recovered’ cases from newspaper reports, the
complete annual legislation co 1900 from three of
the colonies, plus legal scholarship concerning the
colonial era, These darabases provide over 20,000
documents so far, and the Victorian Govern-
ment Gazette 1851-1900 anocher 200,000. The
Library also includes the LawCite citator, which
allows the subsequent citation history of any
colonial case to be tracked, including if cited by
courts ourside Australasia.

The medium term aim of this parc of the ARC
project {which extends to 1950 in its full scope} is
to include all legislarion, reported cases, and cases
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which can be ‘recovered’, from the inception of
each colony to 1900. Scholarship (old and new)
and key source materials are also being added, as
budgets permit. We hope that the Library will be
a leader in the creation of legal history resources
from the colonial era.

Major building blocks: Colonial Acts

This is likely to be the first major component of
the Library to be completed. The current stare
of progress is shown in the following rable. All
colonial Acts from five of the seven jurisdictions
will soon be available.

State of
Jurisdiction | Period processing
NSW 1824-1900 | On AustLII
VIC 1851-1900 | On AuscLIl
NZ 1841-1900 | On AuscLU
QLD 1824-1900 | Currently
sourcing
SA 1837-1900 | Currently
sourcing
TAS 1826-1900 | AustLII
digidising
WA 1832-1900 | Held, AustLII
processing

Table of Colonial Annual Acts

Digitisation of the statutes of NSW, Victoria and
New Zealand which are on Austlll have been done
by their respective legislation offices, followed by
OCR processing and formacting by AnstLIL The
digitised WA statutes, provided by the WA State
Law Publisher, are currently being processed
in the same way. AustLII is currently scanning

Tasmanian statutes. Negotiations to obtain previ-
ously digitised South Australian and Queensland
statutes are in train.

The advantages of having these virtual legislation

databases in one searchable location include:

» they allow cross-jurisdictional comparartive
searches over all colonial jurisdictions, with
databases presented in a consistent format;

+ the availability of all legislation from a juris-
diction, and the capacity to search every
word of every Act, makes it possible to make
assertions based on comprehensive legislation
research; and

* use of che ‘Note up’ button located at the head
of each weby page for an Act enables cases and
scholarship referring to the Act to be retrieved

without the need ro learn any search skills.

Major building blocks: Cases, reported
and recovered

This is the most complex part of the project,
involving the digitisation of nineteenth century
series of law reports, where they exist, and the
‘recovery’ [rom newspaper reports of cases in the
periods before law report series existed in various
colonies. In three jurisdictions, pioneering work
on recovery of cases has already been done, and
these collections are being incorporared into the
Libraty. The following rable gives a snapshop of

the elements of the whole project for each colony.
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Jurisdiction | Report/Source Period State of processing
NSW Kercher Online Report Series [Court 1788-1862 | Held, being
of Criminal Judicature, Court of Civil processed
Jurisdiction, Supreme Courr of NSW] —
including districts of Port Phillip and
Moreton Bay
NSW A selection of Supreme Court cases in New 1825-1862' | Being digitised
South Wales from 1825 to 1862 (Legge
Reports)
NSW Reports of cases argued and determined in 1862-1876% | Currently sourcing
the Supreme Court of New South Wales
(Supreme Court Reports)
NSW The New South Wales law reports 1880-1900 | Currently sourcing
VIC Victorian Law Reports 1874-1900 | On AustLII
QLD Reports of Cases Argued and Determined in | 1860-1881 | Currently sourcing
the Supreme Courrt of Queensland
QLD Beor's Queensland Law Reports, Cases in 1871-1878 1 Currently sourcing
Equity, Common Law, Admiralty, Insolvency
and Criminal Law
QLD Queensland Law Journal Reports 1881-1900 | Currently sourcing
TAS Kercher and Petrow Online Report Series 1824-1843 | Held, being
processed
TAS Gap in major veporting series 1844-1896 | Building from
Trove
TAS Reports of Cases Determined in the Supreme 1897-1900 | Being digitised
Court of Tasmania
SA Gap in major reporting series 1836-1864 | Building from
Trove

AustLI] is also interested in publishing the 8 volumes of reporrs from Port Phillip and NSW commonly referred

to as the a'Beckett series: a'Beckete’s Reserved Judgments (1847-1853, 6 vols); Reserved and Equity Judgments of the
Supreme Court of New South Wales (1845, 1 vol); Williams® Report of Practice Cases {1846, 1 vol}.

? The interim gap berween 1876-1880 might be filled by: Cases Argued and Determined in the Supreme Court of
New South Wales in its Common Law Jurisdiction in the year 1877 (Knox Reports’).
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Jurisdiction | Report/Source Period State of processing
SA Pelham’s Reports — Reports of Cases in the 1865-1866 | Being digitised
Supreme Court of South Australia and Vice
Admiralty Courr
SA South Australian Law Reports 1867-1900 | Currently sourcing
WA Gap in major reporting series 1833-1898 | Building from
Trove
WA Western Australian Law Repors 1899-1900 | Currently sourcing
NZ Lost Cases Project 1841-1869 | Held, being
processed
NZ New Zealand Law Reports 1883-1906 | Currently sourcing

There are several colonies where there are consid-
erable gaps in colonial law reporting. One of the
projece’s main aims is to build case collections
from colonial periods where no formal report
series have been published. There are two primary
sources; (i} existing ‘recovered cases’ collections;
and (ii) new law report collections to be built for
this project from unreported perieds, using news-
papers digitised as part of the National Library’s
Australian  Newspapers  Digitisation  Program
{Trove newspaper collection).? Before discuss-
ing these aspects, we will first ook at digitising

reported case series.

Digitising reported cases

AustLIl has already digitised the Victorian Law
Reports from 1874 10 1900 and they are in the
Library. A large amount of material is awaiting
processing by AustLII seaff, including the Legge
Reports, a selection of Supreme Courr cases in
NSW from 1825 to 1862; the Supreme Court of

Tasmania cases for 1897 to 1900; and Pelham’s
Reports — Reports of Cases in the Supreme
Courr of South Australia and Vice Admiraley
Court, from 1865 wo 1866. This work involves
destructive scanning, OCR processing, extracrion
of metadata, and then database creation. Such
digicisation from scratch is very time consuming,
and a single law report series may take one person
months,

Several Supreme Court libraries, and various
other members of the Australian Law Librar-
ians Association (ALLA), have been exceedingly
helpful in assisting AustLIl’s acquisition of law
report series for destructive digitisadon, We are
currently awaiting finalisation of an agreement to
supply AustLII with a set of the Western Austral-
ian Law Reports from 1899 to 1900, for such
digitisation.

AustLI] wishes to source sets of the following

reports for digicisation (destructive if possible):

3

<htp:/frove.nla.gov.au/newspapers,

Narional Library of Australia, Australian Newspapers Digitisation Program (Trove newspaper collection):
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+ The New South Wales Law Reports 1880-
1900;

* The Reports of Cases Argned and Determined
in the Supreme Court of Queensland 1860-
1881;

« Beor’s Queensland Law Reports, Cases in
Equity, Common Law, Admiralty, Insolvency
and Criminal Law 1871-1878;

e The Queensland Law Journal Reports, 1881-
1900;

* The South Australian Law Reports for 1867-
1900, and

« The New Zealand Law Reports from 1883-
1900.

All contributions to the project are welcome.,

Recovering case law before case reports
(i) Migration of existing collections

Projects concerning four Australasian colonies
have pioneered the recovery of law reports from
newspaper and archival material, and have agreed
to have their collections integrated into the
Colonial Law Library.

Bruce Kercher's online report series from New
South Wales, The Macquarie Case Law project,*
has been integrated into the Library. This pioncer-
ing online colonial law report series, consisting of
detailed commentary and records from Australia’s
first newspapers® and archives,® was one of the
first of its kind in the wotld to bridge gaps in law

reporting through online publication. The online
project now has cases reported from 1788 to
1899. The project, supported at an earlier period
by an ARC Large Granr, has been at the heart
of Kercher’s research activities for more than a
decade. The overall aim is to recover the forgot-
ten case law of the Australian colonies, and place
it in the context of its social and economic period
and as part of the Brirish legal empire after the
American revolution. The online cases are both a
database of primary source marerial and a research
publication. They have contributed to numerous
books and articles published by other researchers.
Through them, we have come to understand the
reception of law in a British colony of the late
eighteenth and early nineteench centuries in a level
of detail unavailable anywhere else in the world.

In relation to Queensland, the editors of the
online Kercher Reports have also published a small
collection of cases from Moreton Bay before sepa-
ration from New South Wales. The Moreton Bay
Courier was a key source of law reporting before
and after separation. These have also been incor-
porated into the Library.

The Hobart Town Gazette, first published in
1816, was an important source for law reporting
in Tasmania. Many of the cases published online
by Bruce Kercher and Stefan Petrow, Decisions of
the Nincteenth Century Tasmanian Superior Courts
{currently 1824-1843)7 refer to the Guzerre as

<http:/fwarw. law.mq.edu.au/research/colonial_case_law/nswisite/scnsw_homelfs,

3 Including the Sydiey Gazette, The Sydney Herald and The Austrafian,

Moast records for the archive collecrion have been recovered from Stare Records NSW. They are also published

in 2 volumes of Law Reports: Bruce Kercher and 'I'im Castle, Dowling’s Select Cases 1828 to 1844: Decitions of
the Supreme Court of New South Wales (Francis Forbes Society, 2005) and Bruce Kercher and Brent Sakter, 7he
Kercher Repores: decisions of the New South Wales superior coures, 1788 to 1827 {Francis Forbes Society, 2011) Is
soon to be followed by two more volumes {1828-1862) {(Bruce Kercher, Brenr Salter and Lisa Ford).

?

<heep:/ fwwnw.law.mg.edu.au/research/colonial_case_law/tas/site/sctas_home/>.
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a primary source.! The Kercher/Perrow online

daabase will also migrate to che Library.

The New Zealand Lost Cases Project,” under the
general directorship of investigator Shaunnagh
Dorsert, will also be included in the Library. This
project aims to “list all cases heard in the Supreme
Court or Court of Appeal berween 1841-1883",10
although it goes much further than listing cases.
The project team has, to date, complered the
period 1841-1869. The project editors identify
the following types of cases listed in the database:"
Supreme Court Criminal, Civil and Public Cases,
1842-1869 (plus some cases from the 1870s and
1880s); Supreme Court Divorce and Lunacy
Cases; Court of Appeal cases, 1863-1869; Appeals
from the Resident Magistrate’s Court, District
Court and Warden’s Court, 1858-1869; and Vice
Admiralty Court cases, 1842-1869.” Bankruptcy,
chambers applications and probate cases have
been excluded from the dacabase,'?

One of the most valuable aspects of the Lost
Cuses Praject is the source darabase consisting of
over 1700 records “ranging from judge’s note-
books, court documents, official correspondence
to personal manuscripts. Many notebooks and

minute books contain derailed case indexing and
some correspondence has been transcribed.”?
The project team has digitised copies of judge’s
notebooks from the 1840s to the 1880s.

Recovering case law before case reports
(if) Building collections from Trove

The National Library’s Trove system organises
each newspaper edition inte ‘articles’ and each
article can be downloaded into a pdf format.
A sub-group of the project’s investigators is
involved in identifying and downloading legally
ot historically significant cases.” These pdf
arricles are text searchable where the quality of
the newspaper image is clear enough to be recog-
nised. In order to give some gnidance on the
content of the case a brief phrase or catchword has
been included with each indexed case record.'
Where the text in the newspaper article is high
quality, text within documents will be search-
able. To start with, we have taken a ‘breadth
first’ approach, aiming ro include as many cases
as possible, with the minimum [unctionality of
browsing and (usuaily) searching. We intend that
later versions of the database will add derailed
catchwords as cross-references are made to the
archival record of the case, The text in the earliest

* A consolidated index was published in 1847 for the period 1833-1843.

(discussed in furcher detail later in the document)”.

<heep:/fwww.victoria.ac.nzflaw/nzlostcases/defanlc.aspis.
<htep/Awww.victorivacane/law/nzlosteases/methodology.aspx>.
<htep:/iwwow.victoria.ac.nzflaw/nzlosteases/methodology.aspxs.

The editors’ commene: “This decision was based on rhe challenges posed by the existing archival marerial

See Lost Cases site: <hrip://www.victoria.ac.nz/law/nzlostcases/Sources.aspx>.

¥ Prof Bruce Kercher (Macquarie University); A/Prof Shaunnagh Dorsere (University of Technology, Sydney);
Dr Lisa Ford, Dr Catherine Bond (The University of New South Wales); Prof Amanda Nettelbeck, Prof John
Williams, A/Prof Robert Foster, Em/Prof Wilfrid Prest {The University of Adelaide); A/Prof Peter McDermott
(The University of Queensland); Prof Mark Finnane (Griffith University); Prof Mark Lunney, Ms judith Jones
(The Australian Nadional University); A/Prof Stefan Petrow (University of Tasmania).

¥ AustLll is currently in the pracess of adding these brief catchwords to reported cases from the South Australian

and Western Australian Trove collecrions.
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papers is, in many instances, difficult to read in
the early version of the databases buile so far. We
have included all records where we have at least
been able to determine the names of the parties
and the issue in the case. By the mid 1840s the
newspaper images are consistently clearer. Case
records are often reporied over multiple days and
multiple instances. We have assigned a unique
AustLII citation to each instance of a case record.
Extraction from Trove is commencing with work

from three colonies,

The only formal law reporting from nineteenth
century Tasmania, apart from the Kercher/
Pecrow online project {1824-1843) is the two
volume series edited by Nichols and Stops
published in 1906-1907: Reports of cases deter-
mined in the Supreme Court of Tasmania (covering
the period 1897-1904).¢ There is a fifcy year gap
in reporting between the Kercher/Petrow project
and the publication of the Nichols and Stops
Reports, 1897. The Colonial Legal History Library
aims to All this gap with the development of an
online collection of Tasmanian Supreme Court
records. These records will be recovered from the
newspapers published on Trove and a collection
of newspaper extracts housed at the Supreme
Court of Tasmania. Newspapers were the most
important source of case law in nineteenth century
Tasmania. Leslic Hore edited a Digest of Cases
Decided in Tasmania 1856-1896 (1897);'7 a guide

to reports of decisions in Tasmanian newspapers,
with a focus on the Hobarton Mercury,"? from
the second half of the nineteenth century.’® The
Mercury’s reports were supplemented by reports
in other newspapers including” Hobart Town
Courier (1827-1859)}, Cornwall Chronicle (1835-
1880), Launceston Examiner (1842-), Tribune
(1872-1879) (Hobarr) and Daily Telegraph
(1881-1928).

The South Australia unreported collection will
also be recovered from the Trove collection.
This is the firsc stage in what will hopefully be
the development of a comprehensive database of
colonial South Australian case law — including
archival records, annotations, more comprehen-
sive headnotes and transcriptions of original
documents -~ from the period before the
commencement of formal law reporting {1836-
1865). In the earliest period of colonisation in
South Australia, the South Australia Gazette and
Colonial Register (1836-1839) was the primary
source of legal information. The South Austral-
ian Register, published from 1839 to 1931, was
considered an accepted source for law reporting
in South Australia up until the commencement
of formal law reporcing in 1865, The first stage
of the development of this database focuses on
case records from these two newspapers. So far we
have published approximately 2000 records from
1837-1851. As this is the preliminary stage of the

1 Herbert Nicholls and W.)."T. Stops (eds), Repares of cases determined in the Supreme Court of Tasmania (Charles F.
Maxwell, 1906-1940, val 1-2, 1897-1904). The Australian Law Times reported some decisions of the Tasmanian

Supreme Courr from 1879 to the early 1890s.

7 1.R.S. Hore, Digest of cases decided in Tasmania, 1856-1896 (Facsimile. Originally published: Hobarr: Southern

Law Society of Tasmania, 1897).

"This was also the mast authorirative source of parliamentary debates of the nineteenth century.

¥ T'he digest was prepared from original clippings held in the ‘I'asmania Supreme Court Library: see Alex Castles,

Aniorated Bibliography, 169.
® Alex Castles, Aunotared Bibliography, 169.
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database it is important to make several conces-
sions. Qur primary goal has been to caprure and
index as much information as possible on the first
30 years of the South Australian Supreme Court
as well as include a pdf image of the newspaper
record accessed from the Trove online collection.
The database includes proceedings from civil
courts, including the equity side, and c¢riminal
courts, insolvency and ecclesiastical jurisdictions,
records from Banco and the Court of Appeal. The
civil, criminal and appeal records have been the
first priority. We have also occasionally reported
records of interest from the lower courrts as well as
grand jury addresses given by the presiding judge

at the opening of criminal sessions.

Western Australia, with South Australia, has
probably been the most neglected colony in
terms of online reporting of colonial case law
material. The Western Australian Law Report series
commences in 1899 (to 1959). There is a 66 year
petiod in the nineteenth century between the first
published newspapers and the commencement of
separate law reporting {1833-1899). Once again,
newspapers are the primary source to consult and
will be the basis for the Western Australian collec-
tion. The Inguirer (1840-1891), Perth Gazette
and Western Australian Journal (1833-1847, later
the Western Australian) are considered the most
accepted sources of case reporting before the
commencement of separate law reporting at the
end of the nineteenth century. To date we have
published a sample collection of over 300 records
from 1840-1849 with the longer term view of
publishing the entire ‘gap’ period of 1833-1898.

The darabase includes proceedings from civil
courts, including the equity side, and criminal
courts, insolvency and ecclesiastical jurisdictions.
A magistracy was appointed in Western Australia
at the end of 1829. Before the establishment
of the Supreme Court in 1861 the courts from
which we report include the Magistrates’ Court, a
handful of records from the Petty Sessions (minor
criminal offences) and the Courts of Quarter
Sessions {more serious criminal offences). A Civil
Court was also established from the first years of
settlement. In 1861 the Court of Quarter Sessions
and the Civil Court amalgamated to form the
Supreme Court.! The Full Court of the Supreme
Court was established in 1886 to hear appeals.

A virtual database of scholarship

There are two methods by which we can add
scholarship, both current and ancient, to the
Library. As discussed in the next section, key
historical works of Australian legal scholarship (or
source materials other than legislation and cases)
will be digitised unless an already digitised source

can be located.

A vircual darabase of scholarship about the colonial
period has been created from legal scholarship
already on AustLll, ‘Law Journals and Legal
Scholarship Concerning the Colonial Period’.
The method by which this has been done is as
follows (see Greenleaf 2009}):

* A broad search is made over AustLIl’s Austrul-
asian. Legal Scholarship Library™ of over
50,000 items of legal scholarship from more

History.aspxs.

grant,

See Supreme Court of Western Australia, ‘History’, <http:/fwww.supremecourt.wa.gov.au/content/about/

Australasian Legal Scholarship Library <heepi/ferw.avstlii.edu.aufau/journals/> developed ander an ARC LIEF
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than 80 law journals and other databases, to
find scholarship potentially relevant wo the
colonial period. The search used at present is:
van diemens land or colonial or colony or legal
history or usury or assumpsit or attaint or capias
or ticket of leave or repugnancy or fierf facias or
Bligh or Macguarie or empire or imperial. This
gives 3709 results.

¢ Inspection of these results shows thac after
about the 185th result, items of sufficient
relevance for inclusion in the Library (a matter
of expert judgment by project investigators)
are sporadic, whereas before that point almost
all items in the result list were of sufficient
relevance.

+ These 185 items constiture 5% of the results
found by the search. A vircual darabase
comprised of these 185 items is thereflore
added to the database.

* The search, and the retention of the first 3%
of the resules as a virtual darabase, is repeated
periodically {monthly at present), so that new
scholarship is added ro the Library shoredy
after it is added to AustLIl's more general
darabases on legal scholarship.

Improvements to the comprehensiveness of the
search, or its ability to rank relevant items more
highly, or addition of new journals or other
scholarship resources (eg judicial scholarship)
to AustLIl, will increase the size of the virtual
database.

Digitisation of historical scholarship and
sources

Many key documents in Australasian legal history
are available from State archives, libraries and
other sources, but have not been digitised and are
not conveniently available to scholars. They need

to be widely available to facilitate the transmission
of Australian law to its practitioners and historians.
Members of the project’s Advisory Committee are
recommending key historical documents desirable
and available for inclusion, including the follow-
ing categories and documents:

* Foundation rules of court procedure across the
colonies including Ellis Bent and John Wylde's
Rules and Orders 1814-1824; Forbes” Rules;
and Jfefftott’s Rules 18 November 1837 (South
Australia); W Martin and HS Chapman
Reparis of the Commissioners appointed by His
Excellency the Governor-in Chief to Inquire and
Report into a System of Practice and Procedure
suited to the Supreme Court of New Zealand,
1854, NZ.

*  Early major legal treatises including Burton’s
The Insolvent Law of New South Wales;
WE Hearn'’s The Theory of Legal Duties and
Rights: An introduction to Analytical Jurispru-
dence, and Plunket's Awstralian Magistrate
and F V Smith A full repore of the great libel
case, Reiby v. Blomfield, 1870, Tas.

* Committee reports including Bannister's
Humane Policy; or Justice to the Aborigines of
New Settlements; Moleworih's Report from the
Select Commitree (of the House of Commons) on
Transportation.

*+ Caseand statute digests including | G Eagleson
A digest of Australasian mining cases: as decided
in the Supreme Courts of Victoria, New South
Wales, Queensland, Sourh Australia, and New
Zealand, and on appeal therefrom to the Privy
Council, 1897; TP Webb A compendinm of the
imperial law and statuetes in force in the colony
of Victoria: together with a table of the sections of
imperial statutes transcribed into the Victorian
statute book, 1874, Vic.: SW Griffith A Digest
of the Statutory Criminal Law in Force in
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Queensland on the First Day of January, 1896,
QLD R S Hales Textbook of statutes of the
parliament of Tasmania regulating the celebra-
tion of marriage by the clergy in Tasmania of
the respective churches of England, Scotland and
Rome, 1891, Tas.

» Constitutional debates including New South
Wales Parliament, Legislative Assembly, The
new constitution for Western Australia: debate
in the Legislative Assembly af New South Wales,
Wednesday, 7th August, 1889, NSW/WA.

We will commence digitising some of these
works (non-destructively) once we can source
copies which can be borrowed for the purpose.
Numerous other source documents could also be
valuable to include,® buc there is a limit 1o how
much can be achieved with the project resources.

The LawCite citator as a linking
mechanism

LawCite <htep://www.lawcite.org> is an auto-
mated law citator of international scope, available
for use by free access legal information institures,
developed by AusiLll (Mowbray, Chung and
Greenleaf, 2009). It is now integraced fully into
AustLIL, in che sense that in any list of AustLIl
search resuls (including from the Colonial Legal
Scholarship Library), at the end of any reference
0 a case, treaty or scholarship or law reform
item found by the search, there is a link to its
citation record in LawCite. LawCite’s inter-

face also allows for references to legislarion in
cases ot journal arricles to be found. There are
currently 4,157,324 indexed cuses, treaties, law
reform documents and journal articles included
in LawCite (as at 2 July 2012).

The following LawCite screen shows that the
LawCite citator currently holds citation infor-
mation about 6758 Australian cases from
1788-1900.% The ren cases most frequently cited
by subsequent court decisions are shown, of
which two are from New Zealand. The most
frequently cited case Re Hicks’ Trade Mark from
1897, has since been cited 291 cimes. The next
wwo cases, both from 1847, have since been cited

50 and 42 times respectively.

If we go to the LawCite record for the third
case, Attorney-General v Brown (1847) 1 Legge
312 (by selecting its name from the left column
above), then we see from the ‘Cases Refer-
ring to This Case’ entry {as shown below}, is
that the most recent of the 47 cases or journal
articles citing it is a High Court of Australia
decision from 2010, followed by a NSW Court
of Appeal decision from 2009 and then (rather
remarkably) the decision of Attorney General v
The Barbuda Council [2002] ECarSC 35 from
the Eastern Caribbean Supreme Court. This
is because LawCite is a genuinly international
citator, drawing its citation data globally from
all other free access LIIs with which AustLiI

¥ TPossible examples include: early digests of Australian cases (eg South Austrelian Digest 1884-1926 (1927));
Law Almanacs; early Australian texcbooks; selecred Parliamentary Papers parricularly Royal commissions;
parliamencary committees and minutes of evidence; British Parliamentary Papers relating 1o Australia (including
the *blue books’ from each of the Australian colonies, already digitised in a UK darabase, but nort available via
AustL1ll; Opinions of the Commonwealth Atcorneys-General {two volumes to 1923), described by one CI as
‘a goldmine of histarical material’; and law-relared irems in the Andrew Inglis Clark collecrion ar U'l'as.

"This current figure can be obtained from the LawCite search page, by entering “Australian or New Zealand” in

the jurisdicrion field, and then entering 1788-1900 as the desired date range.
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“Top ten’ colonial cases, measured by subsequent cication, as ar 4 July 2012

collaborates, From the LawCite record shown A-G v Brown), and by using the ‘Context’ button

below, it is possible to go directly to any of ar the head of the case, go to the exact location in

these three cases {or to any of the 14 cases citing

the case where the Courr discusses A-G v Brown.
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Extract from the LawCite record for A-G v Brawn (1847) T Legge 312
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The LawCire record for A-G v Brown also includes
citators of and links o 28 pieces of tegal scholar-
ship thar have cired the case, the first eight of
which are shown below.

The most recent is a journal article by Lisa Ford,
but the last two are items from AustLII's Federal
Judicial Scholarship database, one being a confer-
ence paper given in South Africa by Justice Robert
French {now Chief Justice of Australia). All of
these articles or conference papers are located on
AustLIL It would not be easy to find all of this
discussion of this important case, other than by
use of AustLIT’s Colonial Law Library and the
LawCite citator,

An interesting aspect of this example is that
LawCite has all of this information about the
citation history of A-G v Brown, but AustLII does
not yet hold the decision in the case — it is part of
the Legge series which is yet to be digitised.

Assisting Internet-wide research

To assist users of the Colonial Law Library
to find relevant resources not in the Library,

1.aw Journal Articles Referring to this Case
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we have included two extra tools. The first is
straightforward, a Catalog of web sites relevant to
Australian legal history of the colonial period. It
is found at the botrom of the Library home page.

The second is the ‘Law on Google’ search, which
can be used by selecting the radio button of thae
name on the Library home page, and then entering
a search. ‘Built in’ to searches from the Library is
an artempt to limit searches over Google to results
which are relevant to (i) Australasia, (ii) marccers
relating to law, and (iii) the colonial period. This
must be achieved in 16 search terms or less.

To illustrate, a ‘Law via Google' search for ‘recep-
tion’ automatically expands to the following
search:

reception australia OR sire:zau OR “new
zealand” OR site:nz colonial OR colony
OR history OR historical {law OR legal OR
legislation OR regulation OR judgment
OR rtreaty)

The first screen of results received are as follows:
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Extract from ‘Law on Google’ search results
for “reception’

This is far from perfecs, but for most users it likely
to be easier to use this as a starting point than
to concoct their own search. The scarch can be
meodified to improve its performance.

Future directions

The Australasian Legal History Library is still in
its very early stages of development, the project
only having started in January 2012, We think
it is already producing valuable results not previ-
ously available.

The main focus of the profect for the next year will
be the completion for all jurisdictions (including

ACT and NT) of the darabases for annual Acts,
and for reported cases, up to 1950 (or later),
whether achieved by digitisation from paper, or
from acquisition and reprocessing of data already
in digital form. We regard these sources as the
foundations of the Library, which other resources
complement, or to which they add value. Next
in impartance is the ‘recovery’ of case law from
newspaper or other sources, for those periods
in various colonies before formal case reporting
started. Beyond that, by the end of 2013 and the
current LIEF funding, we hope to have at least
developed valuable examples or prototypes of
other valuable legal history resources that could be
added ro the Library and may become the focus
of future projects once the back-caprure of the key
legislative and case law sources is complere.

Appendix: Details of project Chief
Investigators

The eighteen Chief Investigators (other than
the AustLI Co-Directors) are highly respected
Australasian researchers in many aspects of the
legal history of Australia, New Zealand and many
other countries. They carry out ground-breaking
research on almost all aspects of Australasian
legal hiscory. Em/Prof Bruce Kercher is principal
author of The Kercher Reports: Decisions of the
New South Wales Superior Courts, 1788-1827
{(Kercher and Salter, 2010) and associated bocks
(Kercher, 2006} and articles, has pioneered the
recreation and analysis of historical case law
from contemporaneous records, and is incensely
involved in the online publication of colonial case
law, Dr Lisa Ford is author of the award-winning
Settler Sovereignty (Ford, 2010), and researches the
comparative roles of law in colonial settlement in
the British Empire and North America. A/Prof
Anne Twomey researches the constitutional
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aspects of Australian legal history, has published
books on the Crown in Australia (Twomey, 2006)
and on the Australia Acts (Twomey, 2010), Prof
Mark Finnane researches the histories of crime,
legal regulation, policing and criminology in
Australia and Ireland, contributing to his current
research on policing, security, and responses to
violence for the ARC Centre of Excellence in
Policing and Security. Prof Amanda Nettelbeck
and A/Prof Robert Foster research the role of
law in Australian and comparative colonial setele-
ment history. They are co-authors of two books
on the history of policing of colonial frontiers in
South and central Australia (Foster and Nertel-
beck 2011, Nettelbeck and Foster 2007), a third
book on the history and historical memory of
the South Australian frontier {2001), and are
engaged on an international collaborative project
on the legal subjugation of indigenous peoples
in Australia and Canada. A/Prof Stefan Petrow
is author of numerous articles on diverse aspects
of Tasmania’s colonial legal history, and principal
editor of the darabase of Tasmanian colonial case
notes developed with Prof Kercher. He co-edited
the pioneering Lawless Harvests, or God Save the
Jueges: Van Diemen’s Land 1803-55, a legal history
by Alex Castles, posthumously published in 2007
by Australian Scholarly Publishing. Dr Catherine
Bond researches colonial copyright law, with a
particularly interest in the public domain aspects.
A/Prof Shaunnagh Dorsett’s research is inter-
disciplinary across legal history, native rtle and
legal theory, resulting in publications on equity,
comparative native title, foreshore and seabed,
the jurisprudence of jurisdiction and colonial
legal history of New Zealand and Australia. She
is a grane-holder and director of the New Zealand
‘Lost Case’ project. A/Prof Perer McDermott

has contributed chaprers on the history of equity

in Queensland, and on the contributions of
various judges and Ministers, in the legal history
programme of the Supreme Court of Queensland
Library. He is currently assisting the Supreme
Court of Queensland Library in a project on the
history of the Court. Em/Prof Wilfrid Prest has a
current grant to edit Blackstone’s Commentaries, a
seminal work for all common law jurisdictions, has
published on Blackstone’s influence in Australia,
and edited The Wakefreld Companion to South
Australinn History (Prest et al, 2001). Prof Mark
Lunney has published a number of articles in
leading journals in both Australia and England on
the history of tort law and is currently working
on the history of tort law in Australia in the post-
Federation petiod. Prof Michael Adams leads a
team examining how the history of corporate law
influences the regulator through the history of case
law {Adams, 2010) and coneributed to an ARC
Linkage project on how changes to misleading
conduct provisions over recent history affecred
regulation of small business (in Armstrong er al,
2011). Prof Helen Irving has a long involve-
ment in legal-historical research, including as the
editor of the Centenary Companion to Australian
Federation (Cambridge UP 1999), and as NSW
Historical Consultant for the Nartional Archives
of Australia website ‘Documenting a Democracy’
<hurp:/fwww.foundingdocs.gov.au/>, and current
member of the Advisory Council of the Narional
Archives of Australia. Prof John Williams has
been the recipient of an ARC Discovery and
Linkage grants dealing with the hiswry of the
High Coust of Australia and is a former editor
of Legal History, the leading Australian Journal
in the field. Prof Andrew Buck researches and
publishes widely across the field of legal history, on
topics as diverse as legal culture in British sercler
societies, the histories of Australian property laws,
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citizenship tests, dower, and rhetoric in Australian
polities, and state socialism in che early twenteth
century. Ms Judith Jones researches the develop-
ment of regulation to manage natural resources
in the Australian colonies. Professors Adams,
Grantham, Williams and Otlowski, as Law
School Deans, bring to the project very considera-
ble experience in management of complex projects
in the legal academic environment, including for
Adams and Grantham previous LIEF projects.
The past and current Presidents of ALLA (Naish
Peterson and Marisa Bendeich) and the law librar-
ians of the law firms collabotating through ALLA,
are all highly experienced in the management of
complex legal research infrastructure, pardicularly
the sourcing and management of resources for
digitisacion. All Investigators will constitute the
project’s Advisory Committee, which will have
two face-to-face meetings during the project, and
advise through an email list between meetings.
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