
FIDUCIARIES : IDENTIFICATION AND REMEDIES 

D. S. K. ONG* 

In Hospital Products Ltd. v. United States Surgical Corporation and 
Others1 (hereinafter Hospital Products) Dawson J .  said: 

Notwithstanding the existcnce of clear examples, no satisfactory, 
single test has emerged which will serve to identify a relationship 
which is fiduciary. 

In Consul Development Pty. Ltd. v. D.P.C. Estates Pty. Ltd.3 (herein- 
after Consul) Gibbs J. said : 4 

The question whather the remedy which the person to whom the 
duty is w e d  may obtain againsit the person who has violated the 
duty is proprietary or personal may sometimes be one of some 
difficulty. In some cases the fiduciary has been declared a trustee 
of the property which he has gained by his breach; in others he 
has been called upon to account folr his profits and sometimes the 
distinction batween the two remedies has not, it appears, been 
kept clearly in mind. 

Dawson J. in Hospital Products called attention to the difficulty in- 
herent in the ideneification of the fiduciary. Gibbs J. in Consul adverted 
to the difficulty of awarding an appropriate remedy for a breach of 
fiduciary duty. 

The identification of the fiduciary and the identifimtion of the approp- 
riate remedy against a fiduciary are matters of fundamental importance, 
yet these two fundamental matters are not untrammelled by uncertainty. 
This article is an attempit to mitigate that uncertainty. 

A. Identication of Fiduciaries. 
Hospital Products raises acutely the issue of who is a fiduciary. This 

particular issue in the case will be examined at the three levels of judi- 
cial decision: the 'trial,Qhe Colurt of Aplpal6 of New South Wales and 
the High Court.7 In this case, the defendants had agreed wii'rh the 
Plaintiff (a  company incorporated in the United States of America) to 
become the latter's sole distributor in Australia of its surgical s~taples 

* Senior Lecturer in Law, School of Law, Macquarie University. 
1 (1984) 58 A.L.J.R. 587. 
2 Ib'd, at p. 628. 
3 (1975) 132 C.L.R. 373. 
4 Ibid. a t  n. 395. 
5 llY821 2 &.S.W.I,.R. 766. 
6 [I9831 2 N S.W.L.R. 157. 
7 (1984) 58 A.L.J.R. 587. 
8 By novat~on - 119821 2 r'J.8.W 1J.R. 766, a t  p. 802, the corporate defendant 

was substituted for the nntl~ral defendant. Thus it  will be convenient to 
refer to both these corporate and natural entities as the defendant. 
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and disposable loading units. The duration of the agreement was termin- 
able by either party with reasonable notice.9 An express term of the 
contract10 was that the Defendant should devote its 'best efforlts'll to 
build up a market for the Plaintiff's products. The primary judge 
(McLdland J.) also implied the term that the Defendant would not 
during the distributorship do anything inimical to the market in Australia 
for the Plaintiff's products.12 

McLelland J. then posed the ques~tion whether the Defendant was in 
a fiduciary relationship to the Plaintiff for the purpose of the rule re- 
quiring fiduciaries nolt to profit from a position of trust.13 His Honour 
answered the ques~tion {thus: 

In what circumstaiices will a court recognize the existence of a 
fiduciary duty for the purpose? There are two matters of im- 
portance here. First, the paradigm of the fiduciary relationship is 
the trust. A trust imposes obligations rdating to property vested 
in the trustee, but an analogy is recognized in the position of a 
person who is obligeld, or undertakes, to act in relation to a p~arti- 
cular matter in the interests of another.. . and is entrusted with 
Uhe power 2 0  affect those interests in a legal or practical sense. 
The second matter is that the reason for the principle is t~ be 
found in the special opportunities which a trustee (or a person in 
an analogous positioa) has to abuse that position and the special 
difficulties which proof of such abuse would plresent in sirtuations 
where there was a conflict or possiible conflict between interest and 
duty. In other words the special degree of vulnerability of those 
wholse interests are entrusted to thc powcr of another, to abuse olf 
that pwwer, justifies cr special protective rule. 

In my opinion HPI's [the Defendant's] position o~f power and its 
contractulal obligations, in relation to such of USSC's [the Plaint- 
iff's] interests as were represented by the market for its products 
in Australia, made the circumstances of the presenlt case sufficiently 
analogous to a trust, and rendered those interests sufjiciently 
vulnerable to abuse of that power, to make HPI [the Defendant] 
for the purpose of the relevant principle ia fiduaiary in respwt of 
that mantar. In effect, HPI [the Defendantl was for the duration 
04 *he distributorship entrusted by USSC [the Plaintiq with the 
development and servicing of the market for USSC [lthe Plaintiff's] 
surgical stapling prolducts in Australia. HPI's [the Defendant's] 
fiduciary polsiltion must be taken to have terminiated howevm with 
the termination of the distributorship. . . 

A few p1rdiminw-y remarks will ble mlade before the exminatioln of 
the judicial oblservatioln just cited. 

9 I19821 2 N.S.W.L.R. 766, a t  p. 803. 
10 The contract was partly writtcn and partly oral: ibid, a t  p. 801. 
11 Itbid, a t  p. 802. 
12 Ibid, a t  p. 807. The existence of this implied term (as di~t~inct from the 

'best efforts' term) mas, after its a,cccptance by the Court of Appeal - 
[I9831 2 N.S.W.L.R. 157, a t  p. 198, unaninlollsly rcjcctcd by the High 
Court: (1984) 58 A.L.J.R. 587, a t  p. 595 (per Gibbs C.J.); a t  p. 608 (per 
Mason J.); a t  p. 617 (per Wilson J.); a t  p. 619 (per Deane J.); and a t  
pp. 626-627 (per Dawson J.). 

13 Ibid, a t  p. 809. 
14 Pbid, a t  pp. 810-811. Emphasis added and writer's interpolations. 
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It  is crucial to note that the uniqueness of the fiduciary's duty is not 
to be found in the duty to avoid a conflict (i.e., an actual conflict) 
&tween his duty and his personal interest. A preference of personal 
interest over dulty is no more than an example of a breach of any duty 
because no duty, fiduciary or otherwise, is permitted to be breached - 
by confliot with personal interest or otherwise. In other words, no 
person who has a duty to perform, whether that duty be fiduciary or not, is 
allowed to create a confliot between duty and personal interest, or indeed, 
to create a conflict between duty and inconsistent conduct other tlhan 
incompatible personal interest. It is true that the fiduciary, in cominoln 
with all other olbligors (legal as well as equitable, criminal as wdl as 
civil), must nolt do anything (of which the promotion of an inconsistent 
personal interest is but an example) to breach his duty. But this 
common orbligation fails to distinguish the fiduciary from other obligors. 
What then is the obligation that is unique to, and thus definitive of, the 
fiduciary ? It is suggested that this unique obligation is the duty to avoid 
Btuations of possiblelj conflict between his specific duties (whatever 
these may be in partticular cases) and his personal interest. In short, the 
fiduciary does not only have the common duty not to create conflict 
between his duty (whatever this may be in a particular case) and his 
conduct (including any inconsistent personal interest) : the fiduciary also 
has the unique16 duty to avoid possible conflict beltween his duty (what- 
ever this may be in a particular case) and his conduct (including any 
inconsistent personal interest). If the duty common to all obligors (in- 
cluding fiduciaries) is regarded as a common duty and the additional 
duty of the fiduciary is regarded as the fiduciary's unique duty, then 
breaches of fiduciary duty will comprise those in whidh the fiduciary 
breached his common duty (namely, cases of actual conflict between 
duty and conduct) and tholse in which the fiduciary braached his unique 
duty only (namely, cases of possible conflict between duty and conduct). 

Thus the fiduciary is differenlt from all other oiblligors because he is 
liable nolt only for creating an actual conflict bctween duty and personal 
interest but also for creating a possible conflict between duty and per- 

The decision in Keech v. Sandfordl7 was an example 0 1  a fiduciary 
having breached his unique duty only. In that case the trustee of a lease 
had unsuccessfully attempited to renew the lease for the trust. Having 
thus failed, the trustee then renewed the lease for himself. Lord King 

15 Possible conflict means a real sensible possibility of conflicts: Boardman 
and Another v. Phipps E196'il 2 A.C. 46 at  p. 124 (per Lord Upjohn); 
Consul Developn~e7zt P t y .  L t d .  v. D.P.C. Estates P t y .  L t d .  (1975) 132 
C.L.R. 373, a t  p. 394 (per Gibbs J.); Queensland Mines L t d .  v. Hudson and 
Others (1978) 52 A.L.J.R. 399, at p. 400 (per Lord Scarman delivering the 
judgment of the Prlvy Council; Green and Clara Pty .  L td .  v.  Bestobell 
pdus tr ies  P t y .  L td .  [I9821 W.A.R. 1 at p. 11 (per Wickham J.). 

16 . . .liability to account does not depend on proof of an actual conflict of 
duty and self-interest.' Canadian ilero Service L td .  v. O'lllalley et al. 
(1973) 40 D.L.R. (3d.) 371, a t  p. 384 (per Lasliin J., delivering the judgment 
of the Supreme Court of Canada). 

17 (1726) Sel. Cas. T. King, 61, 25 E.R. 223. 
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L.C., agreed that the trustee held the renewed lease on (construotive) 
trust for the beneficiary of the original (express) trust.ls That the 
trustee had breached only his unique duty (namely, had created only a 
possibility of conflict between duty and personal interest) is borne out 
in the following remarks of the Lord Chancellor : l9 

I must consider this as a trust folr the infant; for I very well see, 
if a trustee, on the refusal to renew, might have a lease to himself, 
few trust-estates would be renewed to cestui que use; though I do 
not say there is fraud in this case, yet he should rather have let 
it run out, than to have had the lease to himself. This may seem 
hard, that the trusltee is the only person of all mankind who might 
not have the lease: but it is very proper that rule should be strictly 
pursued, and not in the least relaxed; for it is very obvious what 
would be the consequence of letting trustees have the lease, on 
refusal to  renew to cestui qui use. 

Thus the Lord Chancellor rhought that it was 'very obvio~s'~0 that if 
there were no unique duty to avoid situations of possible conflict between 
duty and interest, then trustees would be greatly tempted nolt to do thdr 
best for their beneficiaries with the probablility that they might yield to 
such temptation and thereby create an actual conflict between duty and 
personal interest. Thus the fiduciary's unique duty has been designed by 
courts of equity to discourage fiduciaries from actually breaching their 
piarticular duties - the particular duty in Keech v. Sandford being to do 
the trustee's best to renew the lease for the beneficiary. If the common 
duty to avoid an actual confliat is represented as a circle, then the 
unique duty to avoid a possible conflict will be represented by a larger 
concentric circle - the latter representing the additional and unique 
protection afforded to those persons (here'inafter beneficiaries) to whom 
the fiduoiary duty is owed. The principle in Keech v. Sandford has been 
extended to fiduciaries who were not trustees.21 

Because the duty to avoid possible conflicts between duty and personal 
interest - unique to the fiduciary - stems from Keech v. Sandfod (a 
case of an express trust), it is suggested that unless the essential element 
in that express trust which created the fiduciary's unique duty (as distinct 
from the unique duty itself) is identified, it will not be possible to idenitify 
the fiduciary conceptually. In short, the fiduciary's unique duty, being 
merely the consequence of the status of a fiduciary, cannot logically be 
used to create that status. What then was that essential element in 
Keech v. Sandford which created the fiduciary's unique duty ? 

As ~ i t ed ,~2  McLdland J. in Hospital Products tried to identify the 
fiduciary by way of analogy with the trust. His Honour discwered that 

18 Ibid, a t  pp. 62 and 223 respectively. 
19 Ibid. Emphasis added. 
20 Ibid. 
21 For example, see A b e ~ d e e n  Railway Company v. Blakie Brothers (1854) 

1 Macq. 461 (the fiduciary was a company director); Regal (Hustings) Ltd.  
v. G u l l i v e ~  and Others (1942) [19671 2 A.C. 134n., [I9421 1 All E.R. 378 
(the fiduc~ar~es were company directors); and Boardinan and Another v. 
Phipps [1%71 2 A.C. 46 (the relevant fiduciary was the solicitor to the trust). 

22 See n. 14. 
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analogy in any person who is obliged, or undertakes, to a d  in relation 
to a particular matter in the interests of another and is entrusted with 
the power to &act rhoise interests in a legal or pracitical sensez3 With 
respect, to argue by analogy is to procead by way of slimlilarity between 
the trust and other fiduciary duties. The analogy, because it concen- 
trates on mere similarity, fails to identify any element common to, and 
Ohus definitive of, all those situations which produce the fiduciary. Just 
as the fiduciary duty itself is unique, so the dement creating such a duty 
must likewise be unique. It is suggested that rha element creating the 
fiduciary dulty in Keech v. Sandford, and common to all fiduciary situa- 
tions, is that of implicit dependency, objactively expected, by one person 
upon anolther in the latter's execution olf a specific task or specific {tasks 
for the former. The mere execution of a task by one person for another 
is not sufficient for the establishment of a fiduciary relationship: the 
hsk must be such  at, in its execution, the beneficiary is objmtivdy 
expected to depend implicitly on the conduct of the fiduciary. In Keech 
v. Saodford the banefiuiary was oibjectivdy expected to depend implicitly 
on the trustee in the execution of the express trust. 

There are, of course, different degrees of implicit depndency. It 5s 
suggested rhat the higher the degree of implicit dependency nmessihted 
by the nature of the task the wider will be the area of possible conflict, 
so rhat the area of protection for the beneficiary is correlative to the 
degree of supervision which the beneficiary is expected to exercise. In 
a situation which objectively requires the beneficiary to place a high1 
degree of implicit dependency on the fiduciary, the beneficiary will be 
expected to exercise a correspondingly low degree of supervision over 
the conduct of the fiduciary who in turn would be prevented from 
abusing that low degree of supervision by being excludad from a cor- 
respondingly large area of possible confliot between duty and personid 
interest. That there are different degrees olf implicit dependency calling 
for corresponding degrees of strictness in the fiduciary's execution of his 
duty appears luoidly from the following statement of Fktchar Moulton 
L.J. in In re Coomber: 24 

Fiduaiary relations are of many different types; rhey extend from 
the relation of myself to an errand boy who is bound (to bring me 
back my ohange up to the mast intimate and confidelzltial relations 
which can possib4y exist between one plallty and another where the 
one is ~hollly in $he hands of the ollher because of his ilzlfinite trust 
in him. All these are cases of fiduciary relations, and the Courts 
have again and again, in cases where there has bcen a fiduciary 
relation, interfered and set aside acts vhich, between persons in a 
wholly independentz5 position, would have been pe~rfectly valid. 
Thereupon in some minds there arises the idea fhat if there is any 
fiduciary relation whatever any of these types of interference is 

23 See n. 14. 
24 [19111 1 Ch. 723, a t  pp. 728-729. Emphasis added. 
25 His Lordship's contrast between fiduciary relationships and wholly in- 

dependent relationships strongly suggests that it is the beneficiary's implic~t 
dependency on the fiduciary which creates the fiduciary relationship. 
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warranted by it. They conclude that every kind of fiduciary rela- 
tion justifies every kind of interference. Of course h t  is absurd. 
The nature of the fiduciary relation must be such that it justifies 
the interference. 

The question can now be put: in Hospitd Products was the Plaintiff 
objeativdy expected to be implicitly dependent cm the Defendant in the 
latter's execution of its relevant specific task (namdy, the task of using 
its best efforts to promote in Australia a market for the Plaintiff's 
products)? In other words, was the Defendant a fiduciary to the 
Plaintiff ? 

McLelland J.26  and the Court of Appea127 answered this ques~tion in 
the affirmative. Iit is suggested that both Mcklland J. and the Court of 
Appeal applied the test of implicit dependency but, erroneously, all too 
easily found that the test had been satisfied. It is therefore suggested 
rhat McLelland J. and the Court of Apipal were correctly reversed by 
the High Court28 for purportedly finding a relationship of implicit de- 
pendency where ncme existed. 

The following test of the existence of a fiduciary relationship m s  
propounded by the Court of Appeal : 2 9  

We are of the opinion, therefore, rhat the principle which we 
should apply is that a fiduciary relationship exists where the facts 
of the case in hand establish that in a particular matlter a person 
has undertaken to act in the interest of another and not in his 
own. This 'representative' element is essenltial and it is from the 
fiduciary's undertaking to subordinate his interest that the bene- 
ciary's expectation, olr htis truslt and colnfidence, that the fiduaiary 
will act awolrdingly arises. 

The Court of Appeal thus asserted that the beneficiary's 'trust and 
cc~nfidence'~~ would only arise whenever a person undertook in a par- 
ticular matter to act in the inlterest of another and not in his own interest. 
With r a p t ,  it is perfwtly possible for one person (X) to have another 
person (Y) act in a matter exclusively in his (X's) interest without him 
(X) being implicitly dependent on that other person (Y). The Court 
of Ap@ misttook a merely necessary condition (namdy, one party 
aating solely in the interests of another) for a necessary and sufficient 
condition (namdy, one party acting solely in the interests of anolther 
a d  the latter's implicit dependency on the former) in its attempt to 
identify a fiduciary relationship. For example, in a clontract to repair a 
house, the builder, in making the repairs to the house, would be acting 
solely in the interest of the owner, but the owner would not be implicitly 
dependent on the builder because the owner could rely adequately on 
his contraat with the builder in case of faulty wolrhanship. On the 
other hand, in the clase of a trus~t, a bendciary is implicitly dependent on 
his trustee bemuse the trustee possesses powers over the trust property 

26 El9821 2 N.S.W.L.R. 766, a t  p. 811. 
27 [I9831 2 N.S.W.L.R. 157, a t  pp. 208-209. 
28 (1984) 58 A.L.J.R. 587, at p. 631 (High Court's Orders). 
29 119831 2 N.S.W.L.R. 157, a t  p. 208. 
30 $bid. 
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the exercise of whic'h cannot, in all circumstances, be proltected from 
abuse by contract between the trustee and the person establishing the 
trust. The builder's task of making the repairs would require him to 
repair the house exclusively for the ownelr, just as the trusltee would be 
required to use the trust property exclusively for the beneficiary. How- 
ever, the demenl of implicilt dependency wo~uld be absenlt in the builder- 
owner relationship (because of the adequacy of contractual protedion) 
but present in the trustee-beneficiary relationship (because of the in- 
adequacy of contractual protection). The requirement olf exclusive 
devoltioln to another's inte~rest is only the first hurdle to the existence of 
a fiduciary relationship. The second (and final) hurdle (and the more 
substantial of the mo) is the requirement of the presence of a relation- 
$hip of implicit dependency. With respect, the error of McLdland J. 
and the Court of Appeal lay in their view that the first hurdle necessarily 
included the second. 

In Hospital Products, the High Court, by a majority of four31 Julstices 
to (me,32 decided that the Defendant was not a fiduciary to the Plaintiff. 
Beginning with the Justices who comprised the majority, the view of 
each of the Justices on this aspect of the case will now be examinad. 

Gibbs C.J., in rejecting the existence o~f a fiduciary relationship, thought 
rhat Asquith L.J. in Reading v. The King33 had sltated the polsition too 
broadly when his Lordship asserted that there was a fiduaiary rdatioa- 
ship whenever one person entrusted to anolthar a job to be perf~rmad.~" 
The Chief Justice took the view that as a general rule contractual duties 
created by olrdinary commercial contracts did not impose fiduciary 
abligations.35 It is suggested that this view of the Chief Justice is founded 
upon the usual absence of any element of implicit dependency in com- 
mercial transactions where the plarties rely on rhair contractual remedias 
to safeguard themselves against the consequences of contractual breaches. 
However, Gibbs C.J. did proceed to say that even if he were to adopt 
the Court of Appeal's definition of a fiduciary relationship as a situation 
where cme person agreed with another to act solely in the interest of the 
latter, that definition was not satisfied on the facts of the case.36 The 
Coufl 0 1  Appeal's test would not be satisfied because the contract en- 
visaged rhat the Defendant (and not the Plaintiff only) would be making 
profits from the distributorship, and thus the Defendant had not agreed 
to act solely in the Plaintiff's interest.37 Indeed, there might even be 
situations where the contract itself would allow the Defendant to make 
a profit to the Plaintiff's detriment." Finally, there was no part of the 
distributorship in which the Defendant was precluded from making a 

31 (1984) 58 A.L.J.H. 587: prr Cihbs C.J. a t  p. 598; per Wilson J. a t  p. 618; 
per Deane J. a t  p. 620; and per Dawson J. a pp. 629-630. 

32 (1984) 58 A.L.J.R. 587: per Mason J. a t  p. 610. 
33 [I9491 2 K.B. 232. 
34 (1984) 58 A.L.J.R. 587, at p. 597. 
35 Ibid. 
36 ( 1984) 58 A.L.J.R. 587, at p. 598. 
37 Ibid. 
38 Ibid. 
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profit for itself, so that it could not even be concluded that there was a 
fiduciary relafionship in respect of at least a part of the di~tributorship.~~ 

Although Gibbs C.J. hdd that the Court of Appeal's test of fiduciary 
relationship was not satisfied on the facts of the case, his Honour did 
describe that test as 'not inappropriate in the c i rcumstame~' .~~ It is 
unfortunate that the Chief Justice did not even attempt to identify these 
distinguishing circumstances when, it is suggested, his Honour should 
not only have identified them but should also have explained Why these 
circumstances would possess the quality of making the test 'not in- 
appropriateY.4l Perhaps it was the faot that the Chief Justice was ito 
conclude that the Court of Appeal's test was in any event not satisfied 
on the facts which dissuaded his Honour from a more sustained justifica- 
tion of the contextual appropriateness of that test. Nevertheless, such 
a compact judicial approach might lead lower courts in the future to 
apply this test in circumstances which the Chief Justice would not con- 
sider to be at all appropriate. 

However, the emphasis placed by the Chid Justice on the availability 
to the Plaintiff of the option to safeguard its interest more closely by 
suitable contractual provisions42 is a clear indication that, in his Honour's 
view, the Plaintiff was not in a position of implicit dependency upon the 
Ddendant. Thus the approach of the Chid Justice tends to support the 
view that the test of the existence of a fiduciary relationship is whether 
or not the relationship batween the parties is such that it is necessary for 
one party to become implicitly dependen~t cm the olther in the latter's 
execution of a task for the benefit 04 the former. In olther words, the 
nature of the situation must be such $hat the party who is impliciltly 
dependent must only be so dependent because the legal safeguards 
available to him (e.g., contractual provisions) are insufficient to make 
the dependency gratuitous. The point made by the Chief Justice in 
Hospital Products was that such dependency as the Plaintiff might have 
placed on the Defendant would have been enltirely gratuitous because 
the Plaintiff could have suitably pmtected itself by contractual terms apt 
for the purpose.43 

Wilson J., in a dhort judgment, decided that because the Plaintiff and 
the Ddendant had treated with each other at arm's length in a com- 
mercial transaction of manufacturer and sole dlisltributor there was no 
fiduciary relationship between them.44 Wilson J.'s accent on the parties 
having daalt with each olther at arm's length in a commercial transaoticm 
would a p p r  to suggest, as does the reasoning of Gibbs C.J., Chat there 
was no necessity for the Plaintiff to be implicitly dependent on the De- 
fendant because the Plaintiff could have obtained the desired pratmtion 
by way of contraat. The situation (objectively appraised) did not d l  

39 Ibid. 
40 (1984) 58 A.L.J.R. 587, a t  p. 597. Emphasis added. 
41 Ibid. 
42 (1984) 58 A.L.J.R. 587, a t  p. 598. 
43 Ibid. 
44 (1984) 58 A.L.J.R. 587, a t  pp. 617-618. 
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for the Plaintiff to h o m e  implicitly dependent on the Defendant. 
Whether the Plainitiff was actually so dependent on the Defendant was 
legally irrelevant. Equally irrelevant was whether, given the actual terms 
of the contract, the Plaintiff had thereby pusheld itself into a position of 
implicit dependency on the Defendant. The crkical issue was whether 
the situation, before the making of the contract, was such as to leave the 
Plaintiff without the legal means to avoid its occupation of a position of 
implicit dependency in the event of the parties concluding a contraat 
with each other. An affirmative answer would have identified a fiduciary 
relationship in the contract. A negative answer would have precluded. 
such a relationship in the contract. A negative answer was returned by 
a majority of the Justices of the High Court, and therefore there was no 
fiduciary relationship between the Plaintiff and the Defendant. 

Deane J., Who also rejmted the existence of a fiduciary relationship 
between the parties, stated that the relationship between a manufacturer 
and a distributor (even a sole distributor) was noit ordinarily45 a fiduciary 
one, and furthermore there was nothing in this particular contract which 
required the Defendant distributor (to suboirdinate its interests to those 
af the Plaintiff manufacturer.46 

Dawson J., the last of the four majo~rity Justices to reject the existence 
af a fiduciary rdationship between the parties, reiterated that a distribu- 
torship agreement did not ordinarily47 give rise to a fiduciary relation- 
dhip, and that the contract in issue would on occasiolns even allow the 
Defendant to prefer its own interests to those of the Plai~~tiff.~S In 
expounding the fiduciary rtlationship, Dawscm J. said: 49  

There is, however, fihe notion underlying all the cases of fiduciary 
obligation that inherent in the nature of the relationiship itself is 
a position of discrclvantage or vulnerability on the part of one of 
the par~ties which causes him to place reliance upon the other and 
requires the protection of equity acting uplon the conscience of 
that olthher. 

Dawson J. is emphatic on a very important point. The position of 
disadvantage or vulnerability causing the reliance of the beneficiary must 
not be produced by the beneficiary's omission to use available legal 
means (e.g., the obtaining of appropriate contractual terms). The bene- 
ficiary's implicit dependency upon the fiduciary must be no less than 
'inherent in the nature of the relationship it~df' .~O 

On the islsue of whether a fiduciary relationship existed between the 
parties, Mason J. dissented.51 His Honour held that the Defendant 

45 (1984) 58 A.L.J.R. 587, a t  p. 619. 
46 (1984) 58 A.L.J.R. 587, at p. 620. 
47 (1984) 58 A.L.J.R 587, at  p. 628. 
48 (1984) 58 A.L.J.R. 587, a t  p. 629. 
49 (1984) 58 A.L.J.R. 587, a t  p. 628. Emphasis added. 
59 Ilbid. 
51 (1984) 58 A.L.J.R. 587, a t  p. 610. 
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distributor was the custodian of the Plaintiff manufacturer's produce 
goodwill in Austrd~ia and ,that it was ,the Defendant's duty to promote 
that goodwill.52 Wirholut the citation of any autholrity on the point, 
Mason J. a d v a n ~ d  the curious proposition that a person may b e o n e  
the fiduciary of another noltwithstanding that the first-named person is 
under no ~~bligatioa 'to sub,ordinate hiis interesl tot that of the &8r 
parson. His Honour said : 5 3  

In engaging in the activities which I have mentioned, aotivitieis 
related to the productioln and promotion of USSC's [the Plaintiff's] 
goodwill, HPI [the Defendant] was acting in ills own interests as 
well m in the sepiarate interests of USSC Ithe Plaintiffl. Although, 
as we have seen, it was entitled to plrder its own inlterests to the 
interests of USSC [the Plaintiff] in some situatilons where those 
interests might come into confliot, this entitlement was necessarily 
subject to the requiirement that HPI [the Defendant] act bona fide 
and reasonably with due regard 'to the interasts of USSC [@he 
Plaintiff]. In no circumstance could it act soildy in its own interests 
without reference to the interests of USSC [the Plainltiffl. This, as 
it seems to me, fixed EIPI [the Defendanit] with the character of a 
fiduciary in relation to those aativities mentioned, notwithstanding 
that in pursuing them HPI [the Defendant] was also acting in its 
own interests and that it was carrying on rhe distribultors'hip busi- 
ness generally for its own benefit and in no sensa as a trustee for 
USSC [the Plaintiff]. 

Bemuse the above statement was made in dissent it does not represent 
the law. Furthermore, Mason J.'s v im is also difficult to rmcmcile with 
&&sic principle. Why would a persoln who, ex hypothesi, is entitled to 
balance his interest against that of another ble made to wcupy the 
uniquely onerous position of a fiduciary, namely, the position of s m e -  
ona who must avoid situations of possible conflict batween his interest 
and that of the other person ? It is respeutfully suggested that Mason 
J.'s propoisitilon is self-contradictory, because the specific duty of the 
fiduciary cannot Ibe performed without the subordination of the fiduciary's 
interast to that of the beneficiary. Why would the fiduciary have to 
avoid possible conflict when actual conflict may, depending on circum- 
stances, lx permitted by contract ? Again, in using the law olf contract 
to measure the extent of a fiduciary duty, Mason J .  appears to have 
overlooked that the law of contract is expressed in t e r n  of contractual 
breach or contraotual oblservance, so that there is no contractual concept 
of liability for a possible breach of duty, whereas, in contradistin~tion, 
the unique duty lto avoid a possible b~reach of particular duties is the 
quintessence of the fiduciary's burden. 

52 Ibid. 

53 Ibid. Emphasis added and writcr's interpolations. 
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B. Remedies aga'nst Fiduciaries who make improper gains otherwise 
than through improperly transacting with their beneficiaries. 

If a fiduciary makes an improper gain which is m t  the result of his 
having transacted improperly with the hefiaiary,5* what remedy does 
the beneficiary possess against the fiduciary ? In Keech v. Sai~dford55 
Where It was held that a trustee of a lease should not have renewed the 
lease for hils own benefit notwithstanding that the lessor had refusad to 
renew the lease far the bendit of the beneficiary, the succinct decree 04 
Lord King L.C. embodied three orders. Two of these (three orders were 
made against the trustee and the remaining order was made against the 
beneficiary. The first order against the trustee was that he should assign 
the renewed lease to the beneficiary. The renewed lease was clmrly held 
on constmotive trust, but because the construutive trustee did not know 
until the decree of the ordetr that the renewed lease (as disrinct from the 
original lease) was trust property, he woluld not have kept the money 
representing the prdits from the renewed lease separate from his own 
money. The imposition of the constructive trust on the renewed lease 
meant Chat not only was there a breach of the express trust of the original 
lease when the trustee renewed it for himself, but that there was d s o  a 
retrospective breach 04 the constructive trust of the renewed lease when 
the trust= (constructive) mixed trust (constructive) funds (money 
representing profits from the renewed lease) with his own money. The 
constructive trust was retrospctive because otherwise tbe trustee would 
have been the beneficial owner of the lease batween the date of the 
renewal and that of the decree, which he most certainly was not. Hence 
the second order against the trustee. The trustee was directed to account 
to (the beneficiary for the profits made by him since the renewal of the 
lea~e.~"he term profits is apt to denote the monetary value of a benefit 
gained, but is inapt to denote money in specie (whether the money 
comprises cihattels - namely, noltes and coins - or chosels in action as, 
for instance, bank accounts57). For example, when it is stated that X 
has improperly earned a profit of $100,000 the import of this statement 
is that the property improperly gained by X has a monetary value of 
$100,000. The profit is the value of the property obtained, not the 
obtained property itself. Thus the profit represented by the property 
may fluctuate whereas the property itself remains constant. The state- 
ment that X has made a profit of $100,000 is only an abbreviation of the 
statement that X has made a nett gain of a proparty the value of which 

54 In  cases where the fiduciary transacts wlth h ~ s  bcnefic~ary - a subject not 
examlned In this article - the transactlon w ~ t h  the beneficlary will be set 
as~de (avoided) in equ~ty  unless the mater~al c~rcumstances of the trans- 
action had been fully dlsclosrd to the beneficlary before the transactlon. 
See. for example, Aberdeer~ Razlway Company v. Blakte Brothers (1854) 
1 Macq. 461; ?'ate v. M'zllzamson [I8661 2 Ch. App. 55; and Tracy v. 
Mandalay Pty.  Ltd.  (1953) 88 C LR.  215. 

55 (1726) Sel. Cas. T. Kmg 61; 25 E.R. 223. 
56 Ibid, a t  pp. 62 and 224, respectively. 
57 It 1s clear that money that can be followed i n  specie comprises not only 

the notes and coTns of currency but also speczfic choses in actzon zn deb t :  
In re Dzplock [I9481 1 Ch. 465, at  pp. 521-523. 



University of Tasmania Law Review 

is $100,000. If X is then ordered to account for the profit, whiwh, ex 
hypothesi, is the monetary value of $100,000, he satisfies that order by 
transferring to the beneficiary a sum of $100,000 (plus interest). So, 
When the constructive trustee (of the renewed lease) in Keech v. Sand- 
ford was ordered  to account for profits he was m t  ordered to transfer to 
the beneficiary the aotual items of property (e.g., particular notes and 
coins) which he had raeived as putative owner of the renewed lease, but 
the monetary value of those items of proparty. In short, the trustee was 
ordered to pay to the beneficiary a sum of money equivalent lto the value 
of the items of property he had received as constructive trustee of the 
renewed lease. Thus the second order (the order to account for profits) 
against the trustee was an order to pay over a parfiicular sum of money, 
and not an order to pay over a particular fund of money (the latter 
order, if it had been made, would have imposed a construotive trust on 
the profits which, on the facts, would not have been possible as there 
was no evidence that the money received by the trustee of the renewed 
l a se  was still identifiable in specie). 

Finally, the order against the beneficiary was that he should indemnify 
the trustee against the covenants in the renewed laase.58 

Thus as far back as Keech v. Sandford the remedial dichotomy be- 
tween the constructive trust and the account for profits was evident in 
actions against trustees who prolfit and, by extension, olther fiduciaries 
who profit. In what circumstances is the one remedy more appropriata 
than the other ? It is suggested that the answer .to this question may be 
discovered in Keech v. Sandford itself. Whe~re the benefit obtained has 
resulted from che unauthorized use of the beneficiary's property and the 
benefit can be identified in specie then, and onjy then, will the beneflt 
be held cm constructive trust by the fiduciary. The renewed lease in Keech 
v. Sandford satisfied borh these conditions as the trusltee of the original 
lease had used his common law ownership of that lease - and hence; the 
quitable ownerslhip thereof of the beneficiary - to olbltain for himself a 
new term of the lease, arad the renewed lease was identifiable in specie. 
By way d contrast, the profits earned by the ltrustee were m t  held on 
constructive trust. Although these profits did result from an unauthor- 
ized use of trust property (the: original lease) they were no longei 
identifiable in specie. It is suggested that a fiduciary should not be made 
a constructive trustee unless he has improperly used trust property to 
gain a benefit and that benefit remains identifiable in specie or has been 
converted into a product that is traceable59 in specie from the original 
benefit. Benefits derived by the fiduciary where these two conditions are 
not both satisfied slhould result in an account of profits only. It remains 
to ascertain whether this view is suplported by the principal authorities. 

58 Ibid. 

59 Taylor v. Plumer (1815) 3 M .  & S. 562; 105 E.R. 721 and In re Hallett's 
Estate (1880) 13 Ch. D. 696. 
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In Cook v. Deeks and Others" (hereinafter Cook) three directors o f  

a railway company (the Toronto Company) made profits61 by diverting 
a construction contract from the company to thenlsdves. The Privy 
Council hdd that they could not, in the circumstances, retain the benafitG2 
of such contract for themselves. The remedial question: did their Lord- 
ships impose a constructive truslt on the proifits made or was there an 
order to account for such profits as a money paynlelnt? Their Lord* 
ships held that the benefit of the contract 'belonged in: equity to  the 
company and ought to have been dealt with as an asset of the com- 

This sltatement at first sight suggests that a constructive trust 
was imposed. However, on the next page of the judgment their Lord- 
ships said: 64  

It fdlows Chat the defendansts must account to  the Toronto Com- 
pany for the profits which they have made oult of the  transaction. 

It is suggested that no constructive trust was imposed in Cook. Firstly, 
the company's equitable asset mentioned by their Lordships might well 
have been a reference to the equitable chose in action giving the company 
a right to an account olf profits made by the directors, and not a refer- 
ence to a trust af the actual items of currency received by the directors. 
Secondly, as noted, their Lordships specifically olrdered an account of 
profits. Neither the term 'trust' nor 'cmstructive trust' appears in any 
part of their Lordships' judgnent. Thirdly, there was no evidence that 
the money obtained by the directors or its product was identifiable in 
specie. Fourthly, assuming the amount of profits was sublsequently 
ascertained to be $X, could it be sensiblly supposed that the directors 
would have breached the Order in Council enforuing their Lordships' 
advice if they had paid to the Toronto Complany $X (plus interest) 
instead of the specific items of currency they had aclually received on 
the contract ? In Consul Developmerrt Pty. Ltd. v. D.P.C. Estates Pty. 
Ltd.65 (hereinafter Consul) Gibbs J. was clearly of the view that in 
Cook an account o f  profits, and not a constructive trust, was the remedy 
awarded. His Honour said : 6 6  

Although their Lolrdships spoke of the directors holding the con- 
traot on behalf of the Toronto Company, this was not a cose o f  
the misuse by trustees of trust property, but one in which persons 
in a fiduciary position obtained for themselves something which 
they ought to have got for the company, and no order declaring 
a ~ y  af the defendants to be constructive trustees was ever made. 

Gibbs J. based his conclusion on the circumstance that the directors 
(fiduciaries) had m t  misused trust prolperty, namely, there had not been 
an, improper use of the company's (i.e. the beneficiary's) property. There 

60 [I9161 A.C. 554. 
61 Ibid, at p. 561. 
62 119161 A.C. 554, at pp. 563 and 564. 
63 [19161 A.C. 554, a t  p. 564. Emphasis added. 
64 [I9161 A.C. 554, at p. 565. Emphasis added. 
65 (19i5) 132 C.L.R. 373. 
66 Ibid. at p. 398. Emphasis added. 
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had not been such misuse because the directors had not used the corn. 
pany's ploperty at all in making their profits. 

In Regal (Hasfirrgs) Ltd. v. Gulliver and Others" (hereinafter Regal) 
four of the five directors of the Plaintiff company had, in breach of their 
fiduciary duty to the company, purchased shares in another company 
when the Plaintiff company initially considered purchasing, but ultimate- 
ly could not afford to purchase, those shares. The directors later sold 
these shares at a profit. The Plaintiff company sued, inter dia, these 
directors for the recovery of the profits. The House ot Lords upheld the 
claim for the profits. The Defendant directors were o~dered to pay welr 
specific sumsm of money (with interest) to the Plaintiff company, namely, 
they were ordered to pay specific amounts of money. No conlstruutive 
trust was imposed in Regal. In Regal there was no improper( or, in- 
deed, any) use of the company's (i.e., the beneficiary's) property - just 
as there was no such use in Cook - nor was there any evidence that 
the diractolrs still retained in specie the actual items of currency (olr any 
traceable product thereof) from which their profits were reflected - just 
as there was no such midence in Cook. 

In Boardman and Another v. Phippsfig (hereinaftm Boardman), the 
Ddendants were a solicitor to a trust which held a substantial minority 
of shares in a private company, and a beneficiary of the trust who was 
his co-adventurer and Whose liability was, in the litigation, treated as 
identical to thait of the Mendant  solicitor.70 The case was first tried by 
Wilberforce J.,71 who found that the Defendants had purportedly actad 
for the trust by using the trust shareholding72 (i.e., they had used trust 
property wiirhout authority to do so) to extract information from the 
directolrs of the private company who &henvise would not have given 
them this information. The Defendants then used this information to 
obtain for themselves - without the consent of the hefioiaries73 - a 
ccmtrdling shareholding in the company.74 The Defendants subsequently 
used their control of the company to sell off mrtain of its assets, and 
were thus able to cause the company to make two capital dlistributions 
per share.75 As majolrity shareholders, these capital distributions greatly 

(1942) [I9671 2 A.C. 134 n.; I19421 1 All E.R. 378. 
Ibid, a t  pp. 152 and 391, respectively. Although Viscount Sankey had 
indicated, in an earlier part of his speech (a t  pp. 137 and 381, respectively), 
that the remedy lay in trust, his Lordship was ultimately to  agre'e expressly 
(at pp. 140 and 383, respectively) with the money judgment proposed by 
Lord Russell of Killowen (at  pp. 152 and 391, respectively). Thus, Viscount 
Sankey was ulti~nat'ely against the imposition of a constructive trust. 
[I9671 2 A.C. 46. 
Ibid, a t  p. 94 (per Viscount. Dilhorne); a t  p. 106 (per Lord I-Iodson); a t  
p. 114 (per Lord Guest); a ~ d  a t  p. 125 (per Lord Upjohn). 
119641 1 L.W.R. 993. 
I'bid, at  p. 1008. 
[I9641 1 W.L.R. 993, a t  pp. 1012-1013 and 1016-1017. 
I19641 1 W.L.R. 993, a.t p. 1004. 
[1W1 1 W.L.R. 993, at pp. 1004-1005. 
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benefited the Defendanlts although, of course, the trust was also bene- 
fited lto the extent d its minority shareholding. The shares retained a 
substantial residual w l ~ e . ~ 6  

The Plaintiff, who was one77 of the beneficial'ies of the trust, claimed 
that the shares acquired by the Defendants were held by them on con- 
structive trust and that the Defendants were also liable to account for 
the profits made by them, and that consequently the Defendants should 
be ordered to transfer to the Plaintiff his proportion of the shares and 
to pay to the Plaintiff his proportion of the profits.78 

Applying the Keech v. Sandford piinciple, Wilberforce J. upheld the 
Plaintiff's claims.79 It is not uninstructive to nolte that, with one excep- 
tion80 (justified by special circumstancas), the orders made by Wilber- 
force J.81 were identical to those made in Keech v. Smzdford82 itself by 
Lord King L.C. It was stated in the judgment of Wilberforce J. that in 
the account for profits the defendants had to be indemnified against 
their expenditures3 in acquiliing their profits. This approach was in- 
evitable as the prolfits could not be ascertained without considering the 
relevant expenditure. No doubt the order in Keech v. Sandford to 
account for profits would also have indemnified the trudtee against his 
expenditure. Pending the taking od the account for profits, Wilberforce 
J. adjourned84 the proceedings regarding the orders proposed by his 
Lordship to trlansfer the shares, and pay the profits, to the Plaintiff - 
just as the Defendant trustee in Keech v. Sandford was ordered to 
transfer the lease, and account for the profits, to the beneficiary. The 
dichotomy between the cons~tructive trust and the accounlt for prolfits in 
Keech v. Sandford was thus reproduced by Wilbarforce J. in Boardman. 
The judgment of Wilberforce J. was unanimously upheld by. the Court 
of Appeals"d, by a majority of three to two, in the House of Lords.86 

In terms of remedies, an important distinction batween Regal and 
Boardman was that in Regal the shares had been ssold87 by the fiduciaries 
whereas in Boardman they were sltilg being hdd by the fiduciaries in  
specie. Hence, a constructive trust of the shares in Boardman was 
possible, but no such constructive trust of the shares in Regal was 

77 rl9641 1 W.L.R. 993: at  h. 995 
78 i 1 ~ 4 j  I W.L.R. 993, at  'p. 1m5. 
79 [I9641 1 W.L.R. 993, a t  pp. 1017-1018. 
80 Hls Lordshix, directed that the Defendants be awarded an allowance on a 

liberal scaleAfor the Defendant solicitor's skill and labour which produced 
the profits: [I9641 1 W.L.R. 993, at  p. 1018. 

81 I19641 1 W.L.R. 993, at. p. 1018. 
82 (1726) Scl. Cas. T. King 61, a,t p. 62; 25 E.R. 223, a t  pp. 223-224. 
83 [I9641 1 W.L.R. 993, a t  p. 1018. 
84 Ibid. 
85 [I9651 1 Ch. 992. 
86 [I9671 2 A.C. 46. The majority comprised Lord Cohen, Lord Hodson and 

Lord Guest. The disentients were Viscount Dilhorne and Lord Upjohn. 
87 A similar situation to that in IZeyal arose in Parlccr v. McKenna (1874) 10 

,Ch. App. 96, where four of the directors of a joint stock bank had, in 
breach of their fiduciary duty, acquired shares in the company which they 
later sold a t  a profit. The Court of Appeal in Chancery ordered them t o  
account for the profits that they had thus made. 
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feasible because any such purported trust in Regal would have lacked 
identiliable property to  serve as subject-matter, as there was no evidence 
that the money improprly earned by the Regal directors was still 
identifiable either in its original or specifically substituted form. 

A second p i n t  of distinction between Regal and Boardman was that 
Whereas the dirators in Regal did not use, and thus did not misuse, the 
property of their company to acquire their profits, the fiduciaries in 
Bmrdman, by contrast, did misuse trust property because they used 
their purported representation of the substantial minority shareholding 
(i.e., trust property) to obltain for themselves information vclhich enabled 
than  to make their prolfits. 

The remedies awarded by the High Court in Furs Ltd. v. Tomkies and 
Othersn8 (hereinafter Furs) appear  to support rhe line of reasoning in 
the authorities examined. In Furs, the Ddendant managing director of 
the Plaintiff company was in charge olf negotiating a sale of a branch of 
the company's business. In concluding the sale, the Defendant obtained 
for himself a benefit (without the Plaintiff's knowledge) which was part 
of the consideration for the Defendant's separate service contract with 
the purchaser company, which he was proposing to work for after leaving 
the Flainltiff. The High Court found that the Defendant had oreated an 
dbvious and actual conflict between his duty to the Plaintiff and his 
private interest,ng in that whilst acting for the Plaintiff company he had, 
by virtue of obltaining his secret benefit, 'greatly diminished the price 
obtainable by the company'." The benefit received by the Defendant 
from the purchaser company comprisad shares and promissory notesg1 
payable over four years. It appears from the remedies claimedg2 by the 
Plaintiff, which the High Court granted," that part of the mmely payable 
on the promissory nates had already been paid to rhe Defendant by the 
date of the commencement of the suit. Thus the Plaintiff claimed a 
transfer of tha shares and of the promissory notes (i.e., those not yet 
payable), as well as payment of the money already received on the past 
promissory notes. The remedial dichotomy of construative trust (shares 
and promissory noltes) and account of profits (money payment) was thus 
again raproduced. It is emphasised that in Furs, as in Keech v. Sand- 
ford and Bmrdman, but not in Cook and Regal, the Defendant fiduciary 
had in fact misused the beneficiary's (i.e., the company's) propenty, in 
that, apart from using such knowledge as he was permitted to use, he 
(had, in the negoltiation of the sale, also used without authority 'secret 
information to which that company alone was eMitled'.g4 

Thus the constructive trust was only imposed in respect of the shares 
and promissory notes (i.e., tholse not yet playable) blmuse they had been 

88 (1936) 54 C.L.R. 583. 
89 Ibid, at p. 598. 
90 Ibid. 
91 (1936) 54 C.L.R. 583. a t  n. 594. 
92 (1936j 54 C.L.R. 583; at. p. 584. 
93 (1936) 54 C.L.R. 583, at p. 600. 
94 (1936) 54 C.L.R. 583, a t  pp .  597-598. E m p h a s i s  added. 
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obtained by misuse 04 rhe beneficiary's propefly and because rhgr were 
still identifiable in ithe Defendant's hands in specie. But, in marked 
contrast, there was no constructive trust imposed in reslpot of the money 
actually received by the Defendant because, although that money was 
also obtained (through the payment of the promissolry notes previously 
payable) by misuse of the beneficiary's property, such money was no 
longer identifiablle in specie in the hands of the Defendanlt who, there- 
fore, had to be ordered to pay an amount qua1  to the value of the 
money actually received by him. 

In Timber Engineering Co. Pty. Ltd. and Others v. Anderson and 
Others95 (hereinafter Timber Engineering) two of the five Defendants 
were respectively the manager and sales representative of the Plaintiff 
complany. The two Ddondants, together with their wives (also De- 
fendants) successivdyg~ formed and controilled two companies (the 
fourth and fifth Ddendants) which fraudulently" misused the resources 
(including the property) of the Plaintiff to promolk their business 
to the crippling" deltriment of the Plaintiff's business. The Ddendants 
submitted that, in contradistinction to the imposition of a constructive 
trust in respect of the business of the two Defendant companies, there 
should only be a liability on the Defendanlts to account for the profits 
made by them.9Vn rejecting the contention that there was no additional 
liability of constructive trusteeship in respect of the business of the two 
Defendant companies, Icearney J. stressed two polinits. The first point 
was that the 'whole substance'100 of the business in quesltion 'stemmed 
from the resources'l01 of the Plaintiff which were 'utilized'l02 by the 
rdwant Defendant colmpany. The business of this Defendant company 
had been 'carved out'lo3 of the business of the Plaintiff. The point made 
by Kearney J. was that rhe Dafendants had misused the property of the 
Plaintiff to produce their business. The second point emphasized by 
Kaarney J. was that the property in issue was still identifiable. His 
Ronour said : lo4 

The business, as a trading enterprise, continued to subsist as an 
identifiable item of property. 

In summry, his Honour's v i m  was that p~roperty which was identifiable 
and which was derived from rhe misuse of another person's property 
should be held on constructive trust for rhe person whose property had 
been misused. This dual emphasis on the misuse of property and the 

95 El9801 2 N.S W.L.R. 488. 
96 The second Defendant company to  be formed was deslgned to take over 

gradually the business of the i ~ m t  Defcnd:~nt company to be folmed, so that 
no d,st~ncllon was drawn betwrcn them In terms of hab~htv. See [I9801 
2 N.S.W.L.R. 488, a t  p. 497. 

97 Ibid, a t  p. 497. 
98 [198012N.S.W.L.R.488,atp.406. 
99 [I9801 2 N.S.W.L.R. 488, at pp. 494 and 497. 
100 [I9801 2 N.S.W.L.R. 488, a t  p. 496. 
101 $bid. 
102 Ibid. 
103 Ibid 
104 [19801 2 N.S.W.L.R. 488 at  p. 498. Emphasis added. 
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identifiability of property derived from such misuse indicates that in 
other situations the fiduciary would only be liable to account for profits 
by way of money payments. In reaching his conclusion, Kearney J. 
re1iedlo5 upon the view expressed by Upjohn J. in In re Jarvis, Decd.lo6 
that a constructive trust of the business was the appropriate remedy 
where the business had been simply 'reincarnated'lo7 from the Plaintiff's 
business and was still identifiable as such. Timber Engineering stands in 
stark contrast to Cook and Regal where the respective directors merdy 
used their knowledge of an opportunity (such knowledga not k ing  
property) and the opportuniity itself (again, not an i t m  of property) to 
make profits for themselves, and such profits were no longer identifiable 
in specie in their hands. 

In Zndustrial Development Consultants Ltd. v. Cooley,los Roskill J. 
ordered a managing director of a company to account to that colmpany 
for profits made when the managing director had improperly diverted 
to himsdf (as had the directors in Cook) a colntract in whiclh his com- 
pany was interested. The two Declarationsl0"ade by Roskill J. 
respeotivdy referred, somewhat incoinsis~tently, to the Defendant being 
a trustee of profits and k ing  liable to account folr such profits. However, 
the actual Orderl10 made by his Lordship was for payment by the De- 
fendant managing director of the Qmounts certified to be such profits, 
with interest. It is thus evident that Roskill J. did nolt impose a coa- 
structive trust, but only created a personal liablility in the Defendant to 
account in terms of monetary payments from the genera4 ass& olf the 
Defendant, and not from any particular fund of money. His Lordship's 
judgment is consistent with the vienvlll that a fiduciary who has not 
misused property 9hould not be liable as con~structive trustee folr profits 
made. The instant case is thus another illustratioln of the remedial 
approlaah taken in Cook and Regal. 

In the light of the foregoing authorities, it is suggested that the obiter 
dictum in Keith Henry and Co. Pty. Ltd. v. Stumt Walker and Co. Pty. 
Ltd.ll2 (hereinafter Keith Henry) which indicates That every fiduciary 
who misuses his position to1 make a personal gain must inflexibly be 
made a constructive trustee thereof is an oversimplification d the law. 

119801 2 N.S.W.L.R. 488, at  pp. 498-499. 
119581 1 W.L.R. 815. 
119581 1 W.L.R. 815, a t  p. 820. Emphasis added. 
119721 1 W.L.R. 443. 
119721 1 W.L.R. 443, at  p. 434. , - 
Ibid. 
This view is further supported by the account of profits ordered by the 
Full Court of the Suprcme Court o'f Western Australia in Green and Clara 
Pty .  Ltd. v. Bestobcll Industries Pty.  Ltd. 119821 W.A.R. 1. 
(1958) 100 C.L.R. 342, at p. 350. Their Honours (Dixon C.J., McTiernan 
and Fullagar J.J.) said (ibid, omitting citation for Keech v. SandJord) : 

'The doctrine of Keech v. Snndjord is shortly stated by saying that a 
trustee must not use his position as trustee to make a gain for himself: 
any property acquired, or profit made, by him in breach of this rule is held 
by him in trust for his ccstui que trust. The rule is not confined to cases 
of express trusts. I t  ampplies t o  ,a11 cases in which one person stands in a 
fiduciary relation to another: . . . 
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The remedial approach in Keech v. Sandford has again been followed 
by the High Court in Chan v. Zacharia113 ('hereinafter Zacharia). Ln 
this case the Plaintiff and the Dofendant were plartners in a medicall 
practice. After the dissolution of the partnership, bait before distribution 
of the partnership assets, the Ddendant, without the consent of the 
Plaintiff, ~ b t a i n d  for himself an informal (but written) agreemet114 
to be granted a lease of the partnership premises upon the expiry of the 
partnership's lease thereof. The fo~rmal agreement for the lease was 
awaiting115 execution bly the lessor when the Plaintiff brought his suit. 
The High Court116 held that the Defendant had misused partnership 
property (i.e., the partnership lease) and had also breached his fiduciary 
duty as a former partner, and that any interest he obltained under the 
(informal) agreemelnt folr the new lease would be held by him as coln- 
struotive trustee folr the partnership.117 Because tlhe formal lease had 
not yet been executed, the Defendant had not yelt made any profits 
therefrom, and so the constructive trust was appropriately imposed on 
the future (formal) lease and any future proifits thereof. On the facts, 
a separate order to accoiunt for the (currenit) profins of the future lease 
would have lacked subject-matter, and thus no such separate oirder wgs 
made. In Zachmia, the constructive trust was apt because the fiduciary 
had misused partnership property artd the product of that misuse was 
identifiable in specie - that product being the informal (but written and 
thus enforceable) agreemenlt of lease creating an equitable elstate in land. 

On the aspect of remedies, it is now propoised to return to Hospital 
Products. In that case, the majority of the High Court held that there 
was no equitable118 remedy (as distinct from damages for braach of 
contract) available to the Plaintiff. Hmever, a m i n ~ r i t y ~ ~ g  o£ the High 
Court, the Court of Appeal120 of Naw South Wales (unanimously in a 
joint judgment) as well as the primary judge121 (McLelland J.) did 
support the view (which, of course, was ultimately rejected) that the 
Plaintiff was entitled to rdief in equity as an allernaltive to damages fofr 
breach of contract. 

Mcklland J. did not impose a constructive truslt, buit only ordered an 
account of profits (reinforced by a lien), because his Honour thought 
that a constructive trust should only be irnpolsed where the fiduciary's 
gain was one which he was under a duty to pursue foir hils bene~fiaiary.~~~ 
His Honour said: 123 

113 (1984) 53 A.L.R 417. 
114 ibid,'at p. 427. 
115 Ibid. 
116 Cibbs C.J., Rrennan, Deme and Dawson J J.; Murphy J. dissenting. 
117 (1954) 53 A.L.R. 417: a t  p. 421 (per Gib?os C.J.); a t  p. 423 (per Brennan J.) ;  

a t  p. 438 (per Deane J,) ; and at  p. 439 (per Dawson J.). 
118 (1984) 58 A.L.J.R. 587: per G ~ b b s  C.J. (at  p. 598); per Wilson J. (at p. 

618); and per Daweon J. (at p. 631). 
119 (1984) 58 A.L.J.R. 587: per Mason J. (at p. 617); and per Desne J. (at, 

a. 621). 
120 'f19831 2 N.S.W.L.R. 157, at  p. 267. 
121 [I9821 2 N.S.W.L.R. 766, at p. 821. 
122 [19821 2 N.S W.L.R. 766. at ,ta. 813-815. 
123 Ibid, s t  p. 813. ~ m p h a s i s  added. 
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. . . the critical matter is that the property to which the constructive 
trust artaches should be property the obtaining m pursuing of 
which was or ought to have been in all rhe circums~knces an  
incident of the relevant fiduciary duty (regardless of whether in 
fact it could have been obtainad for the benefit of the beneficiary). 

McLelland J. then took the view that the Defelndant's gain in the 
present case was not one which it had a duty to pursue for the benafit 
of the Plaintiff, and on this remarkable ground124 hdd rhat a constructive 
trust was not appropriate. With respect, his Honour's proposiltion would 
exclude the constructive truslt in a situation where the fiduaiary has 
misused the beneficiary's property to acquire an asset which he was 
under no duty to orbrain for the beneficiary. His Honour's proposition 
would have precluded the constructive trusts which were in faat imposed 
in Boardman,12Vurs12G and Zacharia,127 for in none of these cases had 
the fiduciary been under any duty to obltain for the beneficiary what was 
in fact obtained - albeit improperly - by the fiduciary. 

The Court of Appeal imposed a cons~tructive truslt on the improperly 
derived business of the Defendant. It is suggested that, if the Court of 
Appeal had k e n  upheld in its conclusion that there was a fiduciary 
relationship between the parties (which did not happen) then rhat Court 
would have been justified in imposing the constructive trust.lZ8 The 
Defendant had misused the Plaintiff's proplerty to produce its own 
b ~ s i n e s s ~ ~ g  which was also identifiable. 

In the High Court, Mason J. rejected McLeIland J.'s reason for not 
imposing a constructive trust. Mason J. said: 

Neithar principle nor authority provide [sic] any support for $he 
proposition that rdief by way of constructive truslt is avali1aMe 
only in the case where a profit or benefit obtained by the fiduciary 
was one whiah it was an incident of his duty to obtain for the 
perslon to whom he owed the fiduciary dulty. 

It is respectfully sumested that, on this poinct, Mason J. was colrrect. 
H m w e r ,  it is respeatfully suggested that Mason J. was inaccurate when, 
fallming the obiter dictum in Keith Ilenry,131 his Honour endorsed the 
very broad viewl52 that any bbenefit obltained by a fiduciary in breach of 
his dulty was to be held by him oln constructive trust for 'the person to 
whom such a dulty was owed.133 His Honour also appears to be in 
error in suggesting134 that in Regal the remedy awarded was a construc- 

124 119821 2 N.S.W.L.R. 766, at  p. 814. 
125 [I9641 1 W.L.R. 993. Success~vely affirnied in [I9651 1 Ch. 992 and [I9671 

2 A.C. 46. 
126 (1936) 54 C.L.R. 583. 
127 (1984) 53 A.L.K. 417. 
128 fig831 2 N.S.W.L.R. 157, at  pp. 266-267. 
129 [I9831 2 N.S.W.L.R. 157, at  p. 209. 
130 (1984) 58A.L.J.R.587.at 11.613. 
131 (1958) 100 C.L.R. 342, i t  p: 350. 
132 (1984) 58 A.L.J.R. 587, a t  pp. 613-614. 
133 Of course, this is not t o  suggest that, independently of Mason J.'s excessively 

broad proposition, the particular circumst;lnces in Hospital Products, if 
there had been (,as there was not) a fiduciary relationship between the 
parties, would not hsve justified the imposition of a constructive trust. 

134 (1984) 58 A.L.J.R. 587, a t  p. 613. 
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tive trust - as distinot from a mere monetary liability which the order 
proposed by Lord Russdl of Killowen13~concurred in by, inter alia, 
Viscount Sank.dl39 so obviously directed. Finally, Mason J., somewhat 
inconsistently with his own view that some form of coastructive trust 
should always be imposed on the fiduciary's gain (pursuant to the obiter 
dictum in Keith Hemy) ,  made it clear that he would restorelZs the orders 
made by McLelland J., notwithstanding the fact that the latter had 
specifically reljeotedl39 the appropriateness of the construative trust to 
the oircumstances of the case. 

Although D a n e  J. rejected the existence of any fiduciary relationship 
between the plarties, his Honour expressed agreement with the olrder's 
proposed by Mason J. and also, inconsistently with this agreemenlt, held 
that there was a constructive trust.140 Thus Deane J. was in favour of 
granting 'quitable relief',l" but, having rcljected the existence of any 
fiduciary relationship batween the parlies as a basis for thalt relief, 
declined to identify any equitable principlle on which the equitable redief 
he favoured was to be based, on tlhe grounds Pha't his judgment was 
a dissenlting one and that the point his Honour had in mind had not 
been argued in the proceedings. 

On the issue of the identification of fiduciaries, the decision of the 
High Court in Hospital Pro~lucts means that it is necessary, but nolt 
sufficient, foe the creation of a fiduciary relationship for one party to act 
solely in the interests of another in the performance of a specific task or 
specific tasks. The undertaking so to act must, ~dditiomlly, be given 
(whether contractually or otherwise) in a situation which is such )that, 
apart from the imposition of fiduciary duty, the recipient of the under- 
taking would be without adequate legal redress because of his implicit 
dependency upon the conduct of the person giving thait undertaking. 

On the issue of remedies, where a fiduciary mlakes an improper gain 
otherwise than in improperly transacting w'ith his beneficiary, a con- 
struative trust for the beneficiary should only be imposed on that gain 
where the gain is the product of the misuse of the beneficiary's property, 
and is identifiable in specie in its original or converted form in the hands 
d the fiduciary. Where these two conditions are not both satisfied the 
remedy against the fiduciary should be a liability to repay to the bene- 
ficiary the monetary value (i.e., the monetary equivdent) of his im- 
proper gain. 

135 See n. 68. 
136 See n. 68. 
137 See n. 131. 
138 (1984) 58 A L.J.R. 587, at p. 617. 
139 [I9821 2 N S.W.L R. 766, at pp. 814 and 821. 
140 [I9841 58 A.L.J.R. 587, a t  pp 6%-621. 
141 Ibid, at p. 620. 
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This issue of the appropriate remedy is critically important in two 
respects. Firstly, the imposition of a construotive trust on an i'tem of 
property relieves the beneficiary of the nead to prove exactly the mcme- 
h r y  value of the fiduciary's gain for the purpose of receiving a money 
payment. No exact calculation is required in the case of a construotive 
trust imposed on an item of property because the property itself and all 
its derivative profits belong to the beneficiary as his property. Smondly, 
where the peccanlt fiduciary becomes bankrupt a construcitive trust 
protects143 the beneficiary from lthe consequences of the fiduciary's bank- 
ruptcy, Whereas a mere liability on the fiduciary to pay the beneficiary 
the monetary equivalent of the improper gain would place the beneficiary 
among the ranks of the fiduciary's unsecured creditors144 to obltain for 
himself, in competition with those creditors, a mere propolrtion of the 
monatary equivalent of that gain. 

143 Bnnkruptcy Ac t  1966 (Cth.), s. 116 (2) (a). See Re Goode (1974) 24 
F.L.R. 61. 

144 Bankruptcy Ac t  1966 (Cth.), s. 116 (1). 




