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[I]n Australia a State Constitution is fissiparous . . . in content and 
form. It is an elusive beast, hard to pin down.' 

Diffusiveness is a characteristic of State, rather than Federal, constitu- 
tional law.' Concentration has predominantly focused on the Constitu- 
tion of the Commonwealth of Au~ t r a l i a .~  While it might be more than 
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difficult to justify this aspect of the Australian constitutional system not 
continuing to command attention, some rectification of the overall balance 
may be required. What, perhaps, needs to change is the relative obscurity 
of State  constitution^.^ Compilation of existing scholarly and historical 
materials would be a first step.5 New studies and perspectives ought to 
follow. Whether a consolidation or, even more radically, a renovation 
of State constitutional provisions should then occur, involves questions 
whose answers may become less opaque after such initial momentum is 
garnered.6 

Revival of State constitutional law could constitute a worthwhile 
enterprise. Enhancement of erudition in a discrete segment of the law' 
would, of course, have intrinsic merit. But more might be expected to 
follow. Assessment of similarities and differences between State and federal 
constitutional law would be facilitated. As a consequence, each should 
benefit by an understanding of the other. 

Prerequisite to interaction and metamorphosis of that dimension is the 
resurrection of State constitutional law. To succeed, its disparate 
fragments must be gathered. Obviously these encompass a State constitu- 
tion's historical antecedents, source of authority and amendment 
procedure. Matters pertaining to the Legislature, Executive and Judiciary 
must also be included. Inevitably, some aspects of the State constitutions 
will, at least initially, not be elaborated. That, however, should not be 
a deterrent. The challenge of State constitutional law is to proceed. 

'3 61 & M Vlii L 12 (1900) ( C  K ) Does r h ~ s  'wrttten document' cunstlrute the 'totalsty' of the Auxtraltan Conqtltu- 
tiun' See e g . Thomsan. 'Prtnciples and Theorirs of Consrnut~onal lnrcrprrtatlon and Adjudlcatlon Some 
Prcllminnry Sotes' (1982) 13 .11~!b C L Rec 597 fn I ,  Lcvlnson, "The Cuniritutcon' In American Ci \>l  Rellg~on' 
119791 Suprrrnv Coi~rl  Reo 123 at 119-137 Federal con,ttturiunnl law btbl~ogr.~phies are l~sted ~n Thomson. '.A Tor 
rcnt uf!Vords A Bibliography and Chronolog) on !he Franklln Dam Caac' (1984) 15 Fed L RIL I45 fn I See 
also, Sympoi,um. 'lnterpretatlun Symposium' (1985) 58 S Caii j  L Rro I 

4 See generallv. Cunrt~turton Act 1889.1960 (CV A ), Consrltutxon Acts Amendment Act 1899-1983 (CV A ), Con- 
rriruttun Act 1902-1984 ( N  S \V )), Const~tution Art 1975-1984 (Vcc), Connrltutlon Act 1867.1978 (Qld). Conrtltu- 
tion Act Amendment Act 1896-1982 (Qld).  Cons t~tu t~on Acts Amendment Act 1971-1983 (Qld), Constitution h i t  
1934-1982 (S A ). Constitution Acr 193+-1963 (Tas ) "[Tjhc \armus State Con%tltutlon Acts do no! contain all those 
Itatutory pra\tslons nhlch could proper]\ be dcscrtbed as 'consttturional' " Lumb, supra n 1, at 10 (rmphasls added) 

i For hlbliugraphter conralnlng State conrttrut~~~nal lam materials i e r .  e g , S R Davls (ed ), Thr Go:aiernrnenloJihr Aiolrniian 
B o l t ,  (1960) 737-742. \V G Mc\llnn. .A Cnnililii!iona! H t i i o r )  of .luiiralia (1971) 200~201, F K Crowlcv (ed ). d 
\ i t <  H~i!oiy ~.4ui l io lzn  (1974) 552-601. 1. F Cnsp Auifrolton Ibtionn! Ghirrnmrnt 5th ed (1983) 495.496 Ser gcnerall). 
Knight. ? h e  Study of Australian Frdcral~sm' (1980) '39 Auri ,f Puh Admrn 118 

6 Prufe\soi Lumb has already alluded to mattrrs pertaming to "consoltdar~on" and "modern~sar~un" of State constlru- 
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The Constitutions 

Constituent documents providing the legal foundations for successive 
stages of government - from autocratic authority to representative and 
responsible parliamentary regimes - have progressively been amended 
and replaced. Particularly as an integral aspect of Australian constitu- 
tional development, their evolution from 1788 to 1901 can be traced by 
recourse to a good deal of scholarly analysis and exposition.8 Post- 
federation State constitutions have received somewhat less a t t en t i~n .~  In 
large measure, this paucity of historical, political and legal commentary 
demonstrates the extent to which the Australian Constitution has 
dominated constitutional exegesis of twentieth century Australia. That 
document does, of course, in fundamental ways, affect, shape and interact 
with State constitutional powers, structures and institutions. For example, 
it mandates a number of executive, legislative and judicial functions to 
be performed by the States.'' As a consequence, that constitutional basis 
of some State activities carries within it the seeds of larger ramifications. 

Indeed, it has been suggested that the relationship between the 
Australian Constitution and State constitutions is something much more 
than mere recognition and continuation. According to one view, the latter 
derive all their constitutional authority and legitimacy from the former. 
If this were so, a matter arising under a State constitution would for that 
reason alone be a matter arising under the Australian Constitution. 
Specific and express support for this proposition is sought in section 106 
of the Australian Constitution." That does not necessarily12 entail as the 

8. See, e g , J Qu~ck & R R.Garran, Thr Annotated Conrfitutron of fhr Aurlrolron Commnwmlth (1901) 35-74, E Jenkr, 
The Goummmt of Vtclana (Awlroba)(l891); Cowen, 'A H~storical Survey of the Victorian Conrtttutcon, 1856 to 1956' 
(1957) 1 Melb U L R N .  9, A.C V Melbourne, Early Conrtzfuftonol Dcaclopmt zn Aurtroha (1963 ed ), J H Rose, 
A.P Newton & E A Ren~ans (eds), The Cambrrdp Hulory oft& Brzfuh Empare (vol VII Pt 1 Awtrdm) (1933) 273-295, 
395-453, A C Castles, An Awtmlron L c p l  Htstory (1982) For hibliograph~cs see, e g , W G McM~nn,  supra n 5, 
B Dickey (ed ), Pohfrcs m Nclv Soufh Wales (1969) 191-193; C T Stannag-e (ed ), A N m  Htrlory of Wrrm Aurfrobn 
(1981) 783-801. 

9 See, e g , Dlxon, 'The Law and the Constntut~on'(1935) 51 Law Q Reu 590 at 598-604, Anderson, 'The Const~tu- 
tlonal Framework' In S R.Davis (ed ), rupra n 5, at 3-53; Sawer, 'Constltutional Law' m G W Keeton (ed ), The 
Rrzfzrh Commonwcolth vol 2 of G W.Paton (ed ), Tke CommonwcoNh oJAwfraLa) (1952) 38-45, Castles, 'Llmttattons 
on the Autonomy of the Austral~an States' [I9621 Pub L 175; Harrls & Crawford, "The Powers and Authar~tles 
Vested in  HI^" The Discretionary Authority of State Governors and the Power of D~ssolut~on' (1969) 3 Ahlotde 
L RN 303,J.I Fajgenhaum and P Hanks, Atrrtrolran ConstttutronalLaw (1972) 2nd ed (1980) 3rd ed (1985), C 
Enright, Conrfzlut~onal Law (1977). R.D Lumh, The Conrttfufronr offlu Aurtrnlrnn Sfntcr 4th ed. (1977), Lumh, 'Fun- 
damental Law and the Processes of Constxtutional Change in Australta' (1978) 9 Fed L Rco 148, Lumh, supra n 
1, R D Lumh, Awfmlum Cmsfrfutzonalm (1983); Thomson, 'State Constltutional Law . Amencan Lessons for 
Australian Adventures' (1985) 63 Tuor  L Rev -; B Galligan (ed ), Australtan S&fe Polzttcr (1986) (forthcomtng - 
tcntatlve tsle); G Wintenon, Monarchy lo Rrpublrc Awtrdmn Rrpublrmn Gowmmf(1986) (forthmmmg - tentative tntle) 

1 0  See, e g , ss 9, 12, 15, 77(iii), 112, 113 of the Australian Constltutlon See also, tnfra n 59 
11 Opposing vrews are set forth ~n W A v Walsmore 119811 W A R. 179 at 181.183 per Burt C J Sec also. Barwtck. 

'Book Review'(1981) 4 U N S  W L J 131 at 134 Proposed section 108A(4)(a) m the Constitution Alteration (In- 
terchange of Powers) 1984 would have expressly provided legal efficacy to State laws tmpostng manner or form 
restrictions or condltlons However, on 1 December 1984 the mterchange of powers proposal faded to sattsfy the 
referendum requrrernents of s 128 of the Australian Constatut~on Commonwealth of Australla Gazette No S21 
(31 January 1985) 

12 It depends upon whether the Australcan Constitution derives its legal efficacy from the Bntish Parhament or Australtan 
people. For authorities on each side of this debate see Thomson, Constitutional Interpretatton Hlstary and the 
Hlgh Court. A Bthhographlcal Survey' (1982) 5 U N S  W L J 309 at 318 n 31. See also, lnfra n 86 and n 88 
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ultimate legal foundation of State constitutions the legislative sovereignty 
of the United Kingdom Parliament.13 Only if it did would opposing 
views coincide. If they did, the severance of residual constitutional links 
should produce autochthonous Australian and State  constitution^.'^ 
Neither section 106 nor British parliamentary sovereignty would provide 
the ultimate legal foundation upon which to secure State constitutional 
law. An independent source of authority would have been established." 

Section 106 has also provided the impetus to convert State Constitu- 
tion amendment procedures into issues of federal constitutional law. That 
is, even if the sole source of authority for State constitutions is a heritage 
of United Kingdom legislation, conformity with their amendment 
procedures is mandated by the closing words - 'until [the Constitution 
of the State is] altered in accordance with the Constitution of the State' 
- of section 106.16 This, however, is not the only source which can be 
suggested as providing legal justification for sustaining compliance with 
manner and form requirements." British legislation specifically 
authorising such provisions provides another source." A further 
possibility is the legislative power, conferred on State Parliaments, to make 
laws for the peace, order and good government of the State.lg Resort 
might also be made to the more basic principle which advocates the 
intrinsic efficacy of restrictions in  constitution^.^^ Whatever may 
ultimately be the efficacious source of legal authority, what is particularly 
important is the resultant binding force of these procedures. It gives State 
constitutions a special quality, an organic or fundamental status beyond 
that of ordinary statute law. Preservation and change by this means can, 
to some extent, be controlled. T o  that degree, the past can govern the 
future. 

All the provisions, including manner and form requirements, of State 

Colonla1 constlturioni relled for them legal efficacy upon United Kingdom leglilat~on See generall\. Lumb, The 
Conslilulioni of fhr Auiiraiion S la l r i .  supra n 9 ,  at 3.42 
Sec. e g . Thomson, 'Alter~ng the Const~rutlan Some Aspects of Sertion 128' (1983) 13 Fed L Reo 323 at 344-345 
For rxample. "[u]nder [Amencan] constitutional assumprtoni, all power deri\er from the people. who can delegate 
11 to reprerentatlve instruments nhlch they creare " Eastlake v Forest City Enrerprlses Inc (1976) 426 L S 668 
at 672 per Burger C J A slmiiar \ iew has been adopted with respect to the .4urtrallan Canstltution see supra n 1 2  
CV A \. \C~lsmore [I9811 M' A R l i 9  at 183-184 per Burr C J See also, proposed r 108A(4)(a) of the Australian 
Constlrutlon, supra n l l  
For examples of "manner" prmlsmni and "form" provlrlonr see Wlnterton. 'Can the Cammoniiealth Parliament 
Enact 'hlanner and Farm' Leglslatlon" (1980) 11 Fed L RIL 167 at 1 7 1 - 1 7 2  
See, e g .Colonial Laws Validity Act. 1865 ( U  K ) a t  ss 2 & 5,  Western Aurtrallan Constltur!on Acr, 1890 (L K ) 
a! s j See e g , 1-umb, 'Fundamenral Law and the Processes of Canst~rutlonal Change In Australla'. supra n 9, 
a! 169- l i0 ,  Lumb, T h f  Coniiiiulions o,f the Auilrnlion Slates. supra n 9, at 98-109 
See, e g , Lumb, 'Fundamenral Law and the Processes ofConstlrut~onal Change ~n Australla'. supra n 9 ,  at 168, 
170-174.  179 See also, IVmterton. supra n 17 
See, e g . Brlbery Comm~sslaner v Ranaslnghe [I9651 A C 1 7 2 ,  197 (P C ) ,  W~lsrnore v W A [I9811 U' A R 
159 at 163 per Wtckham J . 175-176 per Smlth J See also. M A v Wllsmore (1982) 40 A L R 213 at 225 per 
\Vllson J ("I! matters not in the present context ~jhether the [first] proLrso [to r 73 of the Constlrution Act 1889 
(\V A )] I s  of blndlng force because of s 5 of the Colonlal Laws Yalld~ty Act 1865 (L K ), s 5 of the Western Australian 
Consr~rut~on Act 1890 (L  K ) ,  s 106 of the Austral~an Consritut~on or simply because, on such authorlt) as mav 
be gleaned from Ranaxinthe, it finds a place In the Canst~tutlon Act ,[self ") See also. supra n 11 
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constitutions are not necessarily so s e c ~ r e d . ~ '  Coverage will depend not 
only on the terms of particular amendment formulae2* but also on the 
scope of the authority which gives those procedures binding force. Section 
106, for example, is in this respect limited to amendments to State 
constitutions. United Kingdom legislation provides legal efficacy to 
manner and form requirements which relate to specified aspects of State 
constitutions. Other sources have the potential to sustain the binding 
nature of these requirements to a much greater extent and over a wider 
range of  subject^.'^ 

Nevertheless, State legislative power is not entirely circumscribed. 
Prescribed amendment procedures can be altered or a b o l i ~ h e d . ~ ~  State 
legislation enacted by simple majorities and having the requisite guber- 
natorial assent is sufficient." It may not, however, always suffice. An 
alteration or abolition by this means may be thwarted if that alteration 
or abolition is itself subject to the observance of another stipulated manner 
and form procedure.26 Whether such double entrenchment could with- 
stand repeal by appropriately framed State Iegislation, which was not 
enacted in compliance with that stipulation, is not beyond If it 
cannot, State legislative power will much more easily prevail over all of 
these limitations. That would correspond with traditional British 
conceptions of legislative supremacy. It might not, however, fulfil 
expectations engendered by the notion of a written constitution. Thus, 
ultimately, this represents a choice between parliamentary sovereignty 
and limited legislative power." In the context of State constitutions a 
definitive answer has yet to be given. 

21 Sect~on 128 of the Australian Constltutmn may also not be appl~cable to the " c o ~ e n n g  clauses" or a number of sec- 
tlons ~n that Const~tutton See, Thomson, supra n 14, at 331-336 

22 See, e g , A G (W A ) (ex ;el Burke) v W A [I9821 W A R 241, W A v Wtlsmore, (1982) 40 A L R 2 1 3  
Sec generally, Okely, '"Constltutluoal MaJurlty" - effect of Australran H ~ g h  Court declsmn ~n rhe Wtlsrnore Case' 
(1983) 64 Porl~amrnlortan 22 

21  See, e g . Lumb. 'Fundamental Law and the Processe~ ufCanstttur~onal Change ~n Australla', suprr n 9, at 171-174, 
179. Lumb, 7'he Conrlrlultons qfthe Aortinlion S ~ o t e i ,  supra n 9. at 109-1 12 Sre also, McNamara. 'Thc Enlurceabil~ty 
of Mlnerdl Develapment Agreement\ to whtrh the C:l-u~,n ~n the R ~ g h t  ul a State ts a Party'(1982) 5 U .Y S M'L 1 
263 at 271-277,  282-284, Warnlck, 'State Agreements - T h r  Legal Effcct ofSratutory Endorsement'(1982) 4 n c  
I Aurl Mtnrnq & Pelroleurn L J 1 at 7-15, W a r n ~ k ,  'The Koxby Downs Indenture' [I9831 Auit M~nins @Petroleum 
L Yeorbook 33 at 39-40, 70 

24 Sre, e g , Constltutlan Act 1889-1980 (W A ) a t  s 73(2) As to s 128 of the Australtari Consttrut~on see, e g , Thum- 
son, supra n 14, at 338-340, 342-344 It has been suggested that "the lmpostt~on of e x i e s s ~ v c l ~  rlgld fertcrs In rela- 
t ~ o n  to  he const~tur~onal alteratton process' IS beyond State leg~slattvc power Lumb, 'Fundamrntal Law and the 
Prncesses of Const~turlonal Change ~n Australla', supra n 9. at 179 

25 See, e g Wllxmore v W A [I9811 W A R 159 at 165 prr Wb~kham,J  . 172 per Smlth J , W A \ W~lsmore 
( 1 9 8 2 ) 4 0 A L R  2 1 3 a t 2 1 5 p e r C t b b s C J  

26 See, r g , Conatltutlon Act 1889-1380 (W A ) at s 72(2)(e), Lumb, The Conrlrlul~ons of lhe  Auslral~an Slnlrr, supla 
n 9, at 111-112 

27 Spe, e g , W A rr Wllsmore (1982) 40 A L R 213 at 227 pL.r Wllson J ("lt must be remembered that, howcver 
srnngent a manner and form prowston may be, that plenary legislative power [of the State Parltdment] 1s always 
avatlable to remove ~ t ,  subject only to the observance of such manner and form pruvlslan, ~ f a n y ,  whtch IS applicable 
to ~ t s  removal "), at 232 per Brennan J ("no question as to the power of the [W A ] lcgarlature to entrench provl- 
r~ons  afl'cct~ng the future exeiclse of ~ t s  leglslat~ve powers has ansen In this case ") 

28 See generally. O'Rncn, 'The Indl\lstbll~ty of State Lcg~alst~ve Power'(1981) 7 .Manash L' L Rev 22.5 See also, Joseph, 
'The Appnrcnt Futtl~ty of Consrztutlnnal Enrrenchrncnt ~n New Zealand' (1982) 10 N Z  L'L Rei 27,  Brookfield, 
'Parllammtary Suprcrnacy and Const~tuttonal Entrenchment A Jur~aprudentral Approach'(1984) 3 Ologo L Kei' 
603, Walker, 'Dicey's Dublous Dogma of Parhamentary Soverecgnty A R e ~ c n t  Fray wlth Freedom of Kel>g~on' 
(1983) 59 A L J 276 
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Legislatures 

At least three principal aspects - structure, privilege and power - 
of State Parliaments ought to be included in any comprehensive examina- 
tion of State constitutional law. Structurally, all Australian legislatures, 
other than the Queensland and Northern Territory Parliaments, are 
constituted by the Queen and two  chamber^.^' Composition of each 
chamber, including Ministers of the Crown,30 and membership 
qualifications31 are determined having regard to express statutory 
requirements. Constitutional provisions do not, however, govern all 
aspects of their internal powers, functions and relationship. In most situa- 
tions, reliance needs to be placed on past practices and  convention^.^^ 
Prime examples are matters pertaining to responsible government33 and 
resolution of disagreements or deadlocks over supply and other parliarnen- 
tary Bills.34 More definitively, but not exhaustively, enunciated are State 
electoral criteria.35 Their important structural contribution is to ensure, 
to the extent mandated,36 that legislatures are the representative 
component37 of Australian democracy. 

Another attribute of State legislatures is parliamentary privilege. 
Rights, powers and immunities, which constitute the privileges of parlia- 

29 See generally, P Hanks. Fajgenbnum ondHankr'Auslrolran Conittfut~onal Lam 2nd ed (1980) 1-4, Lumb, The Conrltfu- 
troni o f  the Auifralrnn Sfnlei, supra n 9 ,  at 48 Joint skttfings of both legisiatlve chambers are also an exceptton to 
btcamrral~sm As to leg~slar~re procedures 5ce P Hanks, Aurtrolron Conrtrtutronnl Lau' 3rd ed (1985) 62-148 

30 For hlstorlcal and other aspects of responslble government see supra n 8 and mfra n 33 See also, A G (W A ) 
(en re1 Burke) v n' A [I9821 W A R 241 

11 See generally, Hanks, supra n 29, at 23-32 (2nd ed ) and 22-27 (3rd ed ), Enrtght, supra n 9, at 139-141 See 
illso, Pryles, ,Nartnnallry Qual~ficatlons for Members of Parllarnent' (1982) 8 Monaih L'L Reo 163 

12 Ac to the ~nter-relntlonshlp of conatttut~onal law and canvrntlons see senerally, Munro, 'Laws and Conventtons 
D~sungutshed' (1975) 91 L Q RPD 218, Hogg, 'Amendment of the Brltlsh North Americd Act - Role ol the Pro- 
vlnces' (1982) 60 Can Bor Rru 307, Galllgan, 'Interpreting the Constttutton after 1975'(1984) 56 Auif  Q 142, G 
Marshall. Conrtttultonal Conirenfrons The Ruler and Formr o/Polrlrinl Accounlobrlzly (1984), Maley, 'Laws and Conven- 
tlons Revlslted' (1985) 48 Modern L Rev 121 See also, lnfra n 70 

33 See generall), P Weller and D Jarnsch (eds), Rerpiponrrblc Goorrnrnent In Aurfmlta (1980) eap at 264-270 (Select 
B~bllography) "The classic Wertmlnster theory has ~t that the Mtn1stt.r acts through h ~ s  subordinate officials and 
that In law thelr actlons, carned out on h ~ s  brhalf are hls actlons, for whlch he 1s responslble as ~f thry were hls 
own The law I n  coming to reflect the polittcal reality that executive power does not descend from the Crown, 
but flows up from the electorate, and that 11 1s to the electorate through the Parliament, and not to the Crown, 
to whlch the Enecutlve Government 1s ult~mately responslble We have ceased to belleve that the theoretical model 
u f  the Wc~tmtnster system corresponds wlth thc practical opcratton uf mlnlsternal government, ~f lndeed ~t ever d ~ d  " 

Curtla, 'Freedom of Information In Australla' (1983) 14 Fed L Rev 5 at 6-7 See also, Reld, 'The Westmtnster Model 
and rn~n~stertal responslbllrty' (1984) 61 no 1 Current Affo~rr Bull 4 

14 See generally Lumb, The Conitrtutionr of the  Aurfrolran Stnfer, supra n 9, at 51-62, Lumb, Aurtraltan Consfttulronoltsm. 
supra n 9 ,  at 92-95, Royal Comm~rrton znto the Conrtrlutton All 1934 Tarmanto (4 vols) (1982), Rqyal Cornmuston rnlo 
PnrItnmentnry Deodlockr (Western Australla) (4 vols) (1985), Cunst~tutton (Duration of Parlxarnent) Act 1984 (Vlc ) 
For blbllograph~es concerning the Senate and Supply see R Eggleston and E St John, ConsfttutronolScm~nar (1977) 
61-68, The Senole and Supply (Stand~ng Commlttse D Report) (1977) 149-150 ~n Proccrd~n~r of the Australran C o n ~ t t t u -  
ftonol Conaenfron (1978) 

3.5 See,  e g , H V Emy, The Polrltcr ofAurfralion Dmorrocy Fundamenfair tn Dtrpute 2nd ed (1978) 596-622, Rydon, 
'The Electoral System'm H Mayer & H Nelson (eds), Aurtrohon Pohtris A F$h Reader(1980) 376-388, W G McMlnn, 
Fupra n 5, at 140~144, I.umb, Australtan Conit~tultonolrsm, supra n 9, at 60-61 

36 See generally, A G (Cth) (ex re1 McKmlay) v Commonwealth (1975) 135 C L R 1, Burke v W A [I9821 W A R 
248, Lumb, 'Commzntanes'm G Evans (ed ), Laborond the Conitilulton 1972-1975(1977) 99-100, Const~tut~on Altera- 
tlon (Democratic Elections) 1985 [lntra Senate 17 Aprd 19851, Lumb Australran Corufrlnttonoltsm, supra n 9 ,  at 59-60 

37 The Governors, Governor-General, Hlgh Court, Federal and State judgcs are all appo~nted, not elected Senators 
ran also be appomted see Aust Const at s 15 State Parliaments may nut be ablc to abolish thelr representatwe 
component See, e g , Lumb 'Fundamental Law and the Processes of Cunstltut~unal Change In Austraha', supra 
n 9, at 177-179, Lumb, Aurtrolran Consttlultonal~rm, supra n 9, at 59-60 
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ment, are attached to individual members or each chamber."' Deter- 
mination of the substantive dimension of any particular privilege may 
not, however, be solely a matter of State constitutional exegesis. In this 
context, the question is whether the Commonwealth Parliament possesses 
constitutional power to enact legislation so that, pursuant to section 109 
of the Australian Constitution, inconsistent State parliamentary privilege 
laws would be rendered inoperative. In response, contradictory answers 
affirming and denying Commonwealth competence have been 
proferred."" 

State legislative power, despite the seemingly plenary terms in which 
it is conferred on State Parliaments,"' is subject to paramount restric- 
tions and prohibitions. Some judicial authority may be garnered to 
support the proposition that, within the terms of such a grant of legislative 
authority, the words "peace, order and good Government ofthe Colony" 
constitute a justiciable l i m i t a t i ~ n . ~ '  The grant of power does, however, 
encompass State laws which have an extra-territorial operation."' Those 
laws, subject to compliance with other restrictions, will be valid if there 
is a nexus between the operation of the law beyond territorial limits and 
the peace, order and good government of the state." The necessary 
nexus can be constructed from the subject matter of the State legislation, 
such as taxation, penal provisions, fisheries or shipwrecks, or from some 
other factor, for example, propinquity." At least within three nautical 
miles seaward fi-om Australian baselines and in respect of specified matters 
beyond that distance, this may all be unnecessary. Within that geographic 
region, State extra-territorial legislative competence may derive from a 

it4 SCC gcr1<8~Il\' F a l q r r > l , ~ ~ u n ~  & I l , t c ~ k ~ ,  w p r ~ c  [I. , I (  1-)7 I W .  l . c ~ r r ~ l ~ ,  TI,, f ' , o r t ~ l ~ l ~ t l ~ o r , ~  (,I t I ~ ~ A ~ 1 ~ l r ~ 1 1 t ~ 2 n  .Slnl,>, w p t a  
i l  'I. .,I 02 01  Sc.? , ! \ , I ,  Jotnt ir.l,.c I C'<,rnn,~ttce [, ,I  ~ h r .  C.<,r l i rr>c~n~ral t l \  Pa r l t ,~~nc i i c \  o r i  Parl~,trncnrarv Ptivllrqt, 
! '8 !#a / f l~por l  ( ( k t  l'31i4). Sp?ndcr,  ' P , r l~ ,~ r>xr~ t ' t r )  PTI\IIC<C A L I ~ ~ ~ : % I > , I  - I3!cakcr1$ n ~ t l ~  t l ~ c  Pas t ' ( I~ l l1~~)  66 P u r I ~ a r r i ~ ~ ~  

l<~r?ar, '15, (:<>Icvn,~n. ' P I L I > I I ~ I  Rut Bc IXI~TITICYI , J ~ n l r n ~ ~ I ~ ~ t ~  \ l ' ~g r l~ , tn~r r~$ '  UuIy lilXi) 2Cl tnu 7 Qua,lran~ I I 
%'I Src.. c g . I v a n ?  r u ~ d  H V C I L .  701111 Optrit,lll( (21 1\01: IOll4) SVII.IIC H d r ~ ~ d r d  12-14.  S , I M P ~ .  ' I ' ~ < c ~ o ~ I I  of Sprr .<h In 

SI.LIC P.~rll.rmcnts Siic~nld th r r r  he <,,n\rt.tinl\ on abholutc prc\llrgr u,lthln .i F<~Ict.cl \jctrtrr' ( 7  Srpt  1481) i:a,ihrrro 

7 h ~  2, 'Tnprr ,  d ~ ~ c i ~ n r r r ~ t \ ? c q a l l y  ivorthlc~r" (22 h r b  1984) .Syi,iu). Alornine H ~ r a l d 8  [cdltcd tcxt 01 N S W S ~ l ~ l c o t  
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.S).ilr,v ~.W~8rnir>,<H?riili/X, I< C.~mpbclI ,  Conl,,nfito,l Ro)n l  f;o?~,!niiiz,,ni (1484) ( 4 ~ 5 2 .  Scnlitr Sclcc I (:clrrlni~ttrr on l,cg.~l 
and C ~ r n \ l ~ l u l t u n ~ ~ l  Alfalrr. Report on (~omrnuiioenl~h LaiimmoLirif Fl>u.m and th? Prii ,Ire,, rifFre(1d,>m o/.Spmh ,n Slr~l,, I 'o~l~ornrnlc 

(1085). Svnolr Hiiniiird ('40 Ma\ 198') 2114'Jb50 

10 Th, .  lcl-nbi , , I  Ihc qranl ~n <..ah Xratr  (:onrrltnllon 15 5ct out In E l r ~ ~ q h t ,  rup~,r n 4 .  ,it 158-1614 A\  1 0  111.tI jrlrn,tr\ 
.rullrorll: arid thr  ~ n . ~ p p l ~ ~ d t ) t l ~ c \  01 the pr111< lljlc Llc<otiir nnn PO IF,^ ihlrcare KC 1.ut11b. 7 h e  Conifiliition, o/thr . l ~ i i lm l t nn  

,Slalri. rupl.9 n Y, at  111~8'? I h r  . \ u \ t l r ~ l ~ i ( r ~  C O ~ ~ I I I L I ~ ~ O ~ I  dl70 ( o i i l c r b  I ~ q ~ \ l d c l \ c  ~ O \ I C I .  011 SI,IIC I'.trl~.trncnc\ rcc. 
c $ , 5 5  9. 2') I'topo*c<l \cctlr,cr IllllA In llrc Cunsurritlc,n A l t e i ; ~ t ~ o n  (Intct<ll .~nqc 01 Pr,wrr\) IOHl noulcl h.i\c i o n -  

lcrrc<l I ? < ~ \ I J c ~ \ < ,  [><nwrr ,," S1.,,r I '<,~~, , , , I ,C, ,~S s ~ ?  ,,,I ,,,, ,, 11 
41 brc,, c g , R,,b~n\i ,n \ LV A hluscurn (1977) 148 C L R Pll? .rt 2 ' )  2'16 pcr H.ir\<~ck (: J But ic,rlrorrt ~d . ~ t  1 0 ~ - ' 3 0 i  

1x1 ( ; ~ b h \ , J  , 'it '331 pc.1 M.i\on,J , K D 1.1rrrlb & K W R\.cn. I b r  ( 'on~/rli i l , i in of lh? (~ornmonavnllh ~ i / A u ~ / n r I r n  An 
noln ld  3rd rd (IOl3i) 100 ( 'z lra~ chat no  ~c ,n r t  C ' I ~  suhs t~ tu t< ,  11- o m n  1dc.l ol p c . ~ c  .lnd qood gr, icrnnlrni  1,n thar 
, > I  t h r  L r q ~ i l a t u r c  ") 

12 S w .  c . CV.icando i C'omrnonwr.tltI~ (I'JXI) 148 (: L R I nr 21 pcr hlason J . Lumb. Th~i;,,7z,ni/,/iittonr uflhrAurlrirliun 

,Slnlur. s u l , ~ ~  n 4 .  at H2?)1 Ser i11w l n l r , ~  n % /  

i'4 \I., I. y . Pr'irre i blormrit  (1'176) 1'35 (: I R 507 at  517 520 prr (;rbbr I , . ~ t  526-527 pcr ,Jiicuba J Sec al io 
ir8lr.l ~i 44 S t .~ t r  t t ~ r ~ ~ t o i t . ~ l  Ismtt\ arr rlrc lo\, M J I ~  mark N 5 \1 v Con~m<,n \ \ ca l rh  11q751 117 C L R 237 
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Commonwealth statute." If it does, those offshore State laws may not 
be invalidated by Imperial restrictions.'" 

In 1865 the Colonial Laws Validity Act was perceived as releasing 
colonial parliaments from the repugnancy doctrine restrictions of Imperial 
constitutional law.4' That liberating United Kingdom statute did, 
however, stipulate a restriction on legislative power. State laws repugnant 
to United Kingdom statutes extending to the State are void.4" As a 
consequence there is a diminution of State legislative competence in direct 
proportion to the ambit of any such British legislation. With the 
continuing existence of British statutes which extend to the Australian 
States, a not insignificant restriction has en~ued.~"hether, when and 
how it should be removed from the purview of State constitutional law 
are questions of current debate."' 

State legislative power is also diminished by the Australian Constitu- 
tion. This is the direct effect of constitutional prohibitions. Within their 
perimeters, State legislation cannot operate."' State statutes can, 
however, subsist with respect to areas of concurrent Commonwealth 
legislative power." Even that legislative domain may be rendered 
inaccessible to State Parliaments. T o  achieve this, a valid Commonwealth 
law is required. Then, inoperative legislation will be the only result of 
any past or future inconsistent exercise of State legislative power."3 As 
the potential breadth of this limitation corresponds to the scope of 
concurrent legislative power vested by the Australian Constitution in the 

(:oa\tal W ~ ~ C I I  (St.,((. I ' O W C ~ ~ )  Act lOl10 ((:th) r ip  at &\  ?I & i As 1 0  thr d l ~ < - t  of i h ~ \  ~ I ~ I I ~ I I I O I ~ W C ~ ~ ~ ~  Act 111 mid- 
tlon to Sratc Irgtsl,tti\.c puwci rrr. r g , C:lornmrlln. 'Olfshurc Mlrrlng and Prtmleum Cor~s t~ru t~unr l  Lssur~'(1981) 
3 Atiil hf tn inq  H A t r o l c u m  I, 1 191 at I'i1-194 ("ronlrrr" u r  %ddr t,?), Flrrrrtan, 'Comn!rnr', ~d at 227-229 ("con- 
f i r m ~ ' ) ,  Hor;krt, ' S ~ t i o n  5l(nxx\ll>) of tire (:r,nct~turton' (1981) 4 I ' S  5 H 1 . J  91 nt 109 frr  2 ("prearrvrd") Scc 
grnrrallv. R (:nllcn, Auilinlran Et,d?.rlrmlum Ofihorr  (1985) 

Src, e 5 . Rookci, qu1lr.t 11 4 i ,  c\p nt 97, '19~101, 10'1 f r r  8 ( ~ ~ t m g  rricrmtr,) Srr also lnlra n 50 (dlstusstng 
5 51(xhx\111) of tirr Australian (;onrutut~un) and supra r t  I I (0ppus1nq \ww? .tr to wlrethcr atatc ronstltuttons and 
thcrcfc~rc rt,ltc l~ .gs lar~vr  power rlctlirs lrgdl c f l i c . ~ )  iron, sccrton 106 of 11rc Atjat Const ) Pmpoqcd qertlon 108A(4) 
~n thr (:utiu~tut~on Altcratlon (lrltcrr hanqe of Powrrr) 1984 would have rxclodr.rl from thc operatton of Statr lcg~slarlvr 
powrr ~ C I I L P ~  from s 108A rcrttBLttorrs that arm? out of Unctrd Ktngdon~ Lwr, such .ts s 2 of thr Colontal Laws 
\'dlld!ty Act. 186.3 (U K ) H~IM,<\CI, IOHA M . ~ F  not ~nr ludrd  l n  rhr Au,rmlcan (:onatgtuuon sec supra n 1: 

( .~I I I (  k & Grfirr.lrt, supra n 8, at '348, D B Swlnfcn. Imperial (;o:on~rolofC~,l~~,ntul Lqz,I,tiion 1813~lHb.5 (1970) 7.  167. 
Swtnfm, 'Thr i ; r n r r ~ b  of  lhc Colonial L.ws Valldtty A< t'(1967) 12,Jurrh~ol Re& 29. K Rohcrts~M'rry, CornmonrrrmNli 
nnd Colontal Laiu (1966) 396. Untun Stearnsh~p Casr (1925) '16 (: L R 190 at 155 pcr l l~gglna J . W G M c M ~ n n ,  
wpra  n 5, at 82, C o ~ c n ,  supra n 9 ,  at '19 

(:olonml 1 . a ~ ~  V.tl~illy Act, 1865 (U K ) ar s 2 Scr qcncrally, tl.lnk\, supra n 29, .+I 227-234, 239~24'2 (3rd ed ), 
Castlrs, supra n 9,  at 182-185. K Rub~rr r -Wray,  supra n 47, ,a 797-39'1 

bu r  n hsr ot such linltcd K~rrqdom sratotcs sec, r , Lurnb,  Thr C o n i i ~ ~ u ~ z a n i  q i thr  A u > l m l ~ o n  Stales, rupr.1 n 9 ,  at 
91-92 Sfe  also, (:hln* Wcari SIt~ppfnl: ( :o  L S A (1079) 1.15 C I, 1< 172, S O U ~ ~ I C ~ I I  1:~rltrc "I Thromphy v 
S A ( 1 9 3 )  14' C L R 24b 

For raamplr,  Unitrd Ksngdonl leg~alatl,,n. o r  Cummonwrslth Irql\latlon purmnnt to s i l ( x x x v ~ ~ l )  of the Austrnllan 
('onst#riitlon. ur Vn~tud Klngdoo~, (:onrtn~n~,c.dth <tnd State Ik.al\l.ltl,,rr Srr. r , N S LV L a w  K e b r m  Corrrrnrs- 
,lor$, W,nk,,kini: P@rr on Lqi i lo l tor  Poi~,eri (197'1). K r ~ l e v .  'Our I.cgllry < , I  L,SMI A Cotn~ncnr on thc (:on>l~luckorldl 
Powrrb (Rrqurit)  Art 198O' (1981) 55 I .az~,  I n i l i l r ~ ~ r , /  270. Lurnl>. 'Fundamental Law and rhr Pruieraca of Constltu~ 
tlunill <:harrgc 111 Australla', supr., n 9,  at 180-184 As to C:c,rnrnon~ralrh I ~ g ~ ~ l d t l u n  IIUISUIIII  10 9 ~ ~ ( X X I X )  of thc 
(:onatltutlon sre Klrrnrni \. <:apt.rln Cook (:rulars Ply 1,td (1985) 59 A I. J R 265 SCP also, siilra II 86 .tnti o 88 

Scr, r g . Aurr Const sa 90, 92, 114, 115, 117 As to ~ r n p l ~ ~ d  rorrstttut~ooal prohlh~llons sce. r 5 , L Zincs, The 
Hzgb Courl nnd lhv i.'nnrltlulron (IIJRI) 267~281 Sorrrr Cornmon~~r.tlrh Irgl\l,itl\r powrr* nrr enclur~\c  .;re, r % . Aust 
(:on?! c 52 

Scc. r . ALI-t Con>t 57 9, 51 

Aust ccmrt 5 109 Ser grnernll), I.umb & Ryan. supra rr 41,  at '373-778 
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Commonwealth Parliament, it has the capacity to exorcise from State 
Parliaments a good deal of authority.j4 

Executive Power 

Executive power is an elusive and amorphous concept." Even the 
extent and manner of its investiture in State Governors are matters of 
dispute. Do Governors possess all or only some of the Crown's 
prerogatives?56 Do those prerogatives constitute the executive power of 
a State by virtue of prerogative instruments emanating from the Crown, 
provisions in State Constitutions or the gradual development towards 
autonomous status? Answers to those questions will assist in determining 
whether, as a matter of constitutional law, Governors are now or will 
in the future become something more than merely the Crown's local 
representative.57 

Curtailment of State executive power also depends on answers to those 
questions. Royal prerogatives conveyed by the Crown to Governors could 
be withdrawn, legislatively abrogateds8 or reassigned by the monarch to 
another person, for example, the Governor-General.59 If State constitu- 
tions are the source of executive power the requisite amendment procedure 
would need to be followed. That executive power, if any, which may 
inhere in the attainment of responsible government would presumably 
be subject to Commonwealth and State legislative powers.60 

i+ Fol- rnample thc curlccrns expressed fullowlng Commonwealth v Tasman~a (1983) 46 A L R 625 Sce. r g , Thomson, 
'A l'urrcnt of Words', supra n 3 See generally, Galllgan, 'Wrlrtng on Austral~an Fcderaltsm The Currrnt Slate 
r,l the Art' (1984) 43 Aurl J Pub Admrn 177, Sharman, 'Grappl~ng w ~ l h  Proteus In~er~uvernmental Relauons' (1984) 
43 A w l  J Pub Admrn 287 Deltneat~un of one concurrent Commonwealth leg~slattve power 1s tn Rumblr. 'Federal~sm, 
External Affa~rs and Treatles Recent Developments ~n Australla' (1984) 17 Care W RPI J Int l  L 1 

55 As to the different frames of rcfcrence to determ~ne the denotat~on of executtve power under the Austral~an and 
Unlted Stater Constltuttons see Thomson, 'Executive Power, Scope and Llmltattons Some Notes from a Com- 
paratwe Perspective' (1983) 62 Texai L Reu 559 at 572-578 

56 For a d~sruss~on as to whether 'prerogative' refers "to all the "on-~ratutory or common law powers of the Crown" 
or I F  "confined to powers un~que to the Crown" see G Wcnterton, Parhomen/, The Executrur and the Gooernor-GmrroI 
A Conrl~lul~onol Analyrzs (1983) 11 1-112 Generally concrrnlng prerogatlve powers Fee Wtnterton at I 1  1-122 As to 

. . 
the rxercbse of prerugattve powers ~n colontal Australla see Thomson, supra n 55. at 574 fn 84 (cltlng references) 

1 1  Ser generally H E Renfree, Thr Exerutroc Power q f l h r  Commonrueol~h qfAurtralto (1984) 24-28, Zlncs, 'Thc Growth 
01 PIustrallan Nationhood and Its Effect on the Powers of the Cornmonwcdlth' In L Zmes (ed ), Comrnpnlorzcr on 
/he Auslralran Con,ltlu/ron (1977) 2-10. 14-15, 35-36, Hanks, supra n 29, at 340-352 (2nd ed ), Cowcn. supra n 
8. at 21-29, Barley, 'Self-Government ~n Australia, 1869-1900' ~n Rose, Newton & Bemans (eds), supra n 8, at 
395-410 For stm~lar concerns regardlnp the Governor~General see e g , Hanks, supra n 29, at 352-372 (2nd ed ). 
Sawer, 'The Governor-General of the Commonwealth of Australla'(1976) 52 no  10 Cr~nenlAf/ozrr Bull 20 at 23-24, 
Zlnr? (ed ), supra, at 22-25, 30-35, Campbell, ‘Parliament and the Executive' In Zlnes (ed )supra, at 88-89, Wlnterton, 
supra n 56, at 48-52, Renfree, supra, at 138-145, 146-150 As to executwr power under the Un~ted Stater Con- 
il~tutlon lee,  e g , Thomson, supra n 55, and undcr Amencan State Conrt~tuuons scr, c g , Wtll~ams, 'State Con- 
\rilutlnndl La\\ Processes'supra n 2, at 213-216, Nole. 'Gubernatonal Exeruuve Orders as Devkce, fur Adrnln~strdtlve 
D!rect>on and Control' (1964) 50 Iowa L Reu 78 

58 There arc, howevcr, llrnlts As tu State legrslatlon sc? Zmes (ed ), supra n 5 7 ,  at 10-15, Lumb, 'Fundamcnral Lam 
and the Proccases of Constitutional Change rn Australia', supra n 9, at 175-177 As to Commonwealth legtslauon 
ice, e g , W~nterton, supra n 56, at 47, 239-240, Tasmania v Commonwealth (1983) 46 A L R 625 at 694-695, 
703-705, 728. 765-768, 801, 823-824, Qucensland Electricity Comm~sr~oners v Commonwealth (1985) 59 A L J R 
699 As to Cummonwealth prerugatlves or evecutlve power scr lnfra n 60 

i') \ I  I r s \Vuilrrton, supra n 56. '11 S2. 246 ( r  ,tang rrfcrcn~es d~rcusslnq r r i t~un 2 oi ~ h r  Aust~.tli,~n (:on\tlrurlon) 

O i l  sc', r s 5ui11 CL n i8 As to ~ h r  ipor>txon undcr thr .Au\tial~an Const>tuuirn irt, \Y,nrerron, supx,, n 36 a, 13-14,  
i i l  ' J ' i -122 it ,hould also be norril [hat some enrc U I I L C  policrh or prrtr,q.fitl\r\ m,lv bc exclu\~\ r l \  \cirrd ~n rhr 
( , l t i ~ r ~ x l l ~ i % ~ . t i ~ h  SPC. c R . \YII I IL~II<I~, .  iupra n 511 ,ti 47. 2'49. Lints ( c d  1. supra n S 7 ,  a,  ii 96 
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Similarly, other consequences may eventuate if State executive 
authority is not synonymous with a delegation of royal prerogative powers. 
For example, the constitutional necessity for Governors to be appointed 
by the Crown and the legal efficacy of royal instructions may no longer 
be beyond d ~ u b t . ~ '  Pressed to these conclusions, the result could be 
autochthonous and autonomous State Governors. 

Any movement away from or towards such a result entails an appraisal 
of the office of Governor. From the perspective of State constitutional 
law, this should include arrangements pertaining to the creation, term, 
tenure, alteration and abolition of that office.62 The importance of these 
structural components is that, taken in conjunction with the Executive 
Council, cabinet and principles of responsible government, they constitute 
the institutional framework through which executive power is 
e ~ e r c i s e d . ~ ~  

State Governors are vested with other powers, functions, duties and 
responsibilities. This authority is derived from either the Australian 
C o n ~ t i t u t i o n ~ ~  or legislation. These statutory provisions, for example, 
empowering Governors to promulgate regulations, are numerous. Some 
confer novel powers and functions. Others abrogate prerogative powers. 
In both instances, however, there are constitutional parameters which 
coincide with the limits, if any, on legislative power.65 

Whatever the source of a Governor's authority - prerogative, 
constitutional or statutory - a further fundamental question demands 
attention. When, as a matter of State constitutional law, are Governors 
required to act upon advice? At least, they must do so when acting upon 
advice is an  express requirement of the terms in which their authority 
is ~ o n f e r r e d . ~ ~  If the grant of authority contains no express stipulation,67 
are Governors consequently empowered to act without or contrary to the 
advice of Ministers of the Crown? A negative answer might be endorsed 
by sustaining an  argument that, even without explicit textual reference, 
b l  Scc. r g . Hanks supra n 29. ar 345-3415. 350-352 (2nd ed ) ,  Bade), supra n 5 i .  at 396 Ser also, Swlnfcn. 'The 

Legal Status of Royal lnsrructlons lo Colonial Governors' (1968) 13 Juridz~al RPI  21 
62 Letters patent. royal Instructtons, commlsslon, constlturlonal and sratutor) pra\tslons are set forth ~n Hanks, rupra 

n 29. at 341-344. 347-350 (2nd ed ) 
63 See,  e g . Lurnb, The Consttlufioni oJrhe Auitrolmn Sloicr, supra n 9, at 70.71 Sce also, Dunstan, 'The Srate, The 

Governors and The Cro\rn' ~n G Durton (ed ), Rcpubbmn Auilralta) (1977) 202-209 
64 Sectlons 12.  15. 126 See generall\,, Lumb & Ryan. supra n 41,  at 7 1 - 7 2  [ s  121, i 4 -76  [ s  151. 398-399 [ a  1261. 

Renfrce. Tupra n 57. at 145.146 [ r  126). Crawford. 'Senate Casual Vacanccer lnterpretlng the 1977 Amendment' 
(1980) i Adrl L Rri 224 The office of State Go\.ernor IS recognksed bv [he Australtan Const~tution see e g , sr i, 
1 2 ,  15. 21. 84. 110 

b i  Gencrallv as to l~mlts on  legtslatl\e power Fee tent accornpaniing rupra nn 16-28 Specificallv rrlrh respect to ex- 
ccutne prn\cr s r r  rupra n 58 

66 Scr,  c g , lnterprctat~on Act 1984 (M' A ) at a 60 Compare. Clause VI 01 the Victorian Governor's Instrurt~uns, 
reproduced in Hanks, supra n 29. at 349 (2nd ed ) (Governor to be "guided by" bur may "dlrsent from" Execut~ve 
Councll'r advice) Slrnllar lnstructlons have been lssued to other State Go\ernors but clause VI "does not affect 
rhe con\entlon that [Governors] wall act an advice" FA1 Insurances v M'inneke (1982) 56 A L J R 388 at 397 
per hlason J See also, ss 32, 3 3 ,  63, 64,  67,  70, 72,  83, 85(!) & 103 af  the Austral~an Constlrut~on, s s  86(2) & 
138 of the Constitutton of the Independent State of Papua New, Gurnea (1975) 

6 i  See, e g , Const~tution Act 1889-1980 ( IV A ) at r 3, Constltut~on Act 1867-1978 (Qld) at a 14(2) See also. ss 2.  
5 ,  21.  28, 56-38, 61. 62, 64,  65, 68-70. 126. 128 of the Atistraitan Canetitutlon 
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notions of responsible government, including a constitutional obligation 
to act only upon advice," are enshrined or implied in thc general 
language of prerogative instruments, constitutions or other documents. 
That is, by interpreting these texts in the light of antecedent developments, 
responsible government is con~t i tu t ional ized.~~ 

If general and unconditional grants of executive authority are not 
susceptible to this method of circumscription, an attempt might be made, 
by seeking compliance with constitutional conventions, to achieve the 
same practical, if not legally compellable,'" result." That is, even if there 
is no textual reference to the need to act on advice, a Governor should 
not exercise an independent discretion. In these circumstances, enforce- 
ment of a convention that Governors act only pursuant to ministerial 
advice is a matter of constitutional politics, not law. Success involves de 

j'acto, not de jure, limitations upon executive power. 
An exercise of executive power may be further fettered by judicial in- 

tervention. Courts review the constitutionality of State executive action 
by ascertaining whether executive acts are encompassed by the prerogative 
or exceed the ambit delimited by the terms of the provisions conferring 
express powers.'2 Apart from these examples of ultra vires actions, the 
manner in which State executive power is exercised may also be subject 
to judicial re vie^.'^ Clearly within this category are powers conferred 
on a Governor by legislation. In these circumstances, particularly where 
there is an  express obligation to act on ministerial advice, the judiciary 
will intervene if statutory powers are exercised without good faith, in 
reliance upon irrelevant considerations, in contravention of the rules of 
natural justice or for a purpose extraneous to the purpose for which the 
power had been granted.'' Greater uncertainty surrounds judicial 
review of prerogative powers. The traditional view is that the existence 

hR "Thr prlilclple that ~n qenelal th r  Govcrnor delcrs to. or  acra upon the adxiie of h , ,  Xllnlstcrs. rhough 1 1  fo rmi  
.i ,)rat clemcnr In rht, ciincrpt ul rcspani~ble go\ernmenr.  1% rial ~n ttsrlf an instalii< 01 thc ducir inr  o f  m~nistcrcal 
rc,pi ,nr~hll~tr  It t i  a i r ,n\<ntiun.  cornjilt,inic i,lrh i\hich rnahic\  t l ~ r  r lu<lr ine 01 rrr ir~~\lr i tai  rripon5ihcll~j r u  cornc 
Inro plab " FA1 Insurances \ \ i lnnekr  (1982) i 6  4 L , J  R 388 at 197 pcr XIason J Sec . ~ l i c , ,  rupra n 73 

69 See, e g . FA1 l~ i iu rancc  \ \ I lnneke  (1982) 56 14 I, J R 388 a t  3'17 pur hlaaun J . at 401 p ~ r  Xlurphi. J . at 413 
p r r  Lillson J . at 419 per Brcnnan J L\\th respri t  tu the G o i r r n o r ~ G c n c l d ' s  puiicl. thlr arqumcnt has hecn ad- 
ianced b\  \V~nrerton. wpra  n ih ,  at '3 i .  13-17. 22-?b. i l - H j  But ice. Lirlrirll 'Book R c \ 1 ? ~ ' ( 1 9 8 i )  h l;.\'S LVI. / 
261 dt 266-26:. Thurnson. rup ia  n j 5 ,  at .566>~572 ,A\ tu the l i~ r tu r> ia l  merhud of ionrt~turional  mrclpreration see, 
I. g . Thomsorr, supra n 12 

70 .A5 to thcjr ist i~tah~llry ofconstctut~i~nal  con~cn t lunr  ,ee, e g . Rcfercnie rc Arrienrlrnrrri of thr C , ,n \ l t~uuun  ol Canddn 
(Si,s 1 ,  2 8i i i  (1981) 125 (3rd) D I. R 1. Ph~ll lps.  C:c,nsr~ti~t~onal Cnn\crirton, ~n the Suprrzr~e C',lilrr ofCdnnda' 
(1982) 9 8  L Q RPI 191. G .\l,irrhali. w p r a  n 32 ,  ~t 180-209 See aliir. supra n 32 

i l  SCL qc.nuall\ Hariki. supra n 2'). .ar 781-133 (2nd i d  ) .  X,iizcj.  '1-hc dou l~ lc  d~s,c,lur~on loukzxrq . ~ t  rhc rlc~cumenri. 
pdir and prcsc.nt'(9 Fch 1982) Canberra Tcmn 2 Hlnibshicld. 'Can the Libel-dl Mcnlrrel-F R r i > g n " ( l 7  4 u g  1983) 
.IF 13, Winterton.  'Croivn i n n  a i i cp r  Xl~msters' Rczignat(onr' (19 Aug 1'183) Age 12 ,  Structure of Govcrrlrrient 
Suh-Comnnrtec ul thr  Aur r ra l~an  Cun<ttruttonal Convention.  Report / u  the Stonding Cornrni l (rr  (Aug 1984) 3-85 Sce 
also, h l e i - l c u x ,  'Thu C o d ~ f i c a t m i ~  of C o n r t ~ r u t ~ u n a l  Con ien r ion i  In the Commonnealrh Carlbhearr Constirutlonr' 
(1982) 71 In1 t3 Lump L 4 261 

72 A u t h u r ~ t l c ~  are c ~ r c d  by \Vlnterton, supra t i  56 ,  at 306 in 14-15 
i i  As tc Comrnon\zealth enecnti\e power s t ? ,  r g , ~d ar 123.143 
i i  Sec. i g . R e  'l 'oohe), Ex partc Sor the in  Land Council (1981) 56 .A L J R 161, FA1 Inforancei  v Klnneke  (1982) 

i 6  A I. J R '188 Sneddon, 'Casrnure' (1982) 13 . i l c /b  i; L Rri  6 4 9  Current  Topiis.  judtcial  inipugrinrent of the 
Clown's  ehcrclsr. of stdruturi powers' (19212) 32 4 L J 323. IVlnrerton, iupra n 50. at 110-132 
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and scope of prerogative powers are judicially examinable, but not the 
manner in which the power has been exercised. There are, however, 
indications of some movement away from this established position. The 
direction is towards increased judicial supervision of the executive branch 
of government. Eventually, courts may be prepared to equate their review 
of the exercise of State prerogative power with that which is accorded 

-. 

to statutory powers. " 

State Courts 

As a matter of constitutional law, State judiciaries are not the exclusive 
repository of judicial power to determine issues concerning State law. 
In the Australian federation, State law matters may be resolved by State 
and Federal courts, the High Court or the Judicial Committee of the Privy 
Council.'" State constitutional law, including determination of the 
validity of State legislation and executive action, can, therefore, fall within 
the purview of courts whose institutional" and jurisdi~tional '~ arrange- 
ments cannot be repealed, altered or modified by the States. Insofar as 
this occurs, for example, by more frequent resort to the Federal Court's 
accrued or associated jurisdiction which encompasses State law matters, 
the relative institutional importance of State courts declines. If the 
Commonwealth or the States possess constitutional competence to render 
that jurisdiction exclusive or independently from association with Federal 
law matters to vest State,jurisdiction in Federal courts, State courts could 
become redundant." 

Historically, the reverse has prevailed. State courts have been invested 
with federal jurisdiction and Federal courts confined to specific and 

. ~ 
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specialized areas of Commonwealth law. Recent developments, however, 
have not conformed with this arrangement.80 They confirm that State 
courts can be deprived of their state and federal jurisdiction. The extent 
to which this occurs depends upon the degree to which the Commonwealth 
Parliament utilizes its constitutional power to legislate with respect to areas 
governed by State law and jurisdiction, which may previously have been 
considered to be beyond its competence, and to vest jurisdiction pertain- 
ing to that Commonwealth legislation in Federal courts. 

Realization that State courts are constitutionally vulnerable8' and 
perceived problems of jurisdictional conflict which emerge from the opera- 
tion of State and Federal court systems82 have engendered a number of 
proposals. Suggestions include abolition of Federal courts, vesting of 
co-ordinate jurisdiction with remitter power in State and Federal courts, 
and the creation of a unified national Australian court system.83 Imple- 
mentation of any such proposal would, in varying degrees, entail 
ramifications extending beyond an immediate and perceptible impact on 
State courts. For the institutional structure and substance of State 
constitutional law the issues involved cannot be labelled transient. 

Conclusion 

State legislative, executive and judicial powers interact with and, to 

Ciwrrr may be \albd b\ annlugv to the Fedrral Courts' constttur~nnal exerclsc of non-trdrral ~urlsdtctlon granted 
In Cummonnealth leq~r la t~on pursuant to the Tcrrltorles powel tn s 122 of the Ausrrrllan Cons t~tu t~on Capltal 
1' V and Appliances Pt\, Lrd i I.'al~uner ( l 9 i l )  125 C I. R 591 at 3'19-600. 604-603. 612. 626 But see. Coll~ns 
\ Charles Marshall (1933) s2 C L R 529 ac i 4 3  A contrary \ leh  1s rhat Cornrnon\\caith leg~slatton conferring 
l o r ~ ~ d ~ c t i o n  on rhe Fe~lrral Courts ~n State la\< nratlcrs 19 uncons r~rur~ona l  because the, nuold not be matters "aris- 
111q undcr"a C~~rnrnon\%calth la\\ \\lrhln rhe rncanang of s 76(u) of thc Austi-allan Cun,t#tut!un It nra\ also bc con- 
i t~tut~un*l fur Fedrral Couns to cncrclse State jurisdlcrton conferred b) Stare leglrlat~on \iherc Communr~calth leglsla- 
[ton authorlrrs Frdpral Courts ro exerclre jurtrdtctwn conferred by State lam See. r g . Captrnl T \' Carr rupra, 
Xauonal Crcmc Authorxty Act 1984 (Cth) at s 56A(3). National Crlmc Authorlt) (Stare Pro\ trlunr) Art 1984 (Vlr ) 
ar se 21(4). 22 ( i ) .  Constttutton Alteratton (Interchange of Ponrrs) 1984 (proposal. defeated un I Dccember 1984 
- sre supra n 1 1  - ,  to tnsrrt a ncu r 108A(2)(d) in the Ausrrallan Conrrltur~on nhlch. pursuant to a derlgnarion 
I>\ thr Communnralth Parltarnent. \tuuld have empo\\ered Stare Parllamrnts to tn\ert specified federal courts with 
Stat? jur~bd~rtion) Zcnea, 'Inrrgl-aced Courts Schemr'. In Judicature Suh-Cornmttter of the Ausrral~dn Canstlru- 
clonal Con\cntlun, Report lo Y o n d m ~  Cornmatter on on lnlqroled S , r m  of Courtr (OCI  1984) 27-32 
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Simplt. Tunc-Up" (1984) 14 MtIb 1 . L  R I L  353 at 162-164. Renlrce. supra n 79 

81 Rut sec.  H a n e y  8r T h o m ~ u n ,  'Somr Aspects of  State and Federal Jurndlct~un under thr Australlan Cons t~tur~un '  
(1979) 5 ,Motrash ( L Rei 228 (d~srusr~un  o f  State Court jurlsd~ctlon pursuant to co\erlng clause 5 of the Com- 
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a not inconsiderable extent,84 exist at the behest of Commonwealth 
constitutional power. This is an inevitable consequence of a federal system 
of government where, within the Constitution's parameters, Com- 
monwealth legislative power is paramount. Preservation of a federal 
structure, however, requires not only that States continue to exist but 
that their existence continues to occur within the confines of the federa- 
tion. That is, secession, if constitutionally feasible, is the power through 
which the federal system exists at the behest of the  state^.^' 

State legislative, executive and judicial powers also continue to exist 
by virtue of the residual constitutional authority of the United Kingdom 
Parliament and the British Crown's prerogative power. Similarly secured 
by that authority are the remaining specific links between State constitu- 
tions and the United Kingdom. Governors and the Colonial Laws Validity 
Act are examples. To achieve State autonomy vis a vis British legal 
supremacy a constitutionally effective severance of residual authority and 
links must be achieved. Several possible methods might be utilized to 
accomplish this result.86 Thereafter, what will become of State constitu- 
tional law? The source of authority will change. State parliamentary power 
will not succumb to any repugnant United Kingdom legislation. Legal 
efficacy of manner and form provisions will not derive from the legislative 
supremacy of the British Parliament. The prerogative might not continue 
to support a Governor's actions. Denotations of executive power may, 
instead, have to be ascertained and fixed by reference to the terms of 
new letters patent and  instruction^.^' Their authority, and eventually 
that of the Crown, would flow from whatever grundnorm sustained the 
States' constitutions. Whether that would be the Australian Constitution 
or some measure of State autochthony can be achieved is as yet 
unanswered." 
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ili For ,in e\.iniplr xherr prrrug.!rtirT do not determcnc rhc rcupc ol r \ r t i l t i \ r  ponr l  rcr Thom\c,n. up l -a  n 55. at . - 
i t ? - i i 4  
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Other large and important questions also remain. What are or should 
be the general themes and premises of State constitutions? Do traditional 
public law notions, for example, separation of powers, have any 
significance or meaning in this context? Can coherent theories of 
interpretation and processes of decisionmaking be developed and applied 
to State constitutional law? To seek answers is the ultimate enterprise. 
Gathering the fragments of State constitutional law is only the beginning. 

* Statc Icglclatton - Ausiralld Acts (Rvqrrcst) Act 1985 - icqucctlng th r  Corrrrr~r>nwcrllth and Unlted Ktngdnm 
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Ilortpd K ~ n ~ d u m  Icglslatton - Aurtralla Art lY86 
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(Rrc jn~s r )  Act 15t8.i T h r  Austrnlm Al.1 1986 and Au.;tr,~ltr (Requcst and Cunsmt)  Art  1985 were ~nr rodurcd  ~n 
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