328 WESTERN AUSTRALIAN LAW REVIEW [VOL 25

Filing of Certificates of Common
Law Registration: Amendments
to the Workers’ Compensation
and Rehabilitation Act 1981

*

Vicky PriskicH?

Important amendments to the workers' compensation scheme came into effect
in December 1993. This article considers one of the difficulties to which the
transitional provisions of the new scheme give rise.

The law governing a person’s right to bring proceedings for general
damages arising from a work related injury was amended in December 1993
by the Workers’ Compensation and Rehabilitation Amendment Act 1993
(‘the Amendment Act’). Where a work related injury is sustained after 1
July 1993 leave of the court is required to bring proceedings. Leave will
only be given where the disability is assessed at 30 per cent or more, or the
pecuniary loss is greater than the prescribed amount.! For injuries sustained
wholly before 1 July 1993 the transitional provisions of the Amendment Act
apply.

The transitional provisions provide for the establishment of a register
of notifiable claims at the Workers’ Compensation and Rehabilitation
Commission.? Such claims had to be registered at the Commission before 5
pm, 29 July 1993.> The claimant was issued with a certificate of common
law registration bearing a date of issue. The employer or insurer was given
a separate notice including the name of the claimant, the accident date,
workers’ compensation claim number and employer details.* The claimant
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was then in a position to commence proceedings for common law damages
if settlement could not be reached.’

The Amendment Act provides that where such proceedings are
commenced, and where a certificate is filed in the proceedings and a copy
of the certificate given to the parties to the proceedings within 90 days, the
relevant employer or insurer may apply to the court within 60 days thereafter
for a declaration as to whether it is liable and whether damages are
‘significant damages’.® If the court declares that the employer or insurer is
likely to be liable and that the damages would be significant, the claimant
has the option of continuing with the common law proceedings or opting
for the new benefits.’

FAILURE TO FILE THE CERTIFICATE IN THE
PROCEEDINGS WITHIN 90 DAYS

1. Inherent power of the court

One aspect of the foregoing statutory procedure that has raised
difficulties in practice has been the filing of the certificate in the proceedings
within 90 days, as required by section 11(1) of the Amendment Act.® The
terms of section 11(1) do not expressly state that the certificate must be filed
within 90 days.® Rather, section 11(1) sets out a series of events where the
doing by the claimant of specified acts sets other options in play. The
necessity to follow strictly the procedure set out in section 11(1) is said to
arise by virtue of section 13(1).1° By reason of this section the court has
-
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decided that there is no inherent judicial power to extend time for the filing
of the certificate in the proceedings beyond 90 days — inherent power being
impliedly excluded where it would contravene a statutory provision.!!
However, the onus lies upon those asserting contravention.'

Section 13(1) states that where the common law proceedings are
continued (ie, the claimant opts to continue with the proceedings after the
court has made a declaration, or where the employer or insurer has not sought
a declaration) section 93D(4), relating to the threshold, does not apply.
Section 13(1) does not expressly require compliance with section 11(1); it
merely reinforces the immunity given to a claimant who has decided to
continue with the proceedings. However, the view of the court appears to
be that the claimant must have complied strictly with the provisions of section
11(1) in order to arrive at that position. It is quite a logical leap, in the
absence of any other considerations, to suggest that a statute which impliedly
requires a timetable to be complied with goes further, so that the timetable
is a mandatory one leaving no scope for an inherent power to extend
deadlines. The court does in factrely on another consideration. In Mulligan
v Diamond Sky Pty Ltd,"> Williams J held that if the legislature intended the
court to have power to extend the time for filing of the certificate beyond 90
days it would have provided an express power to do so (as was done in the
Crown Suits Act 1947, the Local Government Act 1960 and the Limitations
Act 1935)." In the absence of such express power, Williams J reasoned,
parliament must be taken to have intended that the court would have no
inherent power to extend time for the filing of certificates.

However, it is submitted that, contrary to Williams J’s view, the
aforementioned Acts may be distinguished on the basis that the extension
sought relates to the bringing of proceedings in circumstances where the
court would otherwise be functus officio. Under the Amendment Act the
relevant extension relates to the filing of the certificate which is a procedural
matter ancillary to the substantive part of the Act. The court ordinarily has
power to regulate procedural matters as distinct from matters of substance.!®
In matters relating to procedure, the court invariably strives to prevent
injustice by exercising its discretion.!
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2. Mandatory and directory statutory procedures

More fundamental than the question of whether the court has an inherent
power to extend time for the filing of certificates is the question of whether
section 11(1) must be strictly adhered to in any event.

Many statutory procedures are capable of a ‘directory interpretation’
such that some degree of non-compliance with the statutory requirement is
not seen as prejudicing the substantial carrying into effect of the Act’s general
object.!” In relation to the option of the employer or insurer to apply within
60 days for a declaration, there is authority on the one hand to say that the
time limit is mandatory'® and on the other directory.'® Presently, there is no
pronouncement from the District Court as to whether the requirement to file
the certificate within 90 days is mandatory or directory, although arguably
it is implicit in certain passages in the decision of Williams J in Mulligan v
Diamond Sky Pty Ltd® that the requirement is mandatory. Further, Gunning
Jin Da Silva v United Construction Pty Ltd*' has decided that certificates
must be served on every other party to the proceedings and has endorsed the
views expressed by Williams J in Mulligan v Diamond Sky Pty Ltd regarding
the interpretation of section 11 in light of section 17.22 The task is one of
statutory interpretation to determine whether the legislature intended that a
failure to comply with the stipulated requirement would necessarily invalidate
the act done or whether the validity of the act might be preserved
notwithstanding noncompliance.?® Relevant to the inquiry is the language
of the statutory provision, the scope and object of the whole statute and the
effect of the failure to observe the statutory requirement*‘to determine
whether what has in fact occurred nevertheless gives effect to the general
object of the statute’.?

The broad purpose of the Amendment Act ‘is to allow some relief in
relation to some causes of action, namely those defined as notifiable causes’ .2
The relief, in the context of an exception to the operation of section 93D(4),
is tempered by the requirement to settle or to bring proceedings expeditiously,
that is, within 90 days. The purpose of the certificate is evident from section
8: itis to give notice to the claimant ‘to the effect that the cause is registered’.

A copy of the certificate is not provided to the employer or insurer. Instead,
e
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the employer or insurer receives more detailed information.”” In any event,
the employer or insurer may obtain a copy of the certificate from the claimant
in any informal negotiations or in negotiations made pursuant to section
9(1). Given the system of registration and notification from the Commission
and the probable approach by the claimant for settlement, it seems unlikely
that by the time proceedings are commenced by the claimant, the employer
or insurer would be unaware that the proceedings are governed by the
transitional provisions of the Amendment Act. It is therefore difficult to see
the relevance, if any, of filing the certificate in the proceedings, as it is not
the court which is required to do something under the transitional provisions,
but the parties if they so choose. The failure to file the certificate would not
appear to frustrate the object of the Amendment Act in facilitating the
resolution of the claim by settlement or the expeditious commencement of
proceedings.

A possible answer to this presumed intention of parliament is to be
found in section 17. This section is headed ‘Leave not required if certificate
filed’ and provides that section 93D(4) of the principal Act does not apply if
the proceedings are commenced more than 90 days after the date of the
certificate and ‘when the proceedings are commenced the certificate is filed’
(emphasis added). Section 17 has been interpreted in a relative and
conjunctive setting to mean that, at the time the proceedings are commenced,
the certificate must be filed.®® However, that interpretation seems inconsistent
with section 11(1)(b) which provides that a certificate may be filed in the
proceedings at any time prior to the expiration of 90 days from the date of
the certificate. The provisions of section 17 are also ambiguous in the sense
that, while they refer to the certificate being filed, they are silent on the
question of providing a copy of the certificate to every other party to the
proceedings.? Given the difficulties with the section, the only sure purpose
to be inferred from section 17 is ‘an abundance of caution on the part of the
draftsman. The draftsman may well have considered that without section
17 of the Amendment Act an affected person proceeding under section 11 of
the Amendment Act would need leave under section 93D(4) to commence
proceedings if there were no section 17°.%

Section 17 operates to limit the effect of section 93D(4). The section is
not clearly drafted so as to refer to section 11 or to require any compliance
with it; however, without reference to both section 11 and those provisions
relating to the issuing of the certificate, it is difficult to make any sense of it.
In light of those provisions, there seems to be no compelling reason to insist
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that in all cases the certificate must be filed in the proceedings within 90
days — or filed at all.

CONCLUSION

The Minister for Health is reported to have been considering
amendments to the Amendment Act earlier in 1995. However, an
announcement has been issued that no such amendments will be made to
the Amendment Act. Reasons cited for the decision were that the vast majority
of claims would be resolved or were being resolved. It therefore appears
that the meaning to be given to the Amendment Act will be clarified by the
courts rather than by parliament. It seems unlikely in light of recent decisions
that the District Court will find that the provisions of section 11(1) are
directory. It remains to be seen whether the Supreme Court will share this
view.






