
To be or 
not to be silent

The Victorian Government recently announced a 
review on a person's right to remain silent to be 
undertaken by an all-party Parliamentary Committee. 
The Committee's report will be tabled in the current 
parliamentary session.

As part of its terms of reference, the Committee is to 
consider the changes made to English law by the 
Criminal Justice and Public Order Act 1994 (UK) (the "UK 
Act"), which allows courts:

(a) to draw inferences from a person's failure to 
mention to police anything relevant to a case or 
any decision not to testify during a trial; and

(b) to comment on the exercise by an accused's right 
to silence at trial (section 35 of the UK Act).

A key motivation behind the changes to the UK Act was 
the Northern Ireland conflict and the British 
government's aim to prevent terrorists from being able 
to rely upon the right to silence in refusing to give 
information about other potential suspects. A number 
of Australian States have followed this lead by 
changing their criminal procedure legislation to enable 
their courts to comment on the exercise by an accused 
of his or her right to silence at trial.

In each Australian criminal jurisdiction the right to 
remain silent exists in two distinct situations:

(a) at the pre-trial stage where the right can be 
exercised by an alleged suspect; and 

Ob) at the trial itself, where the right can be exercised 
by an accused person.

The Committee is considering whether the right to 
silence should be altered by Parliament.

The Law Institute has taken the position that any 
change to the right to silence, especially its abolition, 
would be a retrograde step which would erode a 
cornerstone of the criminal justice system. At a recent 
press conference, the President of the Law Institute of 
Victoria, Mr Andrew Scott, supported by 
representatives of trades unions, ethnic communities, 
environmental groups, social services, students, 
community legal centres, barristers and civil liberties,

Trudy Steedman &Marisa Patitucci

said that the Victorian Government has done the right 
thing by initiating a review of the right to silence:

"Holding an enquiry strikes us as a worthwhile exercise, so 
that this vital individual right can be reconsidered, on the 
eve of the list century, to find whether it is any less 
important than it once was."

"The Law Institute did not adopt a simple knee jerk reaction 
to the enquiry. Instead, the issue was examined by one of its 
most highly regarded groups, the Criminal Law Section, and 
then the Institute's ruling council fully debated that

submission before 
deciding to adopt 
it."

"Allowing a judge 
or jury to draw an 
adverse inference 
from an accused 
person who has 
chosen to remain 
silent would 
amount to an 
attempt to coerce 
individuals to 
speak when they 
would rather not. 
To say that this 
would only be a 
problem for people

with something to hide misses the point."

"Victorians pride themselves on having a system where the 
prosecution has to prove the case, rather than the other way 
around."

"If swifter and more efficient criminal trials is the aim, then 
a better way to go is, for instance, tofolloiv the path proposed 
this month by the Chief Justice of the Victorian Supreme 
Court, Mr Justice John Phillips, and have earlier 
identification of the key legal issues involved and the 
witnesses."

"No one can say that lawyers have a vested interest in the 
right to silence remaining as it is. The opposite is true. If the
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English model were to be fully adopted then that would 
require legal aid lawyers at every police interview, 
something that would add an enormous additional cost to 
taxpayers, which all of could do without".

Any proposed changes to the right to silence is a 
significant issue that affects all Victorians and 
practitioners. Debate about the pros and cons of reform 
is to be encouraged and members of the profession 
should keep themselves informed of such debate.

Recently, on 15 September 1998, the Criminal Law 
Section of the Law Institute convened a forum where 
seven speakers debated different perspectives as to 
why the right to silence should be amended, abolished 
or remain unchanged. Most of the speakers compared 
the current position in Victoria with the altered 
position in the UK.

The speakers

Mr Tony Parsons, Partner, Slade & Parsons and 
representative of the criminal law section of the Law 
Institute

Mr Parsons drew a 
distinction between the 
circumstances when the 
right to silence can be 
exercised namely a suspect 
exercising his or her right to 
silence when questioned by 
police at a police station 
and an accused exercising 
a right to silence during a 
criminal trial. He pointed 
out that in circumstances of 
investigation of a suspect of 
a police station, there are compelling reasons why an 
innocent person may wish to exercise the right to 
silence. For example, if the person is distrustful of the 
police, is fearful of being labelled a police informer or 
fearful of reprieval from the real offender, it is a reality 
for an innocent person to wish to refuse to answer 
questions. In addition, during a trial an innocent 
person may still be a poor witness even with the best 
legal advice if that person has little education or is 
overwhelmed by the situation. He maintained a view 
that the criminal trial with a jury present is an 
imposing forum with judge dressed in nineteenth 
century wig and gown. Even more compelling are 
circumstances where the suspect is of a non English 
speaking background, has a low IQ or suffers brain 
injury and does not understand the consequence of his 
or her answers or refusal to answer. This can affect the 
reliability of the evidence given.

As only approximately five per cent to nine per cent of 
all persons charged with offences in Victoria exercise 
their right to silence, any change in the existing law 
can be expected to affect only a small number of cases. 
That being the case, Mr Parsons felt it unlikely that 
overall conviction rates would be effected because of

the small percentage involved. ,

The removal of the right to silence would change the 
onus of proof and undermine the safeguards in our 
present system.

Mr Melvin Barnett, President, Victims of Crime 
Assistance League

Mr Barnett, a proponent of change to the existing law, 
agreed that there may be circumstances during police 
questioning where suspects may be trapped into 
confessions. He referred to High Court authority to 
support his contention that in those circumstances 
confessions will not be accepted by courts at trial as 
evidence. However, he did not agree that the same 
rights should apply at trial. He pointed out that if an 
accused person is represented by counsel he will have 
the opportunity to be advised and consider his or her 
responses.

In addition, a discretion should be given to a trial judge 
to comment on an accused's failure to reply to 
questions in circumstances where the volume and

nature of evidence was such to 
provide an obligation on the 
accused to respond to the 
evidence adduced.

Mr Barnett firmly believed that 
it was the duty of lawyers to 
ensure that the system of law 
meets the needs of the 
community. He believes the 
criminal justice system is not 
delivering acceptable results to 
society generally and the aim 
of a criminal trial should be a 

search for truth rather than protection of the accused.

Ms Felicity Hampel QC, Acting President Liberty 
Victoria

Ms Hampel pointed out that there was even now a 
disturbing trend in the media for there to be an 
assumption of guilt for suspects of criminal offences. 
Any change which furthers this trend is undesirable. 
She firmly believes that an accused should be entitled 
to a presumption of innocence until proven guilty. By 
removing the right to silence, the proper weight to be 
given to the presumption of innocence would be 
jeopardised. She pointed to a number of cases where 
there had been a miscarriage of justice propounded by 
a presumption of guilt rather than innocence such as 
the Chamberlain case or the case of Guilford Four and 
the Birmingham Six in the UK.

Mr Robert Richter QC., Victorian Bar

Mr Richter concurred with Ms Hampel's view that a 
change in the present right to silence would attack the 
right of the accused to have the presumption of 
innocence until proven guilty. He agreed that even

The removal of the right to 
silence would change the onus 

of proof and undermine the 
safeguards in our present 

system...'
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now there is a misconception that if a person is 
charged, he or she is guilty and that the proponents of 
a change to the existing system have not discharged 
their obligation to justify why such a change would be 
necessary. The right to silence is effectively abolished if 
inferences are allowed to be drawn from an accused's 
silence.

Dr Kumar Amerasekara, Senior Lecturer at Monash 
University

Dr Amerasekara presented an academic view 
comparing the Victorian model with the UK model. 
Under the UK model, a number of inferences can be 
drawn currently from an accused exercising his or her 
right to silence. Such inferences arise when an accused 
refuses to answer 
a question or fails 
to mention a fact 
to the police 
when charged 
with an offence or 
fails to account 
for real evidence 
(objects or 
substances) 
which is found 
on his or her 
person or in his 
possession when 
arrested.

Dr Amerasekara 
noted that the UK 
Act does however 
contain a
safeguard. The inference that may be drawn from the 
failure or refusal to do the above is that inference which 
"appears proper”. Accordingly, there is no obligation on 
a Court to draw an inference from an exercise of the 
right to silence but it may do so if it appears proper.
The UK Act further provides that no inference may be 
drawn that silence justifies a presumption of guilt or 
that silence can convert a case which has no answer 
into one that justifies a conviction. In the UK model the 
accused is given a different caution by police than 
previously used by the police in the UK (and as is still 
currently used in Victoria). An accused is cautioned 
that silence and a refusal to answer questions may 
harm the accused's case if charged.

disadvantaged background as that of the accused. He 
believed the existing system with tape recording of 
interviews, ability to have a friend or solicitor present 
and the obligation on police to notify the Aboriginal 
Legal Service of any questioning of an indigenous 
person provided enough protection for suspects.

Chief Inspector Cartwright believed that the 
importance of the right to silence was clear in serious 
cases such as murder or in a child sexual offence where 
the victim was not able to put their position or if it was 
a case of one person's word against another. He noted 
that there are a number of accused persons such as for 
white collar crimes, who are articulate in court and not 
from disadvantaged backgrounds. He also noted that 
in a range of other areas suspects are already required 
to provide self-incriminating evidence. For example 
when undergoing breath testing or DNA or blood 
testing. He therefore concurred with the view that no 
changes should be made to the current position.

Mr Peter Ryan MLA, Chairperson of Committee

Mr Ryan gave an overview of the Committee's terms of 
reference and the trip to England by the Committee to 
gain knowledge in the area relating to the changes to 
the right to silence.

Keep your eyes open for more debate on the 
Committee's report to be tabled soon in Parliament.

Trudy Steedman and Marisa Patitucci

Chief Inspector, Mr Tim Cartwright, Victoria Police

Chief Inspector Cartwright believed that the issue is 
one of balancing the rights of the accused with the 
rights of the victim. He believes the system as it 
presently exists does not create enough concern for the 
rights of the victim who may be from an equally
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