
Legal Update

Cross Vesting 
Legislation Invalid
On 17 June in Re Wakim: Ex parte McNally [1999] HCA 27, 
the High Court of Australia declared the cross vesting 
component of the Corporations Law to be 
constitutionally invalid. The decision raises important 
questions concerning the validity of past decisions in the 
Federal Court and other Chapter III courts.

BACKGROUND
Legislation providing for cross-vesting of jurisdiction 
between Federal, State and Territory Courts was enacted 
to take effect in 1988. Further legislation providing 
specifically for cross-vesting jurisdiction in relation to 
matters arising under the Corporations Law was enacted 
in 1989 and 1990.

The State Cross-Vesting Acts provide that each of the 
Federal Court, Family Court, Supreme Court of another 
State or of a Territory and the State Family Court of 
another State "has and may exercise original and 
appellate jurisdiction with respect to State matters".

The validity of the legislation had previously been 
upheld by the Full Federal Court in BP Australia Limited 
v. Amann Aviation Pty Ltd in 1995. It survived a further 
challenge in Gould v. Brown (1998) 193 CLR 346 when the 
six Justices who sat on the appeal were evenly divided 
and the appeal was consequently dismissed.

THE DECISION IN RE WAKIM
By a six-one majority (Kirby J dissenting), the High 
Court held that Chapter III of the Australian Constitution 
(see in particular ss.75-77) exhaustively set out the 
matters for which jurisdiction could be conferred on 
Chapter III Courts, such as the Federal Court.

The High Court held that State Parliaments had no 
power to vest State judicial power in federal courts 
created by the Parliament of the Commonwealth and 
that the Parliament of the Commonwealth had no power 
to consent to State Parliaments vesting State judicial 
power in the federal courts.

Consequently, to the extent that the Corporations Act 1989 
(Cth) and the Corporations (New South Wales) Act 1990

(NSW) purported to vest State judicial power in the 
Federal Court of Australia, they were invalid.

The majority also held that the Jurisdiction of Courts 
(Cross-Vesting Act 1987) (Cth) and the Jurisdiction of 
Courts (Cross Vesting) Act 1987 of each of the States, 
which purports to vest State judicial power in the federal 
court, is invalid.

McHugh J stated: "Sections 75, 76 and 77 of Ch III of the 
Constitution give the Parliament that legislative power 
by empowering it to confer jurisdiction on federal courts 
in respect of the 'matters' specified in ss. 75 and 76. State 
jurisdiction or State judicial power is not one of those 
'matters'. If a Federal Court or for that matter a State 
Court is invested with jurisdiction to determine the 
matter under ss. 75 and 76, it is exercising federal 
jurisdiction even when State law must be applied in the 
proceedings. If State Law is determinative in a level 
proceeding but there is 'matter' within the meaning of ss. 
75 and 76, the court determining the rights and liabilities 
of the parties is exercising State judicial power and its 
authority to decide those rights and liabilities is an 
exercise of State jurisdiction".

IMPLICATIONS OF THE DECISION
The majority rejected arguments based on the notion of 
'co-operative federalism' as a political slogan, not a 
criterion of constitutional validity or power. McHugh J 
said that the notion of co-operative federalism "records a 
result reached as the result of a State and the 
Commonwealth legislating within the powers conferred on 
them by the Constitution" and, together with the other 
majority judges, found that the cross-vesting legislation 
purported to create power where in fact none existed.

In recent years an increasing number of Corporations Law 
matters have been shunted from the State Supreme 
Courts into the Federal Court to avoid delays in 
obtaining hearings.

The High Court has made it clear that this practice is 
now clearly no longer an option despite public interest in 
upholding the cross vesting legislation.
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In family law matters, the decision means that the Family 
Court of Australia no longer has jurisdiction to make 
orders re de facto property law settlements or orders 
against third parties in property matters. Nor is it 
possible to bring claims for personal damages for 
domestic violence in the Family Court. This may well 
mean that parties in de facto relationships with children 
will have to issue proceedings concurrently in the Family 
Court and in the relevant State court.

Further, and of major concern, is the possibility that 
many decisions previously handed down by the federal 
courts are invalid for want of jurisdiction.

In response to this possibility, the Victorian Government 
has drafted a Model Bill for a Federal Courts (State 
Jurisdiction) Act. The model bill provides that certain 
decisions of the Federal Court of Australia or the Family 
Court of Australia will have effect as decisions of the 
Supreme Court, and makes other provisions in relation 
to certain matters relating to the jurisdiction of those 
courts.

The model bill was been released for public comment 
and can be viewed at www.justice.vic.gov.au. The

profession and users of the court system were invited to 
comment on the bill by 23 July 1999.

UPDATE:
Premier Jeff Kennett has advised the Institute that, 
following consideration of the issues involved, 
reconvening Parliament to pass the Victorian draft model 
bill is not thought necessary at this stage.

Responding to the government's request for comments 
regarding the Victorian draft model bill, the Institute has 
established a committee, convened by LIV Councillor 
Simon Begg, to examine this bill and relevant legislation 
from other states. Further details will be provided when 
available.

The ramifications of this decision and legislative 
developments will be explored further in the next edition 
of the YLJ.

Craig Doolan
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