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Karyn Palmer, Deacons and Yvette Nash, Office of Susan Davies MP,
Co-Clmirs Law Reform CommitteeIn late March, the Federal Government 

introduced a package of legislation 
intended to combat terrorism in the wake 
of September 11.

The Attorney-General, Daryl Williams, 
introduced six new Bills:
• Security Legislation Amendment 

(Terrorism) Bill 2002 [No.2]
• Suppression of the Financing of 

Terrorism Bill 2002
• Criminal Code Amendment (Suppression 

of Terrorist Bombings) Bill 2002
• Border Security Legislation Amendment 

Bill 2002
9 Telecommunications Interception 

Legislation Amendment Bill 2002 
9 Australian Security Intelligence 

Organisation Legislation Amendment 
(Terrorism) Bill 2002.

A number of commentators criticised the 
package of legislation as going too far and 
encroaching on fundamental rights such as, 
the right to silence and freedom of 
association.

The Law Council of Australia, in particular, 
argued that the Government needed to 
justify the creation of new statutory 
offences and powers “and to demonstrate 
that these strike the right balance between 
the needs of security and the rights and 
liberties of the individual”.1

The Law Council noted that a range of 
legislative and administrative measures 
already exist which could be drawn on in 
the event of a mainland terrorist incident 
in Australia, as reported previously by 
Australia in its first report to the UN 
Counter-Terrorism Committee.2

The legislative package
The initial legislative package sought to 
introduce a new general offence of terror
ism and an offence related to preparing 
for, or planning terrorist acts.3 The package 
also allowed for terrorist property to be 
frozen and seized and provided the Attor
ney-General with the power to proscribe an 
organisation as a terrorist organisation.4

The Australian Security Intelligence 
Organisation Amendment (Terrorism) Bill 
2002 (“ASIO Bill”) was introduced into 
Parliament after the initial package of Bills 
and purported to provide ASIO with the 
power to detain a person for 48 hours (in 
the first instance) incommunicado.5 No 
access to family members or legal repre
sentation is allowed and the period of 
detention can be extended by up to 6 days

and possibly more. Whilst that person is in 
custody without representation, they do 
not have the right to silence. Such a 
person would need to prove that they did 
not know anything in order to escape 
charges of withholding information under 
the ASIO Bill.6

Community Outcry
The scope and impact of these laws caused 
concern amongst a number of community 
groups and legal bodies. In brief the main 
concerns with the legislation include:
• The definition of “terrorism” contained 

with the package was too broad in 
scope and did not provide for an element 
of intent.7 Further, the terrorist offences 
were subject to a reverse onus of proof, 
putting the obligation on the accused 
to prove he or she was not guilty of an 
offence, and imposing absolute liability 
in relation to a number of offences 8.

• The Attorney-General and the govern
ment should not be given the power to 
ban organisations. Such powers violate 
fundamental principles of freedom of 
association and expression.9 These 
powers have been likened to laws 
banning the Communist Party which 
were struck down by the High Court in 
the 1950s (Australian Communist Party v 
The Commonwealth (1951) 83 CLR i).'°

9 The insertion of a new treason offence 
to replace the existing treason offence 
contained in the Crimes Act 1914 (Cth). 
The amendments include a new ground 
for the offence, namely, engaging in 
conduct that is intended to assist and 
does assist, by any means whatever, 
another country or an organisation 
engaged in armed hostilities against 
the Australian Defence Force (“ADF”). 
This broadens the definition to the 
extent that it could include non-military 
assistance and humanitarian aid such 
as medical assistance, sustenance and 
disaster relief.11

• ASIO should not be given the power to 
detain non-suspects for 48 hours incom
municado without access to a lawyer or 
the ability to claim the right to silence. 
The right to a lawyer and the right to 
silence are fundamental rights that 
should not be removed in any circum
stances.12 The existing methods of 
criminal investigation and arrest should 
be used.13

Inquiry by Parliamentary 
Committees
Public submissions were called for in 
relation to this legislation and public 
hearings were held by the Senate Legal 
and Constitutional Committee to consider 
the five Bills released initially by the 
Attorney-General. The Joint Parliamentary 
Committee on ASIO, ASIS and DSD 
considered the ASIO Bill.

The Senate Legal and Constitutional 
Committee and the Joint Parliamentary 
Committee have released a number of 
recommendations in relation to the 
legislative package.

Recommendations of the 
Senate Legal and 
Constitutional Committee
The Senate Committee tabled its report on 
8 May 2002 and has recommended a 
number of amendments including - the 
tightening of the definition of “terrorism” 
to include intention; amendment of the 
treason offence so that aid agencies are 
not caught within the ambit of the offence; 
removal of absolute liability terrorism 
offences; and that the Attorney-General 
should not be given the sole power to 
proscribe certain organisations. The 
Senate Committee has however 
recommended that the Attorney-General 
review the proscription provisions with a 
view to developing a statutory procedure 
that is reviewable and which provides 
detailed procedures for revocation.

Federal politicians are currently consider
ing the recommendations made by the 
Senate Committee in relation to the pro
posed legislative package. The Greens and 
the Democrats have indicated that they 
will not support the Bills in any form. 14 
However, the ALP and the Government are 
considering amendments to the current 
form of the legislation along the lines of 
the recommendations handed down by 
the Senate Committee.

Recommendations of the Joint 
Parliamentary Committee
The Joint Parliamentary Committee tabled 
their report on 5 June 2002 and has 
recommended, amongst other things, that 
only federal magistrates be given the 
power to issue warrants for detention; that 
the maximum period of detention be



limited to 7 days; that legal representation 
be provided to the detainee along set 
guidelines; the provision of protection 
against self incrimination for the provision 
of information in relation to a terrorist 
offence; and that persons under the age of 
18 be excluded from the operation of the 
legislation.

Of particular note were the comments of 
the Joint Parliamentary Committee 
chairman, David Jull MP, who stated in 
relation to the ASIO Bill that “In its original 
form it would undermine key legal rights 
and erode the civil liberties that make 
Australia a leading democracy”.15 He 
further commented that in the fight against 
terrorism civil liberties must not be 
compromised.

Update
The legislative package which included The 
Security Legislation Amendment (Terror
ism) Bill 2002 [No.2], Suppression of the

Financing of Terrorism Bill 2002, Border 
Security Legislation Amendment Bill 2002 
and the Telecommunications Interception 
Legislation Amendment Bill 2002 was 
passed by the Senate on 27 June 2002 and 
were assented to on 5 July 2002. The 
Criminal Code Amendment (Suppression 
of Terrorist Bombings) Bill 2002 was 
passed by the Senate on 27 June 2002 and 
assented to on 3 July 2002.

Debate in relation to the most contentious 
Bill, the ASIO Bill, has been postponed until 
the Senate sits again on 19 August 2002. ■
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Racial and Religious
Tolerance Act 2001:

An overview for practitioners
Joanna McCarthy, Articled Clerk, Minter EllisonLegislative prohibitions on racial and 

religious vilification have often provoked 
considerable debate about how to 
achieve an appropriate balance between 
the right to free speech, on the one hand, 
and the right to protection against the 
harmful effects of hate speech, on the 
other. The Racial and Religious 
Tolerance Act 2001 (Vic) ("Act”) reflects 
the recent efforts of the Victorian 
legislature to strike such a balance.

The Act came into operation on 1 January 
2002. It imposes both civil and criminal 
sanctions for perpetrators of racial hatred, 
whilst providing a defence for reasonable 
conduct done in good faith for the purpose 
of genuine debate.

The Act prohibits persons from engaging 
in conduct that incites hatred against, 
serious contempt for, or revulsion or severe 
ridicule of another person or class of 
persons, on the ground of their race or 
religion.1 However, such conduct is only 
unlawful where it occurs in public, or in 
private in circumstances that could reason
ably be expected to be heard or observed 
by a third party.2 The perpetrator’s motive 
is irrelevant, and race and religion need 
not be the dominant ground for their con
duct, so long as it is a substantial ground.3

Aggrieved persons or their represent
atives may lodge a written complaint with 
the Equal Opportunity Commission of 
Victoria (“EOCV”).4 The EOCV must attempt 
to resolve complaints according to the 
conciliation and arbitration procedures 
set out in the Equal Opportunity Act 1995 
(Vic).5 A person must not be victimised for 
having foreshadowed, brought or suppor
ted a complaint.6

No cases have yet been decided underthe 
new Act. However, the Victorian Office of 
Multicultural Affairs has provided exam
ples of behaviour that it believes may be 
covered by the Act. These include:
• writing racist graffiti in public places or 

in a workplace;
• making racist speeches at a public rally;
• displaying racist posters or stickers in a 

public place or in a workplace;
• racist or religious vilifying abuse in a 

public place or in a workplace; and
• offensive racist comments in a publica

tion including internet, e-mail and 
workplace intranet and e-mail.7

In the interests of free speech, the legisla
tion does not apply to conduct that is 
engaged in reasonably and in good faith 
in relation to:

• an artistic work or performance;
• a statement, publication, discussion or 

debate in any genuine academic, art
istic, religious or scientific purpose or 
any purpose in the public interest; or

• a fair or accurate report on a matter of 
public interest.8

The inclusion of this defence may go some 
way towards allaying the concerns of civil 
libertarians that racial vilification laws will 
unduly inhibit robust public debate.9

The new legislation complements and 
extends the existing federal provisions in 
the Racial Discrimination Act 1975 (Cth)10 
(“RDA”) which impose civil, but not crim
inal, penalties for the incitement of racial 
hatred.11 By contrast, the new Victorian 
legislation imposes criminal penalties of 
up to six months’ imprisonment for inten
tional acts which the offender knows are 
likely to incite serious hatred, contempt, 
revulsion or ridicule.12 Such cases are 
referred to the Victoria Police after initial 
assessment by the EOCV.

Crucially, the Act places an onus on emp
loyers to ensure that racial and religious 
tolerance is maintained in the workplace. 
As with the existing anti-discrimination 
laws, the Act provides that an employer or
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