
contains information that an investor considers 
at the outset of making a decision to invest. 
The SOA contains a record of advice given and 
recommendations made to an investor, and a 
PDS contains information which the investor 
may have relied on in making the decision 
whether to invest in the particular product 
concerned. By covering actions and statements 
made in the course of entreating, advising and 
informing in this manner, the FSG, SOA and 
PDS can later constitute proof of these same 
actions and statements. In circumstances 
where a financial services licensee attempts to 
act fraudulently, by relinquishing responsi
bility for incorrect advice or charging investors 
unexplained fees and charges, these docu
ments may become valuable assets in 
establishing the actual events that took place.

(iii) Minimising uncertainty and undisclosed 
risk
It is increasingly necessary to minimise 
uncertainty and undisclosed risk, as the 
current broad base of investors may include 
many with non-diversified portfolios. To this 
end, the SOA and PDS provide some protection 
as the SOA acts to clarify all advice given orally 
and the PDS provides detailed information on 
the product being acquired, including the 
charges associated with it, the fees proposed

and other matters of relevance. Uncertainty is 
minimised by ensuring the investor has a 
complete record of the advice given, which can 
be referred to at a later time. Likewise, 
undisclosed risks are minimised because a 
PDS must detail all relevant information related 
to a particular product. As such, these docu
ments raise the threshold of the minimum level 
of information that must be provided and by 
doing so, the uncertainty for investors is 
reduced and it is less likely that undisclosed 
risks could cause detriment.

(iv) Equalising investor knowledge
Given the diversity in terms of age, education, 
experience, wealth, expectations and interests 
of investors in the financial markets of today, it 
can be said with a fair degree of certainty that 
the level of knowledge they possess is 
unequal. Due to this very diversity, it is neces
sary to standardise the degree of information 
available, so that more knowledgeable, 
professional and institutional investors do not 
always make a profit over less experienced 
“mums and dads”. The provision of the FSGs, 
SOAs and PDSs acts to level the disparities 
that exist between investors. Commentators 
have questioned the validity of equating 
equality in receiving information with equality 
of knowledge and some have argued that

providing more information may confuse and 
baffle unsophisticated investors rather than 
assist them. Flowever, one of the requirements 
of the FSRA is that financial services informa
tion be presented in a ‘clear, concise and 
effective manner’ (ss 942C(6A), 947B(6) and 
ioi3C(3) of the Corporations Act). Furthermore, 
even if it can be said that some investors may 
not know how to process the information 
received, it is surely better that they have a 
written record of the information so as to seek 
clarification from those better skilled to 
process such information.

Conclusion
Disclosure is only one of the tools used for the 
purpose of enhancing the protection of 
investors. The FSRA also provides for a number 
of other investor protection mechanisms, such 
as the imposition of a licensing scheme, 
cooling-off periods and restrictions on 
methods of advertising and sales. Additional 
information on these mechanisms and the 
FSRA in general may be found at the Australian 
Securities and Investment Commission website 
at www.asic.gov.au. •

l Dineli is a ist Year Banking & Finance Lawyer currently 

completing a Masters in Law at Monash University.

Testamentary Capacity:
A Practical

A will is invalid unless at the time it was 
made, the willmoker was mentally 
capable of disposing of his or her 
property in the manner specified in the 
will, that is, the willmoker had testa
mentary capacity. This is a brief 
practical introduction to this issue.

How is it tested?
The test for testamentary capacity is well 
established. A willmaker must:

• understand the nature of the testamentary 
act and its effects;

• understand the extent of the property of 
which he or she is disposing;

• be able to comprehend and appreciate the 
claims to which he or she ought to give 
effect free from any disorder of the mind or 
delusion that would bring about a disposal 
of property which, if the mind had been 
sound would not have been made.1

The test has several parts and each must be 
satisfied.

Introduction

Who bears the onus?
The propounder of the will (the person seek
ing probate) has the burden of proving that 
the willmaker had capacity. However, once a 
prima facie case has been made out, the burden 
shifts to the challenger2.

What is the crucial time?
The crucial time for determining whether there 
was capacity, is the time that instructions 
were given, not the time the will was execu
ted. Care should be taken to properly docu
ment the attendance at which instructions are 
taken and any queries concerning capacity 
should be resolved at that time.

Applying the test
Generally speaking, the precise circumstances 
of each case must be carefully examined to 
determine whether each aspect of the test 
was satisfied3.

However, beware of the following traps:

Andrew Verspaandonk, Barrister
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• The mere fact that a willmaker was subject 
to an order of the Guardianship and Admin
istration Board at the time of providing 
instructions does not necessarily mean he 
or she lacked capacity. The underlying “dis
ability” upon which the order was based 
needs to be examined in light of the test.

• The “mini-mental” test for assessing cog
nitive impairment is not designed to measure 
testamentary capacity. For example, it is 
insensitive to frontal impairment (affecting 
the ability to plan and appreciate consequen
ces). Thus it is possible to score highly and 
yet not have testamentary capacity.

• Although depressive illness will not usually 
deprive a willmaker of capacity, when the 
illness is moderate to severe, it can lead to 
the willmaker having an unduly pessimistic 
understanding of the true value and extent 
of his or her assets, and distort their appre
ciation of claims on their bounty.

• No disability will result in testamentary 
incapacity, unless it prevents the willmaker 
from having the understanding and making 
the judgments referred to specifically in 
the test.

How is the will challenged 
before probate is granted?
A caveat should be lodged with the Registrar 
of Probates to prevent a grant of probate being 
made. Be careful, as unlike a caveat lodged 
under the Transfer of Land Act 1958 (Vic), a 
caveat lodged with the Registrar of Probates will 
automatically expire after six months although it 
can be renewed if no grant has occurred during 
that period.

Once an application for probate is made, the 
caveator is given notice and must file grounds 
of objection to the will within 30 days, failing 
which the caveat lapses and the application 
proceeds.

After objection, a summons for directions must 
be filed within 7 days and the matter is then 
referred to the Practice Court of the Supreme 
Court for directions.

The summons is issued in the application for 
the grant of probate, the caveator being 
added as a defendant to that proceeding.*

How is the will 
challenged after probate 
has been granted?
It is possible to challenge a will after a grant of 
probate has been made by making an applica
tion to revoke the grant. The challenger files a 
summons in the proceeding in which probate 
was granted, which is returnable before the 
Practice Court of the Supreme Court.

However, not only will the challenger need to 
establish prima facie grounds for the revoca
tion of the grant but the failure to prevent the 
grant in the first place must also be explained, 
on the basis that the relief is discretionary1 2 3 4 5.

How will the Court decide 
the issue?
The Court will make a determination on the 
balance of all ofthe evidence. The Court will not 
lightly overturn a will validly executed on its 
face and accordingly the evidence must clearly 
impugn the willmaker’s capacity.

Material circumstances include age, illness, the 
simplicity or complexity ofthe will, its apparent 
rationality or irrationality, the identity ofthe 
beneficiaries, prior willmaking history and the 
source ofthe instructions6.

Guidelines for 
preparing wills
How then should a solicitor proceed to prepare 
a will where there could be an issue of testa
mentary capacity?

The answer will depend on the circumstances of 
each case but the following guidelines have 
been suggested7:

• The willmaker should not be seen in the 
presence of beneficiaries or other persons 
interested in the outcome.

• Enquiries can be made, by phone or in 
person, of the treating GP or appropriate

specialist, regarding the willmaker’s condi
tion. If necessary (and if possible) the 
medical practitioner should witness the will.

• The willmaker should be probed about the 
areas relevant to the various parts ofthe test. 
A general explanation for the scheme of the 
will can be helpful, particularly where the 
intended beneficiary is not an “obvious” one.

• Prior to execution, the willmaker should read 
the entire document, or have it read to them.

• Execution should not occur in the presence 
of an interested person.

• Caution should be exercised even where 
instructions are taken directly from the 
willmaker but the making ofthe will has 
been facilitated by an interested person. 
Extreme care should be taken where will 
instructions are received through an 
interested person.

• Dictate file notes which can provide a 
clear and comprehensive record of the 
transaction.

Despite the pressures of legal practice, it is 
important to be vigilant to ensure that as far 
as possible, the expense and upheaval of a 
challenge to a will is avoided. •

1 Banks-v-Goodfellow (18/0) LR 5 QB 549 at 565
2 Bailey-v-Bailey (1924) 34 CLR 558- at 570-572 
per Isaacs J
3 See Wills, Probate and Administration (Victo
ria), Boaden, Sparke, Phillips and Collins (Butter- 
worths) paragraph [11,065] fora useful summary 
of various circumstances.
4 See generally, Order 8 Administration and Pro
bate Rules (Chapter III Supreme Court Rules).
5 See generally, Order 11, Administration and 
Probate Rules and Wills, Probate and Admini
stration (Victoria) paragraph [30,ooo]ff.
6 Bailey-v-Bailey, supra.
7 See Pates-v-Craig, unreported decision of Sup
reme Court of New South Wales, 28 August 1995, 
perSantow J who devoted a section of his Judge
ment to providing guidelines for solicitors. This 
is recommended reading. See also Re Estate of 
Sharman: Ex Parte Versluis (1999) NSWSC 709 
perYoung J.
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