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T
he High Court’s decision marks the first 
decision, from the highest court of any 
country, to determine where ‘publication’ 

occurs in an internet defamation case and 
which jurisdiction’s law is applicable.

In November 2000, businessman Joseph 
Gutnick commenced proceedings, in the 
Supreme Court of Victoria, against publisher 
Dow Jones for defamation concerning the 
publication of the article “Unholy Gains” on a 
United States website owned by Dow Jones. 
Dow Jones argued that the case should be 
heard in the United States, where the article 
was uploaded on a server, as this was the 
place of 'publication'.

On 10 December 2002, the High Court 
unanimously ruled that:

• web material is ‘published’, for the pur
poses of Australian defamation law, in 
every place that it is downloaded (viewed) 
and comprehended by a user;

• every such ‘publication’ constitutes a 
separate publication in the place where the 
user downloads and comprehends the 
material, exposing the web publisher to a 
separate defamation cause of action that 
arises in the jurisdiction governing that 
place; and

• where there are users in several places 
(and jurisdictions), the web publisher is 
exposed to separate defamation causes of 
action arising in each jurisdiction governing 
those places.

Gutnick also successfully argued that Victoria 
was not a clearly inappropriate forum in which 
to bring proceedings. The High Court rejected 
Dow Jones’ argument relying (amongst other 
things) on the earlier High Court decision of 
Renault SA v Zhang', to rule that, as publication 
of the defamatory material occurred in Victoria, 
the place of commission of the defamation was 
Victoria and therefore the applicable law was 
Victorian law.2

Increased exposure to 
multiple defamation 
actions against 
publishers in Australia?
The Court’s decision offers a caveat to pub
lishers, as Callinan J stated:

“If a publisher publishes in a multiplicity of 
jurisdictions it should understand, and must 
accept, that it runs the risk of liability in those 
jurisdictions in which the publication is not 
lawful and it inflicts damage.’’3

While Callinan J's remarks may seem to 
impose a particularly onerous burden on 
publishers, all members of the Court referred 
to several legal barriers that would serve to 
limit “global" liability4. These included:

• the costs and practicalities of bringing 
proceedings against a foreign publisher, 
which will usually be a sufficient impedi
ment to discourage even the most intrepid 
of litigants;

• where the publisher is said to have no 
presence or assets in the jurisdiction, it 
may choose to simply ignore the proceed
ings and save its contest for the courts of 
its own jurisdiction until an attempt is later 
made to enforce there the judgment 
obtained in a foreign trial;

• other protections provided by Australian 
law, such as relief against abuse of pro
cess, aggregation of damages, consolida
tion of proceedings, application of statutory 
provisions against double compensation, 
application of cross-vesting legislation and 
the application of Ashun estoppel5; and

• imposition of nominal damages or no 
damages at all for publication of a defam
atory matter in a jurisdiction in which a 
person defamed neither lives, has any 
interests, nor in which he or she has any 
reputation to vindicate6.

Reasonableness defence
The joint judgment of Gleeson CJ, McHugh, 
Gummow and Hayne JJ and the judgment of

Kirby J7 indicate the possibility of extending 
the qualified privilege defence to a defence of 
‘reasonableness’, as they stated:

“A case in which it is alleged the publisher’s 
conduct has all occurred outside the jurisdic
tion of the forum may invite attention to whether 
the reasonableness of the publisher's conduct 
should be given any significance in deciding 
whether it has a defence to the claim made. In 
particular, it may invite attention to whether the 
reasonableness of the publisher's conduct 
should be judged according to all the circum
stances relevant to its conduct, including 
where that conduct took place and what rules 
about defamation applied in that place or 
other places."8

Conclusion
If the High Court’s decision is followed in other 
jurisdictions, Australian publishers must be 
mindful of foreign defamation laws. Online 
publishers must consider the jurisdictions in 
which a person that may be defamed by the 
publisher has a reputation, those in which the 
publisher has assets and jurisdictions which 
have reciprocal enforcement arrangements 
with jurisdictions in which the publisher has 
assets. ■
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2 Similarly, Gaudron J, in a separate judgment, concurred but 
added that a plaintiff would be prevented in Australia from 
pursuing multiple, sequential defamation proceedings because 
of the rule in Port Melbourne Authority v Aushun Pty Ltd (1981) 
147 CLR 589 which prevents a plaintiff from raising an issue in a 
subsequent case which was relevant to the determination of 
earlier proceedings. While Callinan J also found Victoria to be a 
clearly appropriate forum for the litigation, he disagreed with her 
Honour’s belief that a plaintiff could be prevented from bringing 
multiple actions by finding that there was no reason why a 
person defamed in more than one jurisdiction might not litigate 
the case in each of those jurisdictions.
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