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Parliament, Refugees 
and the Court

The Effect of the Privative 
Clause under the Migration Act

O
n 4 February 2003 the High Court 
handed down its long awaited deci
sion determining the validity of the 
Federal government’s privative clause, 

enacted to ostensibly oust the jurisdiction of 
the High Court and Federal Courts from 
reviewing decisions made under the Migration 
Act 1958 (Cth) by the Refugee Review Tribunal 
and the Migration Review Tribunal. In Plaintiff 
S157/2002 v Commonwealth of Australia' the 
High Court unanimously held that s474 of the 
Migration Act - which provides that an 
administrative decision made under the Act (a 
privative clause decision) is final and must not 
be challenged or subject to mandamus, 
prohibition, injunction, declaration or certiorari 
in any court - was a constitutionally valid 
provision. This clause was enacted despite s 
75(v) of the Constitution which confers original 
jurisdiction on the High Court where a writ of 
mandamus, prohibition or injunction is sought 
against an officer of the Commonwealth.

In the five justice joint judgment, with Gleeson 
CJ and Callinan J writing separate but 
ultimately concurring decisions, the Court re
emphasized the doctrine first expounded by 
Dixon J in R v Hickman; Ex parte Fox and 
Clinton2 ('Hickman'), that privative clauses 
cannot be read so as to oust the jurisdiction of 
the High Court under the Constitution. What 
the Court did was to uphold the constitution
ality of the privative clause, yet ensure that 
judicial review remains available to migration 
and refugee decisions made by administrative 
bodies if those bodies have fallen into juris
dictional error. The rules of construction first 
laid out in Hickman, that the decision is valid if:

• it relates to the subject matter of the 
legislation;

• is reasonably capable of reference to the 
power legislatively granted to the admin
istrative body; and

• is a bona fide attempt to exercise that power, 

only apply to decisions made under the

Migration Act. Decisions made “under" the 
Migration Act are those: "which involve neither 
a failure to exercise jurisdiction nor an excess 
of the jurisdiction conferred by the Act."3

What constitutes jurisdictional error has been 
described by the High Court in Craig v South 
Australia4 and Minister for Immigration and 
Multicultural Affairs v Yusuf5 and would include 
a failure to discharge “imperative duties" or to 
observe “inviolable limitations or restraints”. 
Indeed, an administrative decision which 
involves jurisdictional error is in fact no decision 
at all. Thus, the failure to comply with manda
tory procedural or other requirements of the 
Migration Act may constitute jurisdictional error.

Gleeson CJ noted that, subject to any statutory 
provision, a denial of natural justice or pro
cedural fairness would ordinarily involve a 
failure to comply with a condition of the 
exercise of the decision-making power and so 
would result in jurisdictional error. However, as 
a result of the enactment in July 2002 of the 
Migration Legislation Amendment (Procedural 
Fairness) Act 2002 (Cth), if the Tribunal follows 
the procedural requirements set out in the Act, 
it is unlikely that it will be deemed to have 
failed to afford procedural fairness.

The High Court rejected the idea that Parlia
ment can, by a privative clause, confer power 
on an administrative body to determine its 
jurisdiction to make a decision. The Court was 
at pains to point out that the judicial power of 
the Commonwealth cannot be exercised other 
than in accordance with Chapter III of the 
Constitution, so that Parliament cannot confer 
on an administrative body the power to 
conclusively determine the limits of its own 
jurisdiction.

The joint judgment forcefully stated that:6

"[tjhe reservation to this Court by the Constitu
tion of the jurisdiction in all matters in which the 
named constitutional writs or an injunction are 
sought against an officer of the Commonwealth 
is a means of assuring to all people affected 
that officers of the Commonwealth obey the law 
and neither exceed nor neglect any jurisdiction
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which the law confers on them ... Under the 
Constitution of the Commonwealth the ultimate 
decision-maker in all matters where there is a 
contest, is this Court... In the end, pursuant to 
s 75 of the Constitution, this limits the powers of 
the Parliament or of the Executive to avoid, or 
confine, judicial review."

In its decision the High Court upheld the 
supremacy under the Constitution of the role of 
the judiciary in determining the legality and 
validity of federal administrative decisions, and 
ensured administrative decision-makers 
cannot determine the boundaries of their own 
power. Whilst the government may well seek to 
again amend the Migration Act so as to 
circumscribe the duties required to be fol
lowed by administrative decision-makers, the 
High Court has made it clear that it is to have 
the final say in determining the legality of 
administrative decision-making. The import
ance of this is underscored by Lord Denning's 
statement in 1957, that if “tribunals were to be 
at liberty to exceed their jurisdiction without 
any check by the courts, the rule of law would 
be at an end.”7 ■
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