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detainable under the legislation (this was raised from 14 to 16 years),
the ability of detainees to access a lawyer of their own choice, and the

length of time a person could be questioned and detained.

6 See s 34C of the Act. Note however that the rules for children who are
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Opportunity Cornmission:

Proposed changes

he Human Rights and Equal Opportunity
Commission (“HREOC”) was established
in 19861 HREOC works to protect human

rights in Australia, particularly in the areas

discrimination on the basis of sex, race and
disability. There is also a strong focus on the
rights of indigenous Australians2

Amongst its initiatives, HREOC has a
complaints-handling process and an education
program, and holds inquiries into important
national issues. It is also able to intervene and

apply to become amicus curiae in cases
affecting fundamental human rights principles3

In a Bill currently before Federal Parliament,
some of these fundamental functions may be
put at risk. The Australian Human Rights
Commission Legislation Bill 2003 (Cth)
proposes the following structural amendments:

m The introduction of a requirement that
the Attorney-General must approve the
intervention of HREOC in court proceed-
ings that raise important human rights or
discrimination issues;

m The removal of special purpose com-
missioners, to be replaced with general
commissioners;

m A limitation on HREOC's inquiry powers,
and the removal of the power to recom-
mend the awarding of compensation in
discrimination matters;

m A shift in focus from compliance and
individual complaint handling functions
to an emphasis on education and the
promotion of awareness; and

m The removal of the President’'s ability to
delegate inquiry powers to the Human
Rights Commissioner.
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The proposed requirement that the Attorney-
General must give approval for the intervention
of HREOC into important cases raises some
®bncerns. The most obvious problem is the
potential conflict of interest when the
Commonwealth is a party to the proceeding.
Since HREOC was established, it has
intervened in 35 cases . In more than half those
cases, the Commonwealth has been a party to
the proceedingsb5. Currently, courts have the
discretion to determine whether or not to grant
HREOC leave to intervene in a case. The
amendment provides an exception where the
President of HREOC is a judge with federal
jurisdiction, in which case the approval of the
Attorney-General is not required6,but in all other

cases such approval would be needed.

It can also be argued that the Attorney-
General's approval would impact upon the
independence of HREOC. As a member of the
government, the Attorney-General will clearly
have party-political views. The approval of the
Attorney-General would blur the line between
the executive and judicial arms of power and
may offend the constitutional principle of
separation of powers.

The removal of specialist commissioners, and
their replacement with general commissioners,
presents both positives and negatives. Clearly
general commissioners will provide greater
flexibility and access, as Commissioners won't
be restricted to their specialities. However,
removing areas of speciality may result in less
areas of focus for HREOCT. Further, the
specialist commissioners - the Disability, Race
and Sex Discrimination Commissioners and the
Aboriginal and Torres Strait Islander Social
Justice Commissioner - will lose their expertise
and the relationships they have formed with

their constituent groups, and similarly the
disadvantaged groups will lose their right to
specialist advocacy8

Other concerns raised about the proposed
changes include: the impact they may have
upon the effectiveness of HREOC by removing
the power to recommend compensation in
discrimination matters, as well as the shift in
HREOC's focus away from its compliance and
complaint handling functions towards
education and awareness. Further, the
Attorney-General would be given power to
appoint part-time ‘complaints commissioners'
to assist with inquiries received by HREOC.
This has been criticised as trying to fix
something that isn’t broken. The current
complaint-handling system works effectively
and there is no backlogd.

The proposed amendments to the Human
Rights and Equal Opportunity Commission Act
1986 (Cth) have received a mixed response.
Some changes appear to not achieve a great
deal, whereas others appear to take away or
limit some of the important functions of HREOC.
As stated above, the Bill is still before
Parliament, so it remains to be seen whether or
not the changes will take place. m
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