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Deep vein thrombosis 
and air travel

By Elise Roberts, Solicitor and

Deep vein thrombosis - 
a brief description
Deep vein thrombosis (DVT) has been a recognised 
medical condition for many years.' It occurs when 
blood clots form, usually in the large vgins of the 
legs.’ Symptoms of DVT include pain and swelling 
in the leg or breathlessness. If a blood clot breaks 
free and travels to the lungs (pulmonary embolism), 
heart or brain it can cause respiratory distress, heart 
attacks, strokes, severe organ damage or death.3

Immobility is a frequent contributory factor in 
the formation of DVT. People who are confined 
to bed, such as patients who have just undergone 
surgery are at increased risk.4 Clots can even occur 
after short periods of immobility and have been 
reported in such instances as after periods of sitting 
at the theatre.5 Other risk factors for DVT’ include 
increasing age, obesity, smoking, drinking alcohol, 
dehydration, pregnancy, use of oral contraceptives, 
cancer, heart disease and family history of DVT.6

The association between DVT and air travel is 
now the subject of litigation in a test case presently 
before the High Court of Australia. More than 
400 plaintiffs await the resolution of this case 
before they can have their matters determined.

Brian William Povey v Civil Aviation 
Safety Authority and Others
Summary of claims
Brian Povey instituted legal proceedings on 20 
August 2001 in the Supreme Court of Victoria 
against Qantas Airways Limited, British Airways Pic 
and the Civil Aviation Safety Authority claiming 
damages for injuries, which he has alleged included 
DVT, pulmonary embolism and a stroke.

Povey’s proceedings against the airline defendants 
were brought, inter alia, under Article 17 of the 
Warsaw Convention as Amended at the Hague 
1955, and by Protocol No. 4 of Montreal 1975 
(Convention) which deals with the right to comp
ensation for personal injury as follows:

“17. The carrier is liable for damage sustained 
in the event of the death or wounding of a 
passenger or any other bodily injury suffered 
by a passenger, if the accident which caused 
the damage so sustained took place on board the 
aircraft or in the course of any of the operations 
of embarking or disembarking.”

The Convention is incorporated into Australian 
• domestic law under the Civil Aviation (Carriers 

Liability) Act 1959 (Cth).

Povey alleged that his injuries were caused by an 
“accident” constituted by flight conditions during 
air travel from Sydney to London alleging:
• a restricted environment immobilising him in a 

seated position for long periods of time;
• impediments to getting out of his seat;
• the airline defendants offer and supply of alco

holic beverages, tea and coffee;
• the airline defendants discouraging him from 

moving around the aircraft and encouraging him 
to remain seated; and

• the airline defendants not warning him of the 
risk of DVT or providing him with information 
on precautions to reduce the risk of DVT.8

The airline defendants sought judgment against 
Povey or alternatively that the proceedings should 
be stayed or the statement of claim should be struck 
out because Povey could not establish his injuries 
were caused by an “accident” as defined in Article 
17 of the Convention.

The airline defendants’ applications came before 
Justice Bongiorno in the Supreme Court of Victoria 
on 20 May 2002.

Authorities from other jurisdictions
In construing Article 17 of the Convention, 
Bongiorno J referred to the US Supreme Court 
case of Air France v Saks9 (Saks). In this case the 
plaintiff had become permanently deaf in her left 
ear due to changes in cabin pressure as the aircraft 
descended. Her action for damages was brought 
under the Convention.

Justice O’Connor delivered the judgment of 
the US Court in Saks and looked at the definition 
of “accident” in Article 17 of the Convention. The 
US Court contrasted the word “accident” in Article 
17 in relation to injury of a passenger to an “occur
rence” in Article 18 in relation to damage of baggage 
or cargo.10 It then cited Lord Lindley in Fenton 
v J Thorley & Co" who defined “accident” to be an 
“unintended and unexpected occurrence which 
produces hurt or loss”12 requiring the accident to be 
a cause of the passenger’s injury and not the injury 
itself.13 The US Court found that liability under 
Article 17 would only arise ‘if a passenger’s injury 
is caused by an unexpected or unusual event or 
happening that is external to the passenger”.14 It also 
found that an accident could also be characterised 
as a chain of events. The passenger had only to 
prove that one link in the chain was an unusual or 
unexpected event external to him or her.15 This 
definition should be applied flexibly after consid
eration of all the circumstances surrounding the 
passengers injuries.16 The US Court concluded that 
the injury of this plaintiff arose because of “her
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own internal reaction to the usual, normal and 
expected operation of the aircraft”.17 The decision of 
the US Court of Appeal in favour of the passenger 
was reversed and the case remitted for further 
proceedings consistent with the Supreme Court 
judgment.

Justice Bongiorno also referred to the US District 
Court case of Husain v Olympic Airways,18 which 
found that a flight attendant’s failure to move an 
asthmatic passenger away from a smoking section 
was an “accident”. It was held to be an unusual or 
unexpected event in relation to what was objectively 
expected in air travel at the time.

Trial judge’s decision
Justice Bongiorno concluded that failure of the 
airlines to warn of the risk of DVT and to advise of 
precautions to minimise the risk could constitute 
an “accident” as defined in the Convention because 
it could be argued that it is expected that airlines 
warn of risks and advise passengers of precautions 
that are within their knowledge. His Honour 
cited other examples such as wearing seatbelts and 
information on evacuation procedures. His Honour 
rejected the airline defendants’ submission that 
a failure to warn, being an omission to act cannot 
be an event on board an aircraft and referred to 
Article 25 of the Convention which contemplates 
omissions as well as accidents.19

Accordingly, Bongiorno J dismissed the airline 
defendants’ applications and gave leave to the plaintiff 
to amend its particulars and thereby continue the 
proceeding.

The airlines’ appeal and decision 
of Supreme Court of Victoria
The airline defendants appealed the decision of 
Bongiorno J. Their appeal came before Ormiston 
and Chernov JJA and Ashley AJA constituting the 
Supreme Court of Victoria Court of Appeal on 28 
July 2003.

Ormiston and Chernov JJA held as the majority 
that the passenger’s DVT as pleaded was not caiused 
by an “accident” under the Convention.

Ormiston JA held that the word “accident” as used 
in the Convention should be given its natural and 
ordinary meaning namely:

“a specific incident or occurrence which can be 
characterised as fortuitous”.20

This is consistent with the definition used in Saks 
- “an unexpected or unusual event . . . that is 
external to the passenger”.21
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Ormiston JA further found that ordinary and usual 
flight conditions, even on the widest interpretations 
cannot come within the expression of “unexpected 
or unusual event”, when they are normal and 
expected operations and procedures of the aircraft.22

His Honour was held that failure of the airlines to 
warn could not be held to be an “accident”. Further, 
it is a “a non-event and mere inaction” and “described 
a state of affairs which did not change from the start 
to the end of each flight”.23 His Honour held that 
the passenger characterising the airlines’ failure to 
warn in the context of the expectations of passengers 
to be warned of risks and precautionary measures 
within the airlines’ knowledge as unexpected or 
unusual behaviour are nouons of fault and negligence 
and are irrelevant24 in interpreting Article 17 the 
Convention.

Chernov JA also followed the decision of Saks 
which was recently cited with approval in England 
in the Court of Appeal case of The Deep Vein 
Thrombosis and Air Travel Group Litigation.25 
The UK Court also held that “a mere failure 
to warn, being mere inaction or inertia, could not 
amount to an accident”.26

Chernov JA found that the only acts alleged in 
the passenger’s pleadings that could be described as 
events were the discouragement of the passenger’s 
movement about the aircraft and the offer of certain 
beverages to the passenger.27 However, as these acts 
continued over the course of the flight and were

standard operations of the airline they could not 
amount to an event28 so were not unusual or unex
pected. Furthermore, the passenger’s injury was 
his internal reaction to standard flight conditions 
and so were not caused by an external event.29

Ashley AJA dissented. While his Honour found 
that “a bare failure to warn unaccompanied by 
other circumstances is unequivocally inaction and 
not ‘accident’”30, his Honour held that not all of 
the passenger’s pleadings should be struck out 
because part could satisfy the required definition of 
“accident” in Article 17 of the Convention.

Ashley AJA further considered those particulars 
dealing with the airline defendants discouraging 
movement around the aircraft and their encourage
ment to the passenger to stay seated, the offering of 
certain beverages and impediments to the passenger 
getting out of his seat could be considered in 
conjunction with the airline defendants’ knowledge 
of the risk of DVT and of the precautionary meas
ures of which the passenger had no knowledge.

His Honour held that the combinations of 
these particulars could constitute pleading of 
an “accident”.31

High Court Appeal?
The passenger, Povey, has applied to the High 
Court of Australia for special leave to appeal the 
decision of the Supreme Court of Victoria Court of

Appeal and his application has not yet been set 
down for a hearing date. ■
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