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New CGT concession for shares 
in active foreign companies

by Khai-Yin Lim, Solicitor, Rigby Cooke Lawyers

T
he third instalment of the government’s 
international tax reforms, the New Inter
national Tax Arrangements (Participation 
Exemption and Other Measures) Act 2004 (Cth), 

received royal assent on 29 June 2004.

Among other things, the changes will generally 
allow Australian multinational companies to 
repatriate profits of their foreign active businesses to 
Australia without incurring Australian tax.

The new regime aims to ensure Australian multi
national companies and their foreign subsidiaries 
can compete more effectively in capital markets. It 
enables companies to restructure their foreign 
shareholdings without being overburdened by 
Australian tax considerations.

Before the amendments, Australian companies were 
liable to tax on capital gains arising from the 
disposal of shares in foreign subsidiaries, including 
those with underlying active businesses.

Broadly, the amendments will reduce the capital 
gain or capital loss a company makes from specified 
capital gains tax (CGT) events happening on or 
after 1 April 2004 to shares in a foreign company 
where the foreign company has an underlying 
active business.

The specific CGT events that are affected are CGT 
events Al, Bl, C2, El, E2, G3, Jl, K4, K6, K10 
and K11. However, it is likely that CGT event Al 
will be the most common event as it relates to the 
disposal of a CGT asset.

This CGT concession does not however apply to 
eligible finance shares or widely distributed finance 
shares.

Eligibility for the concession
To be eligible, the resident company must have held 
a direct voting percentage in the foreign subsidiary 
of at least 10 per cent, for a continuous 12-month 
period in the two years immediately before the 
CGT event.

This means that if there is a trust or a partnership 
interposed between the shareholding entity and

the foreign company, then the company will not be 
taken to hold a direct voting percentage in the 
foreign company.

It also means that the concession only applies to 
shares in a foreign company that conducts an active 
business, not to shares that are a mere temporary 
investment.

Further, it allows the concession to be available 
for up to a year after the company ceased to hold at 
least a 10 per cent direct voting percentage that is 
held for at least 12 months. It also allows companies 
to retain eligibility for the concession in cases where 
they sell their shares in foreign companies in 
instalments.

Reduction of capital gains and 
capital losses
The resident company may reduce its capital gain 
or capital loss by the active foreign business asset 
percentage, which is the proportion of the value of 
active foreign business assets as compared to the 
value of total assets owned by the foreign company.

Where the result of the calculation is 90 per cent or 
more, the active foreign business asset percentage is 
taken to be 100 per cent. In this situation, the 
capital gains arising from the CGT event in relation 
to the shares in the foreign company will be reduced 
to nil, and thus exempt from capital gains tax.

However, all capital losses arising from the CGT 
events will also be disregarded. Thus, where capital 
losses arise, the new rules do not provide a 
concession. The capital losses are not available to be 
deducted against any capital gains arising during the 
income year nor will they be available to be carried 
forward to be deducted against future capital gains.

On the other hand, if the result of the calculation 
is less than 10 per cent, the active foreign business 
asset percentage is taken to be nil and all capital 
gains arising from the relevant CGT event will be 
subject to tax. All capital losses that arise from the 
CGT event will be available to be deducted from

any other capital gains or carried forward to be 
used against future capital gains.

The active assets and total assets owned by the 
company can be valued either using market values 
or book values.

Active foreign business asset
An active foreign business asset is either of the 
following:

• an asset (e.g. trading stock, plant and equipment, 
land and buildings) that is used, or held ready 
for use, by the company in the course of carrying 
on a business;

• goodwill; or
• shares in a company (but not a resident com

pany).
Active assets also include trade debts used solely in 
carrying on a business.

Excluded assets
The assets that are specifically excluded from the 
definition of an active foreign business asset include:

• financial instruments such as loans (including 
deposits with a bank or financial institution), 
debenture stock, bonds, debentures, certificates 
of entitlement, bills of exchange, promissory 
notes or other securities;

• eligible finance shares or widely distributed 
finance shares;

• interests in a trust or partnership;
• life insurance policies;
• rights or options to acquire a financial 

instrument, an interest in a company, trust or 
partnership or a life insurance policy;

• cash or cash equivalents; and
• assets deriving passive income, namely interest, 

an annuity, rent, royalties or foreign exchange 
gains (except where the asset is an intangible 
asset and its market value has been substantially 
enhanced through development, alteration or 
improvement to the asset, or the main use for 
deriving rent was only temporary). ■
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