Open-source software:
what is all the fuss?

By Matt Craven, Articled Clerk, Corrs Chambers Westgarth.

What is open-source
software?

Open-source software is a means of distributing
software whereby users can copy, modify and dis-
tribute the software freely, so long as the distribution
of the software complies with specific licence
restrictions. In order to understand this model of
software distribution, and its restrictions, it is im-
portant to first grasp some basic software concepts.

“Source code” and “object code” are different, yet
interrelated aspects of a software program. Source
code refers to the instructions (or lines of code)
entered by the software developer into a program-
ming language. Source code forms the basis from
which an executable program can be made. A
computer, however, requires the software program
instructions in object code - which comprises of
binary information (Is and Os) that is processed by
the computer's microprocessor in order to perform
the desired functions. A compiler converts the
instructions entered by the developer in the source
code into object code.

Due to the complexity of binary information,
object code cannot be easily modified, altered or
decompiled by programmers ifa consumer wants to
change the functionality of the software. Function-
ality is usually altered by manipulating the source
code ofthe software. Consequendy, software vendors
usually only release the object code versions of
their software to consumers as a means of protecting
their intellectual property. This is known as the
“closed-source” model ofsoftware distribution. As
you may now have guessed, “open-source” software
refers to software that is provided with (or at least
the option to obtain) the source code of the soft-
ware. This allows the consumer to modify and
improve the software for their own purposes, and
subject to various restrictions which will be
discussed below, distribute the modified software.

Copyright, licensing and open-
source software

The source code and object code of a software
program are regarded as literary works under
Australian copyright law.l The original programmer
of the open-source software is generally the owner
of the copyright? and has the exclusive right to
control any copying, reproduction or adaptation of
the software. The copyright owner can, however,
permit others to exercise any or all of the exclusive
rights by licence.

Open-source software is generally distributed to
consumers under the terms of a general public

licence (GPL). A common GPL used to distribute
open-source software is the GNU GPL.3 The GNU
GPL was intended by its creators to guarantee the
freedom to share and modify free software.l The
preamble to the GNU GPL states that “free” refers
to freedom and not price.5 While the price will
often be free, this need not necessarily be the case.

The central aim of the licence, and the whole
open-source software movement, is to provide a
mechanism to allow consumers to freely alter and
modify software in any way they desire. However,
if the consumer chooses to distribute the original
version of the open-source software, or the modified
version they have created, the licence requires that
they provide the source code with the executable
object code version of the software.7 Consequently,
ifa distributor fails to distribute the source code, or
make it readily available free of royalties,8 they
have gone outside the terms of the licence and can
be liable for infringement of the copyright in the
software.9

Validity of general public
licences

The validity and enforceability of the GNU GPL
was tested in a European Court in April 2004.
The case was brought by the chair of The Netfilter
Project against Sitecom, which had used one of
the Netfilter products licensed under the GNU
GPL to develop a wireless router product.ll The
Munich District Court in Germany made an order
requiring Sitecom to fully comply with all the
conditions of the GNU GPL - including the
requirement to distribute the Netfilter source code
free of royalties to its customers.” It is believed
that this was the first case in which a judge has ruled
on the validity ofthe GNU GPL.1

The business of open-source
software

The open-source software concept began in the
early 1980s, when the Free Software Foundation
was attempting to create a free version of Unix,
which was a proprietary closed-source operating
system developed by AT&T.13

Eventually, in 1991, Linus Torvalds developed a
new operating system, called “Linux”, which adopted
the open-source model of software distribution.!
Despite the fact that customers can legally obtain
Linux (and its variants) for free, many reputable
firms have proven that a profitable business can still
be built around open-source software.

LEGAL UPDATES

Companies such as IBM, NEC, Intel, Hewlett-
Packard, Fujitsu and Hitachi have realised that a lot
of money can be made indirectly off Linux by
providing support services to maintain and optimise
the software, selling hardware loaded with Linux, or
writing proprietary software that runs on Linux.1

The sums of money involved are not insignificant,
with IBM leading the way with a reported $2
billion in Linux related revenues in 2003.1

Governments around the world, including various
Australian commonwealth, state and territory
governments, have pushed for the adoption of
open-source alternatives to expensive proprietary
software.!'

Due to the commercial viability of open-source
alternatives to proprietary software, and the increas-
ing willingness of governments, businesses and
individuals to consider open-source software,
Microsoft has lowered some of its prices, arguably
in response to the very real threat of open-source
alternatives to its software.l§

The open-source software movement, however, has
experienced several setbacks.

Linux came under serious threat in March 2003
when the SCO Group (SCO) (purporting to be the
owner ofthe Unix proprietary software) sued IBM
for breach of copyright for the use of fragments of
Unix code within the Linux software distributed by
IBM.19 SCO even attempted to sue large corporate
users of Linux software, including DaimlerChrysler,
albeit largely unsuccessfully.2

The situation was further complicated by the fact
that Novell, a previous owner of the Unix software,
has asserted that they in fact still owned the rights
to the specific parts ofthe Unix code that IBM was
allegedly infringing.2l IBM and SCO are due in
court on 13 September 2004, where IBM will
argue for the dismissal of SCO’s suit and attempt to
obtain a declaration that it is not infringing SCO’s
copyright.22

Conclusion

The open-source model of software distribution
provides a significant and viable alternative to the
proprietary closed-source model of distribution
that has dominated the software market.

While the legal enforceability ofthe GNU GPL, or
any other general public licence, has yet to be
tested in an Australian Court,3 the Munich District
Court decision provides at least some legal credibility
to the open-source model ofsoftware distribution. m

(footnotes on page 19)



Mr Downer: There is our aid program, a large
proportion of it goes to countries in the Asia-
Pacific Region, Papa New Guinea, the South Pacific,
and countries like Tonga, Samoa and Vanuatu. We
put a lot of aid into Indochina - Vietnam, Cam-
bodia and Laos, as well as into Indonesia (the
second largest recipient of Australian aid). We help
them also through building commercial links. For
example we have negotiated Free Trade Agreements
with Thailand, Singapore and we are talking about
the possibility of a Free Trade Agreement with
Malaysia.

Rosalyn: In relation to Pauline Hanson, do you
think the perception ofAustralia in the Asia-Pacific
Region has changed since she has gone?

Mr Downer: People never talk about it anymore.
Whereas when | was first Foreign Minister for
three years they always asked about her. Govern-
ments obviously knew she was not part of the
Australian government. That was not true of the
media in Thailand and Hong Kong - it was a big
problem in those two countries.

Rosalyn: What would you say would be a highlight
of your parliamentary career?

Mr Downer: Certainly being the Foreign Minister.
While | have been the Foreign Minister, the
liberation of East Timor, settling civil war in
Bougainville, assisting the Solomon Islands to repair
and rebuild. We have actually made a pretty small
contribution but we have made a contribution to
the liberation of Iraq.

Rosalyn: | have heard that no interview with an
Australian politician is complete without a question
on Irag. So can you please tell me what the capital
of Iraq is?

Mr Downer: Baghdad. | have even been there.

Rosalyn: Thank you Mr Downer for your time. m

On the trail of fraud: Answer (continuedfrom page w)

The fraud was committed by Andrew Handy.

There was a fatal flaw in his account ofJohn Sneezy leaving the building
late Monday night: he alleged that he saw John Sneezy depart the
building with a handful-of blank cheques in his hand.

One question: ifSneezy was going to steal blank cheques, why would he
be carry them out in the open for anyone to see?

It was Handy who in fact stole the blank cheques during his cleaning
rounds late at night and negotiated them into the bank account that he
opened in a false name.

Andrew Handy opened the bank account at FBC Bank one week ago, so
that it would coincide with the departure of John Sneezy. Handy even
opened the account in the name of “SneezeWell” in an attempt to cast
suspicion upon John Sneezy. All documentation provided to FBC Bank
by Handy was forged, and he used a false name of “Simon Reginald
Smith” when opening the account. The bank cheque request was another
attempt to cloud the paper trail: “JS Trust” was another false name
intended to implicate John Sneezy once again, via his initials.

A mareva injunction against Andrew Handy is successful in restraining him
from dealing with the stolen funds and provides the foundation for
proceedings to be initiated for recovery.

INTERVIEWS
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