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Contract drafting tips

All lawyers in their early days fall victim to their 
supervising partner's red pen. Learning how to 
draft well is an often painful but nonetheless a 
necessary process.

The key to good drafting, as with many things in life, 
is practice. But there are a few basic concepts that 
beginner drafters should be aware of from the outset.

1. Allow plenty of time
By far the most common drafting trap that beginners fall 
into is failing to allow enough time to properly draft a 
contract, particularly where the document is being 
prepared from scratch.

Fooling yourself into thinking that you can knock 
something together in a couple of hours will more often 
than not lead to a very late night in the office. You should 
always try to allow a buffer of at least one day so that you 
can review the final product with a fresh set of eyes.

The widely-recognised "times 3" rule of time management 
applies to drafting as it does to most other aspects of legal 
practice. The rule stipulates that in calculating time 
estimates, you should first carefully consider the task 
involved and come up with what you genuinely feel to be 
a realistic (even conservative) figure. You then take that 
figure and multiply it by 3 - this will give you a figure 
approaching the amount of time that it will actually take 
to perform the task. The multiplier can gradually be reduced 
over time as a lawyer's level of experience increases.

2. Plan the basic structure
Before you start drafting any contract, you should set out 
on a piece of paper the order of the clauses that you want 
to include in the contract. At this stage, you should just be 
thinking in terms of how each clause will be headed and 
what the clause is meant to achieve at a very basic level.

Your plan should begin with the key clauses - those that 
go to the heart of what the particular contract is all about 
- and work down through the less substantive clauses and 
finish off with the more generic/boilerplate clauses.

Structure is often underrated by beginners. But rest 
assured, the time you spend planning will pay off later 
in the process. It is much more difficult to restructure a 
contract after it is drafted.

It is often worthwhile to have your supervisor review 
your plan before going any further.

3. Use more than one precedent
More often than not, content for a contract can be sourced 
from precedents. But don't just cut and paste text without 
thinking about its appropriateness to the particular 
contract. Ultimately, your own sense of reason should 
prevail when deciding how a contract is to be worded.

Ideally, you should try to review a number of relevant 
precedents to see how different people have approached 
the same issues that you are grappling with - some 
precedents are better than others.

In some areas of practice (including construction), 
certain types of contacts have become standardised, in 
which case, multiple precedents will be of limited use.

In other areas, the similar ways in which law firms 
draft contracts has meant that some contracts have 
effectively become standardised. This has the benefit of 
allowing lawyers in their negotiations to focus on broader 
principles rather than specific wording. A good bank of 
precedents can come in handy in these situations.

4. Keep it simple
If you, a lawyer, are having difficulty understanding 
what is being said in a contract, the chances are that the 
parties to the contract will not understand either.

Thankfully nowadays, most firms' precedents are 
drafted with the "average reader" in mind. But there is 
still a tendency for beginners to focus more on volume 
than content. This is partly because they feel guilty 
about spending a lot of time on something that, in the 
end, may only be a few pages long.

A well-drafted two-page contract is far better than a 
badly-drafted 20-page contract. Quite often in drafting, 
less is more.

Clauses should be easy to read. Use paragraps to break 
up clauses into logical components.

Try to keep in mind the poor articled clerk who will be 
made to review your contract at some point in the future 
as part of a sale due diligence - remember, what goes 
around, comes around.

5. Don’t forget the little things
Another common mistake made by beginners is to drop 
the ball after finishing the first cut of a contract - after 
all, it is only a draft and the client needed it yesterday.

Spending time on the finishing touches is perhaps the 
most stand-out trait of a good drafter.

As mentioned earlier, you should aim to give yourself 
enough time so that you can review the final product 
with a fresh set of eyes. It is amazing how much this 
simple step can add to the overall quality of a document.

The easiest way of picking up formatting errors and 
typos is to review a hard copy of the draft.

Always double check party names, addresses and ACNs/ 
ABNs - getting these wrong can really annoy the client.

Incorrect cross-references can be another source of 
embarrassment (there is no excuse for this). Automatic 
cross-referencing is a must. Manually updating cross
references every time an amendment is made is a huge 
waste of time.

6. Keep up-to-date
Finally, all lawyers, regardless of their daily workload, 
should make an effort to keep up-to-date with significant 
changes in the law (at least in a general sense).

Many of the clauses that you copy from precedents will 
have been drafted a particular way in response to either 
a statutory provision or a rule of common law. If you are 
unsure of whether a clause needs to be reworded in light 
of a change in the law, you should ask someone, and/or 
conduct your own investigations.

In any event, clauses involving specialty areas of the 
law should be reviewed by an expert (especially if your 
supervisor is not one).

Conclusion
Ultimately, the aim of contract drafting is to objectively 
clarify an understanding between parties. Ideally, this 
understanding should be communicated as clearly and 
succinctly as possible.

Review your contracts with a critical eye and think 
about where ambiguity might creep in. Try to take a step 
back and read the end product as if you have absolutely 
no background on the matter - it should still make 
perfect sense. ■
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