
Proposed amendments
to the Trade Practices Act 1974
Cracking down on cartels

£ Cartels are a cancer on our 
economy. 91

Australian Competition and Consumer Commission 
(ACCC) chair Graeme Samuel made this 
provocative statement to open his address at an 
international conference on cracking cartels which was 

held in Australia in late 2004. •
It clearly illustrates the regulator's view on the effects 

of cartels on Australia's economy in general and on fair 
competition in particular. Unsurprisingly, the ACCC has 
lobbied the federal government for some time to make , 
participation in cartel behaviour as unattractive as . 
possible. It has long been perceived by the ACCC that 
corporations have been willing to engage in this type of 
anti-competitive behaviour because the potential reward 
has far outweighed the potential punishment.

This is about to change.
. The Dawson Review2 made a number of 

recommendations for amendments to the Trade Practices 
Act 1974 (the Act). Included in chapter 10 of the Dawson 
Review were recommendations that penalties for 
involvement in cartel activity be drastically increased and 
that criminal offences be introduced. ,

What is a cartel?
"Cartel" behaviour is commonly seen to include conduct 
by two or more competing businesses such as:
* price fixing; ■
!i market sharing (including bid rigging, customer 

sharing); and/or
3 production and sales quotas. '

Cartel activity is riot specifically defined by the Act, but 
generally comes under the purview of Part IV of the Act 
which deals with restrictive trade practices. Cartel-type 
activities are dealt with by ss45, 46 (less so) and 47 (along 
with ss4D and 45A) of the Act. Generally, cartels involve a 
contract, arrangement or understanding which has the 
purpose, or would have or be likely to have the effect of 
substantially lessening competition or contain an 
exclusionary provision. ' .

An exclusionary provision is defined as an agreement 
between competitors to prevent, restrict or limit the 
supply of goods or services to, or the acquisition of goods 
or services from, particular persons or classes of persons 
(or doing so in particular circumstances or on particular 
conditions). A common example of an exclusionary 
provision would be a boycott.

Current penalty provisions
The existing civil penalty regime found iri s76 of the Act 
allows for corporations involved in contraventions of Part 
IV of the Act to face pecuniary penalties of up to $10 
million per contravention, while their executives can face 
penalties of up to $500,000. Despite these impressive 
sounding penalties, they have been viewed as insufficient 
in effectively deterring cartel activity because of the 
massive monetary benefits in which effective cartel 
participants can potentially share. ,

, In enforcement proceedings, the ACCC can seek a range 
of remedies for breach, including:
■ declarations that the conduct was unlawful;
H penalties (as referred to above);

S injunctions banning repeat conduct and/or requiring 
the person involved to undertake compliance training 
or put in place compliance systems; and 

SP damages for those who have suffered loss by reason of 
unlawful conduct and arrange of other orders such as 
community service and adverse publicity orders.

Proposed amendments .
Trade Practices Amendment Bill (No. 1) 2005 
(the Bill)
This Bill was read for a second time in the Lower House of 
federal Parliament on 17 February 2005 and is predomin
antly identical to a Bilk presented to Parliament but which 
lapsed prior to the 2004telection. Its general purpose is to 
enact some of the recommendations made by the Dawson 
Review. Among the amendments, the Bill gives effect to 
the penalty increases recommended by the Dawson Review 
for all offences committed under Part IV of the Act, not 
just cartel-type offences. '

If the Bill is enacted, the Act will be amended to 
provide a maximum pecuniary penalty for corporations to 
be the greater of:
5 $10 million; or . •
M three times the gain from the contravention; or 
*4 where the gain cannot be readily ascertained, 10 per 

cent of the turnover of the body corporate and all of 
its interconnected bodies'corporate (if any).

A "turnover" based penalty may not be an appropriate 
measure on which to base a monetary penalty. What is to 
happen where the gain made by the corporation(s) 
involved in the contravention is not significant, but 
cannot be readily ascertained? Ten percent of the turnover 
of a large multinational and all of its interconnected 
bodies corporate could amount to a colossal sum. No doubt 
this will deter any business from risking being subject to 
this penalty but its proportionality to the offence could 
come into question. A similar turnover based penalty in 
the UK resulted in a £6.7 million fine being imposed on a 
company which equated to a fine of about £230,000 per 
consumer subject to the contravening conduct3 - a penalty 
to have any existing cartel in a panic. .

The Bill also provides the courts the option to exclude an 
individual implicated in a Part IV contravention from being 
a director of a corporation or being involved in its manage
ment. Importantly, the Bill also prohibits corporations from 
indemnifying its officers against the imposition of 
pecuniary penalties or the legal costs of defending them. 
This effectively leaves company officers subject to 
proceedings with nowhere to go but their own resources.

These amendments have bipartisan support and it has 
been predicted the Bill will have a swift passage through . 
parliament. The penalties are sure to prove an immense 
disincentive to corporations risking engagement in cartel 
activity.

ACCC leniency policy
To add another string to its bow in combating cartel 
behaviour, the ACCC formally implemented its leniency 
policy in mid-2003. The leniency policy was also a 
recommendation of the Dawson Review. It recommended 
its implementation in relation to cartel behaviour where 
the ACCC would offer immunity from prosecution to those 
who came forward, first to divulge information (this is 
distinct from the ACCC's cooperation policy which applies 
to all forms of conduct). Such immunity is conditional on
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the company's full cooperation and that the 
company in question had not been originally 
responsible for engineering the cartel.

Already, the leniency policy has encouraged 
several companies to come forward and 
expose the cartels they are operating within. 
A notable example is that of Amcor Ltd, 
which late in 2004 cooperated with the ACCC 
in providing evidence of an alleged cartel 
operating within the Australian cardboard 
box market.

Justice Wilcox of the Federal Court has 
stated that if the leniency policy "leads to a 
perception amongst colluders that it may be 
wise to engage in a race to the ACCC's 
confessional, that may not be a bad thing".1 2 3 4

Not satisfied with this success, the ACCC 
has issued a discussion paper canvassing 
various possible enhancements to the policy. 
The review of the policy is being conducted 
to ensure its operation leads to the 
detection, cessation and eventual deterrence 
of all forms of cartel conduct.5

One important submission made to the 
ACCC states that the leniency policy and the 
cooperation policy should be subsumed 
within one overarching leniency policy to 
apply to all cartel conduct, and that the 
current requirement for restitution found in 
the policy be removed.6

Criminalising “hardcore” or 
serious cartel conduct
Under s78 of the Act, criminal penalties 
cannot be imposed on a person or corporation 
for contravention of any of the provisions of 
Part TV of the Act. So far as penalties are 
concerned, the enforcement of Part IV thus 
far have been by way of civil proceedings.

The Dawson Review recommended the 
introduction of a criminal offence for 
"hardcore" or serious cartel conduct. This 
recommendation was subject to further 
clarification on the detail of what would 
constitute a criminal cartel offence and how 
it would operate in conjunction with the 
existing civil regime.

A working party was formed to examine 
these issues comprising the Treasury, the 
ACCC, the Office of the Commonwealth 
Director of Public Prosecutions (the DPP) and 
the Attorney-General's Department (no 
business or legal representation was present 
on the working party).

On 2 February 2005, the Australian govern
ment announced that it had decided it would 
proceed to introduce criminal sanctions for 
serious cartel conduct.7 This press release 
from the Treasurer reflected the provisions 
that the Bill would likely contain.
The criminal offence 
The criminal cartel offence will prohibit the 
making or giving effect to a contract, 
arrangement or understanding between 
competitors that contains a provision to fix 
prices, restrict output, divide markets or rig 
bids, where the contract, arrangement or 
understanding is made or given effect to with 
the intention of dishonestly obtaining a gain 
from customers who fall victim to the cartel.8 9

The criminal offence is to apply to corpora
tions and individuals and will be incorporated 
into Part TV and the Schedule to the Act. The 
Treasurer stated that the federal government 
would seek agreement from the states and 
territories to this change in the context of 
the Conduct Code AgreementP

"Dishonesty"
"Dishonesty" will be the key element in 
proving a criminal cartel offence. This is the 
element that will distinguish criminal cartel 
conduct from conduct contravening the 
proposed civil cartel provisions of the Act.
The definition of dishonesty will be consistent 
with that already found in the Criminal Code, 
and already used in criminal proceedings 
involving fraud.
The criminal penalty
If found guilty of the cartel criminal offence, 
the maximum penalty will be a term of 
imprisonment of five years and fines identical 
to those introduced by the Bill in relation to 
the civil contraventions.
Definition of "cartel conduct"
A definition of "cartel conduct" is to be 
inserted into the Act and will take the form 
of the Organisation for Economic 
Co-operation and Development (OECD) 
definition of serious cartel conduct:

"An anti-competitive agreement, anti
competitive concerted practice, or anti
competitive arrangement by competitors to fix 
prices, make rigged bids (collusive tenders), 
establish output restrictions or quotas, or 
share or divide markets by allocating custom
ers, suppliers, territories or lines of commerce".
Parallel civil provision
The government has also considered it appro
priate to insert a civil cartel offence that 
mirrors the new criminal offence, to ensure 
consistency in the way in which the revised 
civil prohibitions and the new criminal 
offence are applied. This new civil offence 
would not of course require the "dishonesty" 
element but would create a new civil "per se" 
offence. That is, the conduct is assumed to 
substantially lessen competition and need 
not be proved. This is already the case in 
relation to price fixing and exclusionary 
provisions under the current regime but this 
new all encompassing cartel offence would 
proscribe all behaviour caught under it as a 
per se offence.

The cartel offence will capture price fixing, 
output restrictions, bid rigging and market 
sharing. The elements of the cartel offence are:
■ there must be an agreement made between 

or given effect by two or more parties;
■ the parties are competitors in the supply 

or acquisition of goods or services in a 
particular market; and

■ the agreement contains a provision to fix 
prices, restrict output, share or divide 
markets or rig bids (these activities will be 
explicitly defined in the cartel offence).10 11

If there is no element of "dishonesty" to the 
conduct, it will be dealt with the under the 
revised civil regime, in which all the activities 
outlined are per se offences, and will be 
subject to the pecuniary offences introduced 
by the Bill outlined earlier in this paper.
Interaction between proposed 
criminal and civil cartel offences
The DPP and the ACCC are to enter into a 
memorandum of understanding (MOU) out
lining how the investigation and enforcement 
of these criminal offences will proceed. It is 
the intention of the government, the ACCC 
and the DPP that the amendments target 
only serious hard core cartel behaviour with 
other conduct to be dealt with through the 
civil proceedings. This MOU is to outline what 
the ACCC will take into account when
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deciding whether to refer cartel behaviour to 
the DPP for criminal prosecution.

It is obvious that criminal sanctions will 
only be pursued by the DPP when it can 
clearly be justified or, more simply, that 
sufficient evidence exists for a jury to find 
the corporation or individual guilty of the 
offence beyond a reasonable doubt.
Immunity for whistleblowers
Like the existing leniency policy that is 
currently under review in relation to civil 
contraventions of the cartel provisions, an 
immunity policy for the criminal cartel 
offence is to be developed for whistleblowers 
that come forward to uncover cartels. Again, 
this will be formulated through consultation 
between the ACCC and the DPP and would 
likely contain similar provisions to the 
leniency policy for civil contraventions.

It is proposed that the prosecution policy 
of the DPP be amended to enable immunity to 
be granted to a corporation or individual at 
an early stage of an investigation rather than 
at its completion, which is practice now by 
the DPP. It is expected that, like the leniency 
policy, the immunity policy will be extremely 
effective in uncovering secretive cartels where 
those involved would undoubtedly wish to 
avoid possible jail terms and fines.

Conclusion
The proposed amendments outlined above 
represent drastic changes to the Act.

If enacted, they will embody a marked 
shift in the investigation and enforcement of 
contraventions of cartel activity in both the 
civil and criminal context. The introduction 
of markedly increased pecuniary penalties 
and criminal offences look likely to achieve 
the goal of deterring cartel conduct in 
Australia. Criminal sanctions have been 
effective in deterring cartels in many of 
Australia's trading partners11 and there is no 
reason why the same will not occur here.

It will be interesting to see the Bill in its 
final form and, if enacted, how the ACCC and 
the DPP will cooperate in the investigation 
and prosecution of alleged criminal cartel 
conduct. The introduction of an identical civil 
cartel offence will also broaden the ACCC's 
powers and arguably enable it to more success
fully penalise cartel participants in the courts.

The message is simple - cease actively 
engaging cartel conduct, quickly get to the 
"ACCC confessional" or risk jail and 
potentially crippling fines. ■

1. Graeme Samuel, speech delivered at "Cracking 
Cartels - International and Australian 
Developments Conference", 24 November 2004.

2. Committee of inquiry for the review of the Trade 
Practices Act, Parliament of Australia, Review of 
the Competitions provisions of the Trade 
Practices Act (2003) (The Dawson Review)

3. Decision of Director General of Fair Trading No. 
CA98/3/03 available at www.oft.gov.uk.

4. ACCC v FFE Building Services Limited [2003] FCA 
1542, at paras 29-30.

5. Para 2.2, "Review of the ACCC's leniency policy 
for cartel conduct" discussion paper.

6. Review of the ACCC's Leniency Policy for Cartel 
Conduct, The Trade Practices Committee of the 
Law Council of Australia, Business Law Section, 
February 2005.

7. "Criminal penalties for serious cartel behaviour", 
federal treasurer press release, 2 February 2005.

8. Note 7 above.
9. Note 7 above.
10. Note 7 above.
11. For example, the US, the UK and Canada.


