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Law program is an accredited 
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The YLS thanks the College of 
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AUSTRALIA BADLY 
NEEDS A CRIMINAL 
CASES REVIEW 
COMMITTEE.

Reviewing wrongful 
convictions
It is “better that 10 guilty persons escape 
than that one innocent suffer”.1 As 

one of our highest principles of justice, 
Blackstone's ratio is the keystone of our 
criminal justice system.2 It is in keeping 

with this principle that we must adopt a 
Criminal Cases Review Committee (CCRC).

The CCRC would be a low-cost,3 non-judicial 

body with the power to recommend cases 
to be reviewed by a state Court of Appeal 
where there is a “real possibility”4 that a 
wrongful conviction has occurred.5 This 
body would operate where processes of 
appeal have been exhausted, and there 
exists a “lurking doubt . . . whether an 
injustice has been done”.6 Often this can 
occur in cases of exculpatory evidence,7 DNA 
evidence8 or where an argument was not 
previously or properly presented to the court.9 

While the current system of appeal against 
conviction, where a verdict must be 
“unsafe and unsatisfactory”,10 is a powerful 

safeguard, it may be inadequate to detect all 
wrongful convictions. The inadequacies are 
three-fold. At the investigative level, once 

a conviction has been obtained it would 
generally take very compelling evidence to 
reopen a matter.11 At the prosecutorial level, 
it takes particular astuteness to be able 
to detect miscarriages of justice.12 At the 
judicial level, unless particularly probative 
evidence is adduced and/or the decision 
of a jury is so far removed as to be “unsafe 
and unsatisfactory”13 it is unlikely that any 

potential miscarriages of justice would even 
reach the courts.14 Even Kirby J was one 
of the justices who denied special leave to 
appeal the wrongful conviction of Andrew 
Mallard.15 Years later Mallard's conviction 
was famously overturned with His Honour 
sitting on the High Court bench.16 

The creation of a CCRC is in honest 
recognition that “[m]istaken convictions 
are not a relic of some bygone era . . . [T]hey 
remain as serious and shocking as ever”.17 
Since 1997, the UK CCRC has referred 
461 cases to the Court of Appeal with 325 
convictions being quashed.18 It would be 
foolhardy to assume that such errors do not 
occur in our jurisdiction.

Expert witnesses and 
miscarriages of justice
Monumental shifts have occurred in our 
criminal justice system, primarily driven 
by changes in forensic identification 
science, evidence and expert testimony.
Due to the courts' reliance on expert

witnesses the capacity of an expert to cause 
or contribute to a wrongful conviction is 
great.19 In Canada, the Goudge Inquiry 
revealed Ontario's chief paediatric 
pathologist operated unchecked for 10 
years and made grievous errors in 20 child 
autopsies, resulting in many wrongful 
convictions.20 In the US, an analysis of 86 
DNA exoneration cases found that 63 per 
cent of wrongful convictions were caused 
by forensic science testing errors and 27 
per cent by false or misleading evidence by 
forensic experts.21 These powerful examples 
demonstrate that the traditional adversarial 
system might not be robust enough to 
detect these wrongs. An incalculable 
number of errors may be present within 
any given investigation or at trial. Many of 
these will remain undetected and unknown 
within the current legal system. The public 
deserves a system that recognises these 
inevitable fallibilities of human nature. 
Establishing a CCRC provides further 
mechanisms for individual justice while 
also allowing a system-wide review of how 

expert evidence is presented to the courts.

Jama's case
Australia is not immune from miscarriages 
of justice. The wrongful conviction of Farah 
Jama,22 after a determination of guilt based 
solely on a single piece of DNA evidence, 
presents a powerful case for establishing a 
CCRC. It is an example of a systemic failure 
throughout our criminal justice system 
to recognise the proper probative value of 
DNA evidence.

On the facts, the complainant arrived 
at 10.20pm at a Doncaster nightclub 
and was found in a locked (from the 
inside) bathroom cubicle at 10.50pm.
She had consumed alcohol and Tetrigol, 
a medication recognised as capable of 
causing “blackouts”. She had recall up to 
10.40pm. This left a window of 10 minutes 
for a dark-skinned Somali man to enter the 

club unnoticed, by witnesses or CCTV,23 
enter the female bathroom and commit 
the purported rape. The Office of Public 
Prosecutions (OPP) formed the opinion 
that it could not know the exact manner in 
which the complainant was raped, but that
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What would you do?
she must have been raped. Critically, Farah 
Jama's DNA had been taken from a separate 
incident a few days earlier. It has been 
established that contamination through 

secondary transfer had clearly occurred.
In his report on the matter, Vincent J 

noted that the defence, prosecution and 
judiciary had all unquestioningly accepted 

the DNA evidence.24 Vincent J concluded 
that every person involved in the matter 
ignored Locard's principle,25 that every 
contact leaves a trace. Jama's case illustrates 
the dilemma that with the increasing 
sophistication of science (such as DNA 
evidence), the possibility for secondary 

transfer increases.26 Remarking on the 
matter Vincent J noted that:

“Both conceptually and operationally, 
our legal system is being required to 
accommodate and respond to awe-inspiring 

and almost magical developments in human 
knowledge and technologies concerning 
which, for most part, those involved have 

little or no knowledge or experience”.27 

The capacity of the system to adequately 

adapt to such developments has been 
seriously brought into question by Jama's

case. Vincent J further noted that perhaps 
the most disappointing feature of the case 
was the “total absence of any indication 
that any legal research had been conducted, 
bearing in mind that the circumstances 
of Jama's case had not occurred in this 
jurisdiction before.”28 Australia must have 
a system that can adequately deal with 
these challenges. Establishing a CCRC helps 

provide a further safeguard against the 
wrongful convictions that inevitably occur.

Is a national CCRC 
constitutionally valid?
The creation of a uniform and nationalised 

review committee may be tested on 
constitutional grounds, as the Federal 
Government has no power to legislate 
regarding state criminal matters. The 

potential for unease exists because such 
a body would have the power to review 
and come to potentially contrary findings 
over and above a state Court of Appeal or 
even the High Court.29 Any such argument 
would most likely be made under s71 
of the Constitution,30 which states that

judicial power cannot be exercised by 

any other body other than a Chapter 
III court.31 However, a committee body 

such as a national CCRC would not be 
exercising judicial power because the 

body would have no power to enforce its 
decisions over and above any Court of 
Appeal.32 Any such review of a wrongful 
conviction case would be brought forward 
to a state Court of Appeal on the basis of 
a statutory recommendation. By bringing 
a case for deliberation the CCRC operates 
much like a state's OPP, or an independent 
commission.33 It therefore seems unlikely 

that any constitutional impediments exist 
to prevent creating a nationalised CCRC 
that would be able to systematically review 
cases of wrongful conviction.

Australia must establish a CCRC
The wrongful conviction of a citizen is the 

“nightmare of all free peoples”.34 Rigorous 
analysis of convictions by a CCRC would help 
to ensure a robust and dynamic legal system 
and help prevent the innocent languishing 
in prison. We must not wait until our 

conscience is shocked out of apathy before 
adopting this principled law reform.35 ■
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