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I. ,ඇඍඋඈൽඎർඍංඈඇ

7KH�+DYHORFN�1RUWK�GULQNLQJ�ZDWHU�FDPS\OREDFWHULRVLV�LQFLGHQW�LQ������KLJKOLJKWHG�YDULRXV�LVVXHV�
in relation to aquifer management in New Zealand. The report of the Havelock North Drinking 

:DWHU�,QTXLU\�IRXQG�WKDW�WKH�FDPS\OREDFWHULRVLV�DPRQJ�WKH�D൵HFWHG�+DYHORFN�1RUWK�UHVLGHQWV�ZDV�
caused by their drinking water being contaminated with campylobacter bacterium.1 The Report 

stated that the likely source of the campylobacter bacterium was sheep faeces.2 Ultimately, sheep 

IDHFHV�KDG�FRQWDPLQDWHG�WKH�ZDWHU�VXSSO\�DW�%URRNYDOH�5RDG¶V�ERUH���DQG���3
The Report found that there were no criticism to be attributed to the farmers who had sheep 

grazing in the paddocks near these neighbouring contaminated bores.4 This was because having 

their sheep grazing in this area was a permitted activity and therefore did not require a resource 

consent.5�(VVHQWLDOO\��WKLV�¿QGLQJ�KLJKOLJKWV�WKH�LVVXH�RI�FODVVLI\LQJ�WKH�ODQG�XVH�DFWLYLW\�RI�VKHHS�
grazing in paddocks in close proximity to groundwater used for drinking water supply as a permitted 

DFWLYLW\��7KLV�ZLOO�EH�WHUPHG�WKH�³¿UVW�LVVXH´��7KLV�¿UVW�LVVXH�UDLVHV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�ODQG�
use activity of sheep grazing should be something other than a permitted activity, when there is 

SRWHQWLDO� IRU� WKH�DFWLYLW\� WR�DGYHUVHO\�D൵HFW� WKH�TXDOLW\�RI�JURXQGZDWHU�XVHG�IRU�GULQNLQJ�ZDWHU�
purposes in near proximity. 

The Report further stated that the Te Mata aquifer, where the contaminated drinking water was 

drawn from, was not a “source of aged water”.� It was noted that this can indicate that pathogens 

are entering into the aquifer through surface water.7�7KLV�¿QGLQJ�KLJKOLJKWV�WKH�LVVXH�RI�DEVWUDFWLQJ�
groundwater that is not a source of aged water for drinking water purposes. This will be referred to 

as the “second issue”. This second issue raises the question of whether groundwater that is young 

in age should be used for drinking water sources at all. 


� LLB Hons, University of Waikato.

1 Government Inquiry into Havelock North Drinking Water +DYHORFN� 1RUWK� 'ULQNLQJ� :DWHU� ,QTXLU\�� 6WDJH� ��
�'HSDUWPHQW�RI�,QWHUQDO�$൵DLUV��0D\�������DW�>��@��

2 Government Inquiry into Havelock North Drinking Water, above n 1, at [10].

3 At [33].

4 At [221].

5 At [221].

�� At [17].

7 Government Inquiry into Havelock North Drinking Water +DYHORFN� 1RUWK� 'ULQNLQJ� :DWHU� ,QTXLU\�� 6WDJH� ��
�'HSDUWPHQW�RI�,QWHUQDO�$൵DLUV��'HFHPEHU�������DW�>���@�
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3DXO�:KLWH� KDV� VXJJHVWHG� WKDW�0DVORZ¶V� +LHUDUFK\� RI� 1HHGV� FRXOG� SRWHQWLDOO\� EH� XVHG� WR�
improve aquifer management legislation frameworks and policies in New Zealand.8 This is an 

LQWHUHVWLQJ�SURSRVLWLRQ�LQ�OLJKW�RI�WKH�WZR�LGHQWL¿HG�LVVXHV�UHODWLQJ�WR�DTXLIHU�PDQDJHPHQW��,Q�YLHZ�
RI�WKHVH�WZR�LVVXHV�DQG�:KLWH¶V�WKHVLV��WKLV�DUWLFOH�ZLOO�H[SORUH�KRZ�0DVORZ¶V�+LHUDUFK\�RI�1HHGV�
can be used as a lens to identify aquifer management issues and gaps within current law and policy.

7KHUH�DUH�VL[�VXEVWDQWLYH�SDUWV��3DUW�,,�ZLOO�H[SODLQ�0DVORZ¶V�+LHUDUFK\�RI�1HHGV��0DVORZ¶V�
+21���,W�ZLOO�SURYLGH�D�EULHI�RYHUYLHZ�RI�WKH�GL൵HUHQW�QHHGV�HQFRPSDVVHG�ZLWKLQ�WKH�KLHUDUFK\�
including the physiological, safety, love, esteem and self-actualisation needs. Part III will discuss 

6XVWDLQDEOH� 'HYHORSPHQW� *RDO� 6L[� �6'*��� 7KH� JRDO¶V� WDUJHWV� DQG� LWV� UHOHYDQFH� WR� DTXLIHU�
PDQDJHPHQW�ZLOO�EH�H[DPLQHG� LQ� WKLV� VHFWLRQ��3DUW� ,9�ZLOO� H[SORUH� WKH� VWDWH�RI�1HZ�=HDODQG¶V�
groundwater and aquifers. It is submitted in this section that New Zealand is arguably not meeting 

WKHLU�JRDOV�LQ�6'*��ZLWK�UHVSHFW�WR�JURXQGZDWHU��3DUW�9�ZLOO�LGHQWLI\�WKH�UHOHYDQW�ODZ�DQG�SROLF\�
DVVRFLDWHG�ZLWK�WKH�WZR�VSHFL¿HG�LVVXHV��3DUW�9,�ZLOO�XWLOLVH�0DVORZ¶V�+21�DQG�6'*��DV�D�OHQV�WR�
LGHQWLI\�WKH�JDSV�ZLWKLQ�ODZ�DQG�SROLF\�DVVRFLDWHG�ZLWK�WKH�WZR�VSHFL¿HG�LVVXHV��,Q�WKLV�VHFWLRQ�LW�
is suggested that there are various gaps within law and policy that need to be addressed in relation 

to the two issues. Part VII will discuss what the law ought to look like in regard to addressing the 

LVVXHV�DQG�JDSV� LGHQWL¿HG�DV�D�UHVXOW�RI�XVLQJ�6'*��DQG�0DVORZ¶V�+21�DV�D� OHQV�� ,Q�HVVHQFH��
this section proposes that sheep should not be allowed in paddocks that are in close proximity to 

underground aquifer sources used for drinking water, or alternatively, the activity should require 

a resource consent, rather than be a permitted activity. Furthermore, it is recommended that the 

abstraction of young groundwater used for drinking water purposes should not be allowed. Lastly, 

WKLV�VHFWLRQ�UHFRPPHQGV�WKDW�0DVORZ¶V�+21�DQG�6'*��EH�LQWHJUDWHG�LQWR�1HZ�=HDODQG�ODZ�DQG�
policy associated with aquifer management, particularly in terms of the management of drinking 

ZDWHU�VRXUFHV��7KLV�VXSSRUWV�:KLWH¶V�WKHVLV�LQ�WHUPV�RI�0DVORZ¶V�+21�
7KH�¿QGLQJV� WKDW� DUH�PDGH� DUH� VLJQL¿FDQW� EHFDXVH� WKH\� LGHQWLI\�ZKHUH� ODZ� DQG� SROLF\� FDQ�

EH�LPSURYHG�LQ�WHUPV�RI�DGGUHVVLQJ�WKH�WZR�VSHFL¿HG�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�\RXQJ�
JURXQGZDWHU�DEVWUDFWLRQ��8OWLPDWHO\��WKH�¿QGLQJV�FDQ�KHOS�HQVXUH�WKDW�0DVORZ¶V�+21�DUH�PHW��DQG�
WKDW�6'*��LV�DFKLHYHG�LQ�WHUPV�RI�DTXLIHU�PDQDJHPHQW�

II. 0ൺඌඅඈඐ¶ඌ�+ංൾඋൺඋർඁඒ�ඈൿ�1ൾൾൽඌ

,Q�UHODWLRQ�WR�:KLWH¶V�WKHVLV��LW�LV�VXEPLWWHG�WKDW�0DVORZ¶V�+LHUDUFK\�RI�1HHGV�FDQ�EH�UHODWHG�WR�
aquifer management law and policy. How it can be used to address aquifer management legislation 

DQG�SROLF\�JDSV�DQG�LVVXHV�ZLOO�EH�H[SORUHG�DW�D�ODWHU�VWDJH��$�EULHI�RYHUYLHZ�RI�0DVORZ¶V�+21�
will now be presented.

Abraham Maslow proposed a theory of human motivation in 1943.9 In his positive theory, he 

DUJXHG�WKDW�WKHUH�DUH�¿YH�VHWV�RI�EDVLF�QHHGV��QDPHO\��SK\VLRORJLFDO��VDIHW\��ORYH��HVWHHP��DQG�VHOI�
actualisation needs, which are ordered in a prepotency hierarchy.10 The prepotency aspect of the 

hierarchy means that the most prepotent needs, such as physiological needs, must be “fairly well 

VDWLV¿HG´�EHIRUH�RWKHU�QHHGV�ZLOO�HPHUJH�DQG�³GRPLQDWH�WKH�FRQVFLRXV�OLIH´�11 This concept has also 

8 3DXO�:KLWH�³0DVORZ¶V�+LHUDUFK\�RI�1HHGV�DQG�ZDWHU�PDQDJHPHQW´��������������-RXUQDO�RI�+\GURORJ\���
9 Abraham Maslow “A Theory of Human Motivation” (1943) 50 Psychological Review 370. 

10 At 394.

11 At 395.
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been referred to, by Maslow, as the “principle of relative potency”.12 It is important to mention that 

the emergence of these other needs is not always sudden, and the satisfaction of the most prepotent 

needs may be taking place at the same time as the satisfaction of other needs, demonstrating that 

partial satisfaction of all the basic needs can sometimes occur simultaneously.13�7KHVH�¿YH�EDVLF�
needs are not necessarily determinants of behaviour, however, humans may be motivated to want 

the “most prepotent needs” in the hierarchical framework, rather than other needs when deprived 

of all needs.14�7KLV�WKHRU\�LV�UHIHUUHG�WR�DV�0DVORZ¶V�+LHUDUFK\�RI�1HHGV��(DFK�VHW�RI�EDVLF�QHHGV�
will now be considered in turn starting with physiological needs. 

Maslow proposed that physiological needs are the “most prepotent needs” of all human needs 

and they are a major motivator in comparison to other needs.15 The list of physiological needs is not 

exhaustive.�� Physiological needs are not necessarily homeostatic.17 They fall under the category of 

“lower” needs as opposed to “higher” needs.18 An example of a physiological need is food.19 This is 

because no other interests exist but food when a man is extremely hungry, according to Maslow.20

$IWHU�WKH�SK\VLRORJLFDO�QHHGV�KDYH�EHHQ�VDWLV¿HG�WR�DQ�H[WHQW��VDIHW\�QHHGV�EHFRPH�UHOHYDQW��
According to Maslow, depending on the circumstances, safety needs may be more important than 

SK\VLRORJLFDO�QHHGV�RQFH�SK\VLRORJLFDO�QHHGV�KDYH�EHHQ� VDWLV¿HG�21 The need for safety can be 

GHPRQVWUDWHG�WKURXJK�DQ�REVHUYDWLRQ�RI�FKLOGUHQ¶V�RU�LQIDQWV¶�EHKDYLRXU�22�)RU�H[DPSOH��LQIDQW¶V�
DQG�FKLOGUHQ¶V�QHHG�IRU�VDIHW\�LV�HYLGHQW�WKURXJK�WKHLU�UHDFWLRQ�ZKHQ�WKH\�IHHO�HQGDQJHUHG�GXH�WR�
reasons such as “rough handling” or “inadequate support”.23 In regard to adults, the need for safety 

can be drawn from the general preference for “familiar rather than unfamiliar things”.24 Safety 

QHHGV� LQ� DGXOWV� FDQ�EH� VDWLV¿HG� WKURXJK� WKH�DYDLODELOLW\�RI� D� VRFLHW\� WKDW� LV�SHDFHIXO�� JRRG�DQG�
running smoothly.25

/RYH�QHHGV�DUH�FRQFHUQHG�ZLWK�ORYH��D൵HFWLRQ�DQG�EHORQJLQJQHVV��� After the lower physiological 

DQG� VDIHW\� QHHGV� KDYH� EHHQ� JUDWL¿HG� LQ� VRPH� UHJDUG�� D� SHUVRQ� ZLOO� H[SHULHQFH� D� ³KXQJHU� IRU�
D൵HFWLRQDWH�UHODWLRQV�ZLWK�SHRSOH�LQ�JHQHUDO´�27 Maslow proposed that to have a place in this world 

is something that a person wants more than anything else at this love needs level.28

12 $EUDKDP�0DVORZ�³µ+LJKHU¶�DQG�¶/RZHU¶�1HHGV´�����������7KH�-RXUQDO�RI�3V\FKRORJ\�����DW������
13 Maslow, above n 9, at 388.

14 At 387.

15 At 373.

��� At 372.

17 At 372.

18 Paul White, above n 8, at 2.

19 Maslow, above n 9, at 373.

20 At 375.

21 $W�����
22 $W�����
23 $W�����
24 At 379.

25 At 378–379.

��� At 380.

27 At 381.

28 At 381.
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In relation to esteem needs, in order to avoid the production of weakness, inferiority, and 

helplessness feelings, people generally have a need for self-respect and a “high evaluation of 

WKHPVHOYHV´�RQFH�RWKHU�QHHGV�KDYH�EHHQ�VRPHZKDW�VDWLV¿VHG�29 These esteem needs can be achieved 

WKURXJK�WKH�JUDWL¿FDWLRQ�RI�WKH�DFKLHYHPHQW��VWUHQJWK��FRQ¿GHQFH��IUHHGRP��LQGHSHQGHQFH��SUHVWLJH��
and reputation desires.30

7KH�¿QDO�QHHG�IRU�VHOI�DFWXDOLVDWLRQ�UHODWHV�WR�WKH�LQGLYLGXDO¶V�QHHG�WR�GR�³ZKDW�KH�LV�¿WWHG�IRU´��
DQG� WKH�GHVLUH� WR�EH�VHOI�IXO¿OOHG�31 This need arises out of the development of “discontent and 

UHVWOHVVQHVV´�DIWHU�WKH�RWKHU�QHHGV�KDYH�EHHQ�VDWLV¿HG�32 The need for self-actualisation is a “higher” 

need.33 People who have achieved a self-actualisation level of living are the ones who most love 

mankind.34

III. 6ඎඌඍൺංඇൺൻඅൾ�'ൾඏൾඅඈඉආൾඇඍ�*ඈൺඅ�6ංඑ

It is submitted that no examination of aquifer management would be complete without considering 

WKH�8QLWHG�1DWLRQV¶�6XVWDLQDEOH�'HYHORSPHQW�*RDOV��7KLV�LV�EHFDXVH�WKH�1HZ�=HDODQG�*RYHUQPHQW�
KDV�FRPPLWWHG�WR�WKH�6XVWDLQDEOH�'HYHORSPHQW�*RDOV��LQFOXGLQJ�6XVWDLQDEOH�'HYHORSPHQW�*RDO���
�6'*���FRQFHUQHG�ZLWK�FOHDQ�ZDWHU�DQG�VDQLWDWLRQ�35 In 2015, the United Nations General Assembly 

adopted the 2030 Agenda for Sustainable Development.�� Within this Agenda is a list of seventeen 

Sustainable Development Goals.37 The goals and targets set out in the Agenda aim to build on and 

achieve what the Millennium Development Goals did not accomplish.38 The former Millennium 

'HYHORSPHQW�*RDO�6HYHQ�UHODWLQJ�WR�HQYLURQPHQWDO�VXVWDLQDELOLW\�ZDV�PRGL¿HG�LQWR�6'*��LQ�WKH�
2015 Agenda.39�6'*��LV�H[SOLFLWO\�UHODWHG�WR�WR�DTXLIHU�PDQDJHPHQW�ODZ�DQG�SROLF\��$Q�RYHUYLHZ�
RI�6'*��DQG�WKH�UHOHYDQW�WDUJHWV�ZLWKLQ�WKLV�JRDO�ZLOO�QRZ�EH�JLYHQ��,W�ZLOO�EH�GHPRQVWUDWHG�ZK\�
WKHVH�WDUJHWV�DUH�UHOHYDQW��WKXV�EULHÀ\�KLJKOLJKWLQJ�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�WDUJHW�DQG�DTXLIHU�
management. 

7KH� RYHUDOO� JRDO� RI� 6'*�� LV� WR� ³HQVXUH� DYDLODELOLW\� DQG� VXVWDLQDEOH�PDQDJHPHQW� RI� ZDWHU�
and sanitation for all”.40 Within this overarching goal are certain targets which are aiming to be 

DFKLHYHG�ZLWKLQ�VSHFL¿F� WLPH�IUDPHV��7DUJHW����� LV�DLPHG�DW�DFKLHYLQJ�³XQLYHUVDO�DQG�HTXLWDEOH�
DFFHVV�WR�VDIH�DQG�D൵RUGDEOH�GULQNLQJ�ZDWHU�IRU�DOO´�E\������41 This target is relevant to aquifer 

management because underground aquifers are often a source of drinking water for populations, as 

29 At 381–382.

30 At 381–382.

31 At 382.

32 At 382.

33 Maslow, above n 12, at 434.

34 $W�����
35 8QLWHG�1DWLRQV�³*RDO��´��KWWSV���VGJV�XQ�RUJ!�
��� Transforming our world: the 2030 Agenda for Sustainable Development�*$�5HV��������������
37 $W�������
38 At Preamble.

39 Sukanya Som and Bimal Prasanna Mohanty “The road from Millennium Development Goals to Sustainable 

Development Goals: A Transition in Need Hierarchy” (2018) II RDWU Bulletin of Science 24 at 33. 

40 Transforming our world: the 2030 Agenda for Sustainable Development�*$�5HV�������������DW�������
41 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
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GHPRQVWUDWHG�LQ�WKH�+DYHORFN�1RUWK�FDVH�H[DPSOH��7DUJHW�����LV�FRQFHUQHG�ZLWK�LPSURYLQJ�ZDWHU�
TXDOLW\�WKURXJK�VSHFL¿F�PHWKRGV�E\������42 These methods include “reducing pollution, eliminating 

dumping and minimizing release of hazardous chemicals and materials, halving the proportion of 

untreated wastewater and substantially increasing recycling and safe reuse globally”.43 This target 

is relevant to the quality of water embodied within a underground aquifer, like the Te Mata aquifer. 

7DUJHW� ���� UHODWHV� WR� LQFUHDVLQJ� H൶FLHQF\� LQ� ZDWHU�XVH� DQG� ZRUNLQJ� WRZDUGV� WKH� UHGXFWLRQ� RI�
SHRSOH�VX൵HULQJ�IURP�ZDWHU�VFDUFLW\�E\������44 This target is relevant to underground aquifer water 

XVDJH�DQG�DOORFDWLRQ��7DUJHW�����LV�DLPHG�DW�ZDWHU�UHODWHG�HFRV\VWHPV¶�SURWHFWLRQ�DQG�UHVWRUDWLRQ�45 

This includes “mountains, forests, wetlands, rivers, aquifers and lakes”.�� This target has a direct 

UHODWLRQVKLS�ZLWK� WKH� SURWHFWLRQ� DQG� UHVWRUDWLRQ�RI� XQGHUJURXQG� DTXLIHUV��7DUJHW� ��D� IRFXVHV� RQ�
developing countries in regard to the expansion of international cooperation and capacity building 

support.47 This target is relevant to aquifer management in the sense that the need for coordinated 

DQG�MRLQHG�XS�JRYHUQPHQW�DW�DOO�OHYHOV�LV�HVVHQWLDO��7DUJHW���E�DLPV�DW�LPSURYLQJ�VDQLWDWLRQ�DQG�ZDWHU�
management through the participation of local communities in sanitation and water management 

being supported and strengthened. This target is relevant to the new freshwater planning process 

DQG�OLPLWHG�DSSHDO�ULJKWV�LQ�1HZ�=HDODQG��$FFRUGLQJO\��6'*��LV�UHOHYDQW�WR�DTXLIHU�PDQDJHPHQW�
in a variety of ways.

It should be noted that governments individually decide on how their national strategies, policies, 

planning and processes will incorporate the targets in relation to the Sustainable Development 

Goals.48 In 2019, the New Zealand Government released a report detailing their progress towards 

the Sustainable Development Goals.49�:LWK� UHIHUHQFH� WR� 6'*��� WKH� UHSRUW� VWDWHG� WKDW� D� FOHDU�
priority for New Zealand was the “sustainable development of freshwater” and freshwater quality 

improvement.50�6SHFL¿F�NH\�JRDOV�RI�WKH�1HZ�=HDODQG�*RYHUQPHQW��LQ�UHJDUG�WR�6'*���ZHUH�WR�
“reduce key sources of pollution” from urban land use and farming in relation to water ecosystems, 

and to create a system which facilitated the meaningful engagement of well-informed communities 

in “integrated catchment planning” and the “management of water services”.51 The report also 

LGHQWL¿HG�WKDW�WKH�1HZ�=HDODQG�*RYHUQPHQW�KDG�DOUHDG\�LPSOHPHQWHG�YDULRXV�LQLWLDWLYHV�LQ�RUGHU�WR�
DGGUHVV�WKH�WDUJHWV�XQGHU�6'*���)RU�H[DPSOH��LQLWLDWLYHV�LQFOXGHG�WKH�³UHYLHZ�RI�WKH�7KUHH�:DWHUV�
service regulation”, the creation of a policy development taskforce, the “Essential Freshwater 

Policy Programme”, and the “Freshwater Improvement Fund” and more.52 These initiatives and 

WKHLU�H൵HFWLYHQHVV�LQ�UHODWLRQ�WR�WKH�WZR�LVVXHV�ZLOO�EH�FRQVLGHUHG�DW�D�ODWHU�VWDJH�

42 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
43 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
44 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
45 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
��� 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
47 8QLWHG�1DWLRQV�³*RDO��´��DERYH�Q����
48 Transforming our world: the 2030 Agenda for Sustainable Development, above n 40, at [55].

49 New Zealand Government +H�ZDND�HNH�QRD�7RZDUGV�D�EHWWHU�IXWXUH��WRJHWKHU��1HZ�=HDODQG¶V�SURJUHVV�WRZDUGV�WKH�
6'*V�±����� (July 2019).

50 New Zealand Government, above n 49, at 49–53.

51 At 49.

52 At 51–52.
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IV. $ඊඎංൿൾඋඌ�ൺඇൽ�*උඈඎඇൽඐൺඍൾඋ

,W�LV�EULHÀ\�ZRUWK�GLVFXVVLQJ�DTXLIHUV�DQG�JURXQGZDWHU��7KLV�LV�EHFDXVH�DFFRUGLQJ�WR�5DHZ\Q�3HDUW�
“there is a poor understanding of groundwater resources” in New Zealand, and this is despite the 

reliance on groundwater resources for drinking water purposes by a third of the people living in 

New Zealand.53 In essence, basement or sedimentary aquifers are where groundwater is primarily 

sourced from.54 Groundwater around the world is under threat from climate change, contamination 

and human development.55 This is concerning because approximately half of all drinking water 

globally is sourced from groundwater.��

,Q�1HZ�=HDODQG��WKH�0LQLVWU\�IRU�WKH�(QYLURQPHQW�KDV�LGHQWL¿HG�LQ�WKH�Our Freshwater 2020 
report that many groundwater aquifers around New Zealand are polluted with “unnaturally high 

levels of nutrients, chemicals, disease-causing pathogens, and sediment”.57 However, it should be 

noted that the results regarding groundwater quality are mixed.58 The Ministry for the Environment 

KDV�VWDWHG�WKDW�WKHUH�FDQQRW�EH�DQ�HVWLPDWLRQ�RQ�WKH�³VSHFL¿F�H൵HFWV�RI�ODQG�XVH�RQ�JURXQGZDWHU�
quality”, however, there is an indication that groundwater in certain monitored locations had been 

³LQÀXHQFHG�E\�LQGXVWULDOLVHG�DJULFXOWXUH´�59�7KLV�¿QGLQJ�LV�VXSSRUWHG�E\�&RQQLH�%ROOHQ�ZKR�IRXQG�
that groundwater in the Waikato region of New Zealand is “subject to higher levels of nutrients 

than what would normally occur” due to the 3000 dairy herds in the region creating “as much waste 

as 5 million people”.�� The Ministry for the Environment has submitted that groundwater pollution 

“comes from the mosaic of cities, farms, and plantation forests” thus not attributing blame for 

groundwater pollution and contamination to one single land use activity.�� Ultimately, the current 

JURXQGZDWHU�TXDOLW\�¿QGLQJV�E\�WKH�0LQLVWU\�IRU�WKH�(QYLURQPHQW�LQGLFDWH�WKDW�1HZ�=HDODQG�KDV�
QRW�DFKLHYHG�LWV�JRDOV�\HW�LQ�WHUPV�RI�PHHWLQJ�6'*���GXH�WR�DQ�DUUD\�RI�UHDVRQV�

V. 5ൾඅൾඏൺඇඍ�/ൺඐ

The current relevant law administered by local authorities in the context of the two issues will now 

EH�LGHQWL¿HG��7KH�UHOHYDQW� ODZ�ZLOO� WKHQ�EH�DSSOLHG�WR�WKH�WZR�LVVXHV��7KH�+DZNH¶V�%D\�UHJLRQ�
will be used as a case example to demonstrate the relevant law in a practical context. Overall, this 

53 Raewyn Peart “Innovative approaches to water resource management: A comparison of the New Zealand and South 

African approaches” (2001) 5 New Zealand Journal of Environmental Law 127 at 149.

54 Chihurumnanya Belema Nwankwo and others “Groundwater Constituents and Trace Elements in the Basement 

Aquifers of Africa and Sedimentary Aquifers of Asia: Medical Hydrogeology of Drinking Water Minerals and 

7R[LFDQWV´����������(DUWK�6\VWHPV�DQG�(QYLURQPHQW�����DW�����
55 8SPDQX�/DOO�� /DXUHOLQH� -RVVHW� DQG�7HVV�5XVVR� ³$�6QDSVKRW� RI� WKH�:RUOG¶V�*URXQGZDWHU�&KDOOHQJHV´� ������� ���

Annual Review of Environment and Resources 171 at 171.

��� 'DQLHO�6PLWK�DQG�RWKHUV�³$�PXOWL�DSSURDFK�DVVHVVPHQW�RI�ODQG�XVH�H൵HFWV�RQ�JURXQGZDWHU�TXDOLW\�LQ�D�NDUVWLF�DTXLIHU´�
���������+HOL\RQ���DW���

57 Ministry for the Environment Our Freshwater 2020 (April 2020) at 29.

58 At 39.

59 At 39.

��� &RQQLH� %ROOHQ� ³0DQDJLQJ� WKH�$GYHUVH� (൵HFWV� RI� ,QWHQVLYH� )DUPLQJ� RQ�:DWHUZD\V� LQ� 1HZ� =HDODQG� ±� 5HJLRQDO�
Approaches to the Management of Non-point Source Pollution” (2015) 19 New Zealand Journal of Environmental 

Law 207 at 211.

��� Ministry for the Environment, above n 57, at 29.
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section will consider a variety of pieces of legislation and policy, beginning with the Resource 

Management Act 1991.

A. Resource Management Act 1991

Section 9 of the Resource Management Act 1991 (RMA) is a good starting point in terms of 

the relevant law because it sets out certain restrictions in relation to the use of land.�� Taking 

into account s 9, provided that a person does not contravene a national environmental standard, 

regional rule or district rule in relation to the use of land, essentially “any use of land is allowed” in 

accordance with the RMA.�� However, a resource consent may expressly allow a person to use land 

in a manner that contravenes a national environmental standard, regional rule or district rule.�� A 

resource consent is not required for activities described as “permitted” in Acts, regulations, national 

environmental standards, plans or proposed plans.�� A resource consent is required for activities 

described as “controlled”, “restricted discretionary”, “discretionary” or “non-complying”.�� When 

an activity is described as “prohibited”, no resource consent can be granted.�� In relation to the 

information required in an application for a resource consent, s 88 and sch 4 of the RMA sets out 

WKDW�DQ�³DVVHVVPHQW�RI�WKH�DFWLYLW\¶V�H൵HFWV�RQ�WKH�HQYLURQPHQW´�LV�UHTXLUHG��� These aspects of the 

50$�FDQ�EH�DSSOLHG�WR�WKH�¿UVW� LVVXH�EHFDXVH��LI�VKHHS�JUD]LQJ�LQ�D�SDGGRFN�QHDU�JURXQGZDWHU�
is categorised as a permitted activity, like what happened in the Havelock North incident, then 

HVVHQWLDOO\�WKH�DFWLYLW\�LV�DOORZHG�DQG�QR�DVVHVVPHQW�RI�HQYLURQPHQWDO�H൵HFWV�RU�UHVRXUFH�FRQVHQW�
application is required under s 88 and sch 4 of the RMA. This arguably leaves groundwater in near 

SUR[LPLW\�RSHQ�WR�EHLQJ�DGYHUVHO\�D൵HFWHG�E\�WKH�FRQVHTXHQFHV�DVVRFLDWHG�ZLWK�VKHHS�JUD]LQJ��
Sections 30 and 31 of the RMA are worth considering in terms of relevant law because they 

set out the jurisdiction of regional councils and territorial authorities in relation to land use, among 

other things.�� Under s 30 of the RMA, regional councils have “limited responsibility for land 

use”.70 Essentially, s 30 stipulates that regional councils have the function of controlling the use of 

ODQG�IRU�WKH�SXUSRVHV�VHW�RXW�LQ�V�������F��RI�WKH�50$�LQ�UHODWLRQ�WR�WKH�³SXUSRVH�RI�JLYLQJ�H൵HFW�
WR´�WKH�50$�LQ�LWV�RZQ�VSHFL¿F�UHJLRQ�71 Regional councils can “control the use of land” for the 

purpose of “the maintenance and enhancement of the quality of water in water bodies”72 and “the 

maintenance of the quantity of water in water bodies”.73 These functions relate to groundwater 

DQG� DTXLIHUV� EHFDXVH� WKH�50$�GH¿QHV� ³ZDWHU� ERG\´� DV� ³IUHVK�ZDWHU� RU� JHRWKHUPDO�ZDWHU� LQ� D�
river, lake, stream, pond, wetland, or aquifer, or any part thereof, that is not located within the 

��� Resource Management Act 1991, s 9.

��� Derek Nolan (ed) Environmental and Resource Management Law (online ed, LexisNexis) at [4.2].

��� 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@��5HVRXUFH�0DQDJHPHQW�$FW�������V���
��� Resource Management Act 1991, s 87A.

��� Section 87A.

��� 6HFWLRQ���$����
��� Schedule 4.

��� Section 30; Section 31.

70 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@�
71 Resource Management Act 1991, s 30.

72 Section 30(c)(ii).

73 Section 30(c)(iii).
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coastal marine area”.74 Therefore, this function includes aquifers. In the Government Inquiry into 

the Havelock North drinking water incident, it was recommended, that within s 30 of the RMA, 

WKHUH�VKRXOG�EH�D�VSHFL¿F�IXQFWLRQ�RI�UHJLRQDO�FRXQFLOV�WR�SURWHFW�DQG�PDQDJH�VRXUFHV�RI�GULQNLQJ�
water.75�7KLV� UHFRPPHQGDWLRQ�KDV�QRW�EHHQ� LPSOHPHQWHG��6HFWLRQ����FDQ�EH�DSSOLHG� WR� WKH�¿UVW�
issue because in terms of the maintenance and enhancement of groundwater quality, as per s 30, 

Regional councils can control the use of land. This means that Regional councils can control the 

land on which sheep graze, in order to maintain and enhance the groundwater in the area, as per 

s 30 by including rules in regional plans.

Under s 31 of the RMA, territorial authorities have the function of “the control of any actual 

RU� SRWHQWLDO� H൵HFWV� RI� WKH� XVH�� GHYHORSPHQW�� RU� SURWHFWLRQ� RI� ODQG´��� Essentially, territorial 

authorities are “responsible within their respective districts for land use”.77 Evidently, there is some 

overlap regarding the jurisdiction of land use between regional councils and territorial authorities. 

8OWLPDWHO\��WKLV�VHFWLRQ�UHODWHV�WR�WKH�¿UVW�LVVXH�LQ�WHUPV�RI�ODQG�XVH�DQG�VKHHS�JUD]LQJ�
Section 15 of the RMA deals with discharges of contaminants into the environment.78 Under this 

section, no person is allowed to discharge contaminants into the environment unless the discharge 

is expressly allowed by resource consents, rules in regional plans or national environmental 

standards or regulations.79�7KLV�VHFWLRQ�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�WKHUH�PD\�EH�GL൵XVH�
GLVFKDUJHV��OLNH�DQLPDO�ZDVWH��WKDW�UHVXOW�IURP�VKHHS�JUD]LQJ�LQ�SDGGRFNV��7KHVH�GL൵XVH�GLVFKDUJHV�
PD\�WKHQ�HQWHU�JURXQGZDWHU�DQG�DGYHUVHO\�D൵HFW�LWV�TXDOLW\��7KLV�UDLVHV�WKH�TXHVWLRQ�RI�ZKHWKHU�V����
DGHTXDWHO\�GHDOV�ZLWK�WKH�¿UVW�LVVXH�LQ�WHUPV�RI�GLVFKDUJHV�RI�DQLPDO�ZDVWH�LQWR�WKH�HQYLURQPHQW�
absent rule making or enforcement by regional councils.

The RMA additionally sets out the requirements regarding the preparation of regional plans, 

DQG�WKH�UXOHV�ZLWKLQ�WKH�UHJLRQDO�SODQV��7KLV�H[SOLFLWO\�UHODWHV�WR�UHJLRQDO�FRXQFLOV��6HFWLRQV���������
�������DQG����DUH�UHOHYDQW�VHFWLRQV�UHODWLQJ�WR�UHJLRQDO�SODQV��,Q�WHUPV�RI�V�����WKLV�VHFWLRQ�RXWOLQHV�
that a regional plan must be prepared and changed by a regional council “in accordance with 

its functions under section 30”.80 This includes the previously mentioned s 30 functions relating 

WR� ODQG�XVH�DQG�JURXQGZDWHU��6HFWLRQ����VSHFL¿HV� WKDW�ZKHQ�D�UHJLRQDO�FRXQFLO�PDNHV�D�UXOH� LQ�
D� UHJLRQDO�SODQ�� WKH\�³VKDOO�KDYH� UHJDUG� WR� WKH� DFWXDO�RU�SRWHQWLDO� H൵HFW�RQ� WKH� HQYLURQPHQW�RI�
DFWLYLWLHV�� LQFOXGLQJ��LQ�SDUWLFXODU��DQ\�DGYHUVH�H൵HFW´�81�6HFWLRQ���RI�WKH�50$�GH¿QHV�ZKDW�WKH�
PHDQLQJ�RI�³H൵HFW´�LV�82�7KH�VFRSH�RI�³H൵HFW´�LQFOXGHV�DQ\�³SRVLWLYH´��³DGYHUVH´��³WHPSRUDU\´��
³SHUPDQHQW´��³SDVW´��³SUHVHQW´��³IXWXUH´��DQG�³FXPXODWLYH´�H൵HFW��DORQJ�ZLWK�DQ\�³SRWHQWLDO�H൵HFW�
RI�KLJK�SUREDELOLW\´�DQG�³SRWHQWLDO�H൵HFW�RI�ORZ�SUREDELOLW\�ZKLFK�KDV�D�KLJK�SRWHQWLDO�LPSDFW´�83 

)XUWKHUPRUH��V����VWLSXODWHV�UHTXLUHPHQWV�DURXQG�UHJLRQDO�UXOHV�UHODWLQJ�WR�ZDWHU�TXDOLW\�84 These 

74 Section 2(1).

75 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
��� Resource Management Act 1991, s 31(1)(b).

77 'HUHN�1RODQ��HG���DERYH�Q�����DW�>���@�
78 Resource Management Act 1991, s 15.

79 Section 15.

80 6HFWLRQ�������
81 6HFWLRQ�������
82 Section 3.

83 Section 3.

84 6HFWLRQ����
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VHFWLRQV�RI�WKH�50$�DUH�UHOHYDQW�WR�WKH�¿UVW�LVVXH�EHFDXVH�WKH�UHJLRQDO�FRXQFLO�FRXOG�KDYH�UHJDUG�
to these sections to justify including the rules regarding sheep grazing in paddocks in their plan. 

Likewise for the second issue.

The RMA additionally deals with water takes and abstraction, which relates to the second 

issue being young groundwater abstraction for drinking water purposes. Section 14 of the RMA 

is relevant.85 The basic position under the RMA is that prior consent is required unless one of 

the s 14(3) exceptions apply or the take is permitted by a plan rule or regulation.�� In light of 

this section of the RMA, questions should be raised. For example, why either consent is granted 

for young groundwater abstraction, or why young groundwater abstraction is permitted by plan 

rules or regulations, as was demonstrated in the Havelock North incident, especially since young 

groundwater can be an indication of contamination of the groundwater source. Ultimately, s 14 can 

be applied to the second issue because it sets out parameters regarding water abstraction that can 

be regulated by (inter alia) regional plan rules.

B. Health Act 1956

7KH�+HDOWK�$FW� ����� �+$�� LV� UHOHYDQW� WR� ORFDO� DXWKRULWLHV� LQ� UHODWLRQ� WR� WKHLU� UROH� DV� VXSSOLHUV�
of drinking water.87� ,Q�SDUWLFXODU��SW��$�RI� WKH�+$�LV� UHOHYDQW�EHFDXVH� LW�GHDOV� VSHFL¿FDOO\�ZLWK�
drinking water and drinking-water suppliers.88�8QGHU���$����F��RI� WKH�+$��WKHUH�DUH�D�UDQJH�RI�
duties imposed on drinking water suppliers, including the duty to “take all practicable steps to 

comply with the drinking-water standards”.89 The provisions set out in pt 2A of the HA can be 

DSSOLHG�WR�WKH�LGHQWL¿HG�LVVXHV�EHFDXVH�WKHVH�SURYLVLRQV�UHODWH�WR�WKH�VDIHW\�RI�GULQNLQJ�ZDWHU�DQG�
XOWLPDWHO\�ERWK�WKH�¿UVW�DQG�VHFRQG�LVVXH�SRVH�D�ULVN�WR�WKH�VDIHW\�RI�GULQNLQJ�ZDWHU��,W�VKRXOG�EH�
noted that the Water Services Act 2021 (WSA) was enacted on 4 October 2021, and therefore 

will change the law relating to drinking water and drinking-water suppliers. The WSA and its 

applicability to the two overall issues will now be examined.

C. Water Services Act 2021

The WSA has a purpose of ensuring that safe drinking water is provided by drinking water 

suppliers to consumers under s 3.90 The WSA therefore imposes an array of obligations and duties 

RQ�GULQNLQJ�ZDWHU�VXSSOLHUV�LQ�UHODWLRQ�WR�GULQNLQJ�ZDWHU��$�IHZ�QRWDEOH�GL൵HUHQFHV�EHWZHHQ�WKH�
HA and the WSA are as follows. The WSA under s 22 imposes a duty on drinking water suppliers 

to comply with the drinking water standards, whereas the HA merely imposes a requirement that 

WKH�GULQNLQJ�ZDWHU�VXSSOLHUV�WDNH�DOO�SUDFWLFDEOH�VWHSV�WR�FRPSO\�XQGHU�V���$�91 The WSA imposes 

a duty on drinking water suppliers to prepare and implement source water risk management plans 

under s 43 as part of their overall drinking water safety plan, whereas the HA did not impose this 

85 Section 14.

��� Section 14(3).

87 +HDOWK�$FW������
88 +HDOWK�$FW�������SW��$�
89 +HDOWK�$FW�������V���$����F��LL��
90 Water Services Act 2021, s 3.

91 Water Services Act 2021, s 21.
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duty.92�7KH�:6$�DOVR�UHTXLUHV�UHJLRQDO�FRXQFLOV�WR�SXEOLVK�VRXUFH�ZDWHU�LQIRUPDWLRQ�XQGHU�V�����
whereas the HA did not.93 Overall, the statutory duties and water planning requirements imposed 

RQ�ZDWHU�VXSSOLHUV�DQG�UHJLRQDO�FRXQFLOV�FRXOG�D൵HFW�WKH�FXUUHQW�VLWXDWLRQ�UHODWLQJ�WR�GULQNLQJ�ZDWHU�
in a variety of ways. However, arguably, the WSA imposes more stringent requirements on local 

authorities in relation to drinking water safety, and thus more resources may need to be allocated 

in this area. Like the HA, the WSA can be applied to the two overall issues because it deals with 

drinking water safety, and therefore is relevant to the management of the two issues.

D. Essential Freshwater Package

$V�PHQWLRQHG��LQLWLDWLYHV�WKDW�WKH�*RYHUQPHQW�KDYH�XQGHUWDNHQ�DV�SDUW�RI�6'*��LQFOXGH�WKH�UHYLHZ�
of the Three Waters service regulation, and the Essential Freshwater Policy Programme.94 Included 

within the Essential Freshwater package are new rules and regulations, such as the National Policy 

Statement for Freshwater Management 2020,95 Resource Management (National Environmental 

Standards for Freshwater) Regulations 2020,�� Resource Management (Measurement and Reporting 

of Water Takes) Amendment Regulations 2020,97 and the Resource Management (Stock Exclusion) 

Regulations 2020.98�7KHVH�SROLFLHV�DQG�UHJXODWLRQV�FDQ�EH�DSSOLHG�WR�WKH�LGHQWL¿HG�LVVXHV�EHFDXVH�
they are associated with freshwater, and some groundwater is freshwater.

In relation to the National Policy Statement for Freshwater Management 2020 (“NPSFM”), 

this policy statement is applicable to groundwater.99 Under pt 3 of the NPSFM, local authorities 

DUH�VXSSOLHG�ZLWK�D�³QRQ�H[KDXVWLYH�OLVW�RI�WKLQJV´�WKDW�WKH\�PXVW�GR�LQ�RUGHU�³WR�JLYH�H൵HFW�WR�WKH�
objective and policies in Part 2” of the national policy statement.100 A notable requirement of local 

authorities under paragraph 3.5 of the NPSFM is for local authorities to manage freshwater and 

land use in an “integrated and sustainable way” and this is for the purpose of avoiding, remedying 

RU�PLWLJDWLQJ�³DGYHUVH�H൵HFWV´�RQ�ZDWHU�ERGLHV¶�³KHDOWK�DQG�ZHOO�EHLQJ´�101 Taking into account 

WKLV�UHTXLUHPHQW��WKH�136)0�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�HVVHQWLDOO\�WKH�136)0�WULHV�
WR�GHDO�ZLWK�WKLV�¿UVW�LVVXH�WKURXJK�ORFDO�DXWKRULWLHV�LQ�DQ�³LQWHJUDWHG�DQG�VXVWDLQDEOH�ZD\´��DV�SHU�
paragraph 3.5. Under pt 4 of the NPSFM, as soon as reasonably practicable, every local authority 

PXVW�JLYH�H൵HFW�WR�WKH�136)0�102

In terms of the Resource Management (National Environmental Standards for Freshwater) 

5HJXODWLRQV�������WKHVH�UHJXODWLRQV�DUH�DVVRFLDWHG�ZLWK�WKH�DOUHDG\�VSHFL¿HG�IXQFWLRQV�RI�UHJLRQDO�
councils under s 30 of the RMA.103 These regulations do not refer to groundwater aquifers 

92 Water Services Act 2021, s 43.

93 :DWHU�6HUYLFHV�$FW�������V����
94 New Zealand Government, above n 49, at 51–52.

95 National Policy Statement for Freshwater Management 2020.

��� Resource Management (National Environmental Standards for Freshwater) Regulations 2020.

97 Resource Management (Measurement and Reporting of Water Takes) Amendment Regulations 2020.

98 Resource Management (Stock Exclusion) Regulations 2020.

99 National Policy Statement for Freshwater Management 2020 at [1.5].

100 At [3.1].

101 At [3.5].

102 At [4.1].

103 Resource Management (National Environmental Standards for Freshwater) Regulations 2020, reg 5.
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VSHFL¿FDOO\��GHVSLWH�UHIHUULQJ�WR�RWKHU�NLQGV�RI�IUHVKZDWHU�ERGLHV��VXFK�DV�ULYHUV��7KLV�LV�DUJXDEO\�
a gap within the law. However, they do refer to discharges of contaminants onto land and then 

into water from feedlots under reg 9.104 This could include groundwater. Unfortunately reg 9 deals 

with cattle feedlots and not sheep feedlots, so these regulations as part of the Essential Freshwater 

3DFNDJH� GR� QRW� DGGUHVV� WKH� ¿UVW� LVVXH� UHJDUGLQJ� VKHHS� JUD]LQJ� LQ� SDGGRFNV� QHDU� JURXQGZDWHU�
aquifers.

The Resource Management (Stock Exclusion) Regulations 2020 deal with stock exclusion from 

various water bodies including lakes, wide rivers, and natural wetlands.105 They do not deal with 

the exclusion of sheep from land near groundwater, and therefore are prima facie not applicable 

WR�WKH�WZR�LGHQWL¿HG�LVVXHV��7KLV�LV�RVWHQVLEO\�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ��+RZHYHU��WKH\�SURYLGH�
an analogy in favour of exclusion of sheep from freshwater bodies and land near groundwater 

aquifers. Essentially, the regulations impose a three-metre setback of stock from lakes and rivers 

under reg 8.���

Overall, after considering various components of the Essential Freshwater Package, it is argued 

that the package does not adequately address the two issues relating to sheep grazing and young 

groundwater abstraction. Recommendations will be made at a later stage.

E. Resource Management (National Environmental Standards for Sources of Human 
'ULQNLQJ�:DWHU��5HJXODWLRQV�����

The Resource Management (National Environmental Standards for Sources of Human Drinking 

:DWHU��5HJXODWLRQV������DUH�DSSOLFDEOH�WR�WKH�LGHQWL¿HG�LVVXHV��7KHVH�UHJXODWLRQV�GHDO�ZLWK�ZDWHU�
permits, discharge permits and permitted activity rules in relation to “activities with potential 

WR�D൵HFW�FHUWDLQ�GULQNLQJ�ZDWHU�VXSSOLHV´�107�7KLV�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�
JUD]LQJ�EHFDXVH�WKLV�DFWLYLW\�KDV�WKH�SRWHQWLDO�WR�D൵HFW�JURXQGZDWHU�GULQNLQJ�ZDWHU�VXSSOLHV�

Regulation 10 stipulates that a regional council must not include in its regional plan “a rule 

or amend a rule” that allows a permitted activity which is “upstream of an abstraction point” 

under ss 9, 13, 14 or 15 of the RMA.108 In terms of aquifers and groundwater, “upstream of an 

abstraction point” means “up-gradient of the abstraction point”.109 They must not include these 

UXOHV� XQOHVV� WKH� UHJLRQDO� FRXQFLO� FDQ� EH� ³VDWLV¿HG´� WKDW� WKH� SHUPLWWHG� DFWLYLW\� LV� QRW� OLNHO\� ³WR�
introduce or increase the concentration of any determinands in the drinking water” and in which 

results in the drinking water not meeting the “health quality criteria” after “existing treatment”.110 

7KLV�UHJXODWLRQ�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�VKHHS�FDQ�H[FUHWH�GHWHUPLQDQGV�RQWR�ODQG�
that are then introduced into drinking water, as demonstrated in the Havelock North drinking water 

incident. If the sheep grazing is up-gradient of the groundwater abstraction point, this regulation 

could apply.

104 Regulation 9.

105 Resource Management (Stock Exclusion) Regulations 2020.

���� Regulation 8.

107 Resource Management (National Environmental Standards for Sources of Human Drinking Water) Regulations 2007. 

108 Regulation 10.

109 Regulation 3.

110 Regulation 10.
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F. 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�����

The DWS 2005 were revised in 2018.111�$V�SHU�V���$�RI�WKH�+$��GULQNLQJ�ZDWHU�VWDQGDUGV�FDQ�EH�
issued or adopted by the Minister of Health.112 The DWS 2005 operate on a ”secure” and ”non-

VHFXUH´� FODVVL¿FDWLRQ� V\VWHP�ZKHQ� LW� FRPHV� WR� WKH� WUHDWPHQW� RI� JURXQGZDWHU� LQ� ERUHV� XVHG� IRU�
drinking water purposes.113� ,I� ERUH�ZDWHU� VXSSOLHV� DUH� FODVVL¿HG� DV� ´VHFXUH´�� WKHQ� QR� WUHDWPHQW�
is required.114�(VVHQWLDOO\��ERUH�ZDWHU�VXSSOLHV�DUH�FODVVL¿HG�DV�´VHFXUH´�ZKHQ�WKH�³ERUH�ZDWHU�LV�
QRW�GLUHFWO\�D൵HFWHG�E\�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´�DQG�WKHUHIRUH��³LW�FDQ�EH�GHPRQVWUDWHG�WKDW�
contamination by pathogenic organisms is unlikely”.115�8OWLPDWHO\��WKLV�VHFXUH�FODVVL¿FDWLRQ�V\VWHP�
UHODWHV�WR�ERWK�FRQ¿QHG�DQG�XQFRQ¿QHG�DTXLIHUV�LQ�WKH�VHQVH�WKDW�LQWHULP�ERUH�ZDWHU�VHFXULW\�LV�
DSSOLFDEOH� WR� FRQ¿QHG�DTXLIHUV� DQG�XQFRQ¿QHG�DTXLIHUV�PRUH� WKDQ����PHWUHV�GHHS� IRU� WKH�¿UVW�
12 months of operation.����(VVHQWLDOO\��ERWK�FRQ¿QHG�DQG�XQFRQ¿QHG�DTXLIHUV�FDQ�EH�FODVVL¿HG�DV�
secure, provided that certain conditions are met.

The DWS 2005 sets out three criteria that must be met in order to demonstrate that a groundwater 

ERUH�ZDWHU�VXSSO\�LV�VHFXUH��,Q�HVVHQFH��WKH�¿UVW�FULWHULRQ�PDQGDWHV�WKDW�LQ�RUGHU�WR�GHPRQVWUDWH�WKDW�
³ERUH�ZDWHU�LV�QRW�GLUHFWO\�D൵HFWHG�E\�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´��LW�PXVW�EH�VKRZQ�WKDW�³ZDWHU�
\RXQJHU�WKDQ�RQH�\HDU´�LV�QRW�GHWHFWDEOH�ZLWKLQ�WKH�DTXLIHU�RU�³WKH�ODFN�RI�VLJQL¿FDQW�YDULDELOLW\�
LQ� GHWHUPLQDQGV� WKDW� DUH� OLQNHG� WR� VXUIDFH� H൵HFWV´�117 The second criterion stipulates that there 

must be satisfactory protection provided to the bore head.118 A point to note is that under this 

category, “animals must be excluded from within 5 m of the bore head”.119 The third criterion is that 

“Escherichia coli must be absent from bore water”.120 The DWS 2005 sets out “ongoing monitoring 

compliance requirements” for secure bore water sources.121� ,I�ERUH�ZDWHU�VXSSOLHV�DUH�FODVVL¿HG�
as ”non-secure” then treatment is required because, according to the DWS 2005, it is likely that 

micro-organisms have contaminated the water.122 It is worth noting that the Government Inquiry 

into the Havelock North drinking water incident found that “the concept of a “secure” supply of 

drinking water was “unsafe and unsound” and further concluded that in relation to drinking water, 

“universal treatment is necessary”.123�7KH�':6������LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�LW�VHWV�
out a small exclusion zone of sheep from the bore head in order to impose ”secure” status of the 

water extracted from the bore. This relates to regulating land use around the groundwater bore 

head. The DWS 2005 relates to the abstraction of young groundwater for drinking water purposes, 

111 Ministry of Health 'ULQNLQJ�ZDWHU�6WDQGDUGV� IRU�1HZ�=HDODQG�������5HYLVHG������ (19 December 2018) <www.

health.govt.nz>.

112 +HDOWK�$FW�������V���$����E��
113 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111.

114 At [10.3.2.2].

115 At [4.4.1].

���� At 115.

117 At [4.4.2].

118 At [4.4.3].

119 At [4.4.3].

120 At [4.4.4].

121 At [4.4.1].

122 At [10.3.2.2].

123 Government Inquiry into Havelock North Drinking Water, above n 78, at [145].
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being the second issue, because it allows the abstraction of young groundwater provided that there 

LV�D�³ODFN�RI�VLJQL¿FDQW�YDULDELOLW\�LQ�GHWHUPLQDQGV�WKDW�DUH�OLQNHG�WR�VXUIDFH�H൵HFWV´�XQGHU�WKH�¿UVW�
criterion.124

*�� Reforms to the RMA

It should be mentioned that in June 2020, the Resource Management Review panel, chaired by 

Hon Tony Randerson QC, published the report titled New Directions for Resource Management in 
1HZ�=HDODQG.125 Based on this review, the Government has made the decision to repeal and replace 

the Resource Management Act 1991.��� The three proposed new pieces of legislation arising out 

of the reform are the Natural and Built Environments Act, Strategic Planning Act and the Climate 

Change Adaptation Act.127 These reforms are applicable to the two issues because ultimately the 

QHZ�OHJLVODWLRQ�PD\�LQÀXHQFH�ZKHWKHU�RU�QRW�WKHVH�LVVXHV�DUH�DGGUHVVHG��7KH�New Directions for 
5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG report did not recommend many changes to the consenting 

and approval process, which indicates that these issues may not be addressed despite the RMA 

reforms.128

H.  Case Example: Hawke’s Bay

7KH�+DZNH¶V�%D\�UHJLRQ�ZLOO�QRZ�EH�XVHG�DV�D�FDVH�H[DPSOH�WR�GHPRQVWUDWH�KRZ�ORFDO�DXWKRULWLHV�
within a region of New Zealand have or have not integrated the relevant law into regional and 

district plans in order to address the two issues. For this case example, the local authorities of the 

+DZNH¶V�%D\�5HJLRQDO�&RXQFLO��+%5&��DQG�WKH�+DVWLQJV�'LVWULFW�&RXQFLO��+'&��ZLOO�EH�XWLOLVHG�

1. HBRC regional plan

,Q�WHUPV�RI�UHVRXUFH�SODQQLQJ�GRFXPHQWV�XQGHU�WKH�50$�IRU�WKH�+DZNH¶V�%D\�UHJLRQ��WKH�5HJLRQDO�
Resource Management Plan (RRMP) is the “most extensive resource planning document”.129 It 

EHFDPH� RSHUDWLYH� RQ� ���$XJXVW� �����130 In relation to groundwater, the RRMP stipulates that 

groundwater is relied upon “as a dependable and safe supply for domestic” purposes.131 The RRMP 

QRWHV� DW�SDUDJUDSK������� WKDW�JURXQGZDWHU�ZLWKLQ� WKH� UHJLRQ� LV� ³DW� ULVN� IURP�YDULRXV�DFWLYLWLHV´�
including “intensive primary production” among other activities.132

A rule in the RRMP prevails over a standard if it is more stringent than a standard.133 In regard 

to land use activity rules under the RRMP, there are certain rules that relate to groundwater, 

contamination and aquifers. For example, under r 5 of the RRMP, the use of land for feedlots is 

124 At [4.4.2].

125 Resource Management Review Panel 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG (June 2020). 

���� New Zealand Government “RMA to be repealed and replaced” (10 February 2032) <www.beehive.govt.nz>.

127 Ministry for the Environment Overview of the resource management reforms (June 2021) <www.environment.

govt.nz>.

128 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG, above n 125, at 292.

129 +DZNH¶V�%D\�5HJLRQDO�&RXQFLO�³$ERXW�SROLFLHV��SODQV�DQG�VWUDWHJLHV´��ZZZ�KEUF�JRYW�Q]!�
130 +DZNH¶V�%D\�5HJLRQDO�&RXQFLO�Regional Resource Management Plan (14 August 2021) <www.hbrc.govt.nz>. 

131 $W�>�������@�
132 $W�>�������@�
133 At 119.
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a permitted activity if it meets the condition of being “managed in a manner that prevents any 

seepage of contaminants into groundwater”.134�,I�WKH�IHHGORW�GRHV�QRW�FRPSO\�ZLWK�U����XQGHU�U���
it is a restricted discretionary activity.135�7KH�5503�GH¿QHV� D� ³IHHGORW´� DV� DQ� ³DQ� DUHD�RI� ODQG�
upon which animals are kept and fed, for more than 15 days in any 30 day period” and “where the 

stocking density or feedlot structure (e.g. a concrete pad) precludes the maintenance of pasture or 

ground cover”.����'UDZLQJ�RQ�WKLV�GH¿QLWLRQ��LW�FDQ�EH�LQIHUUHG�WKDW�VRPH�SDGGRFNV�FDQ�¿W�ZLWKLQ�
WKH�GH¿QLWLRQ�RI� IHHGORW�DQG� WKXV�FDQ�EH�FRQVLGHUHG�DV� IHHGORWV� IRU� VKHHS��(VVHQWLDOO\�� WKLV� UXOH�
ZRXOG�WKHQ�EH�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�UHJDUGLQJ�VKHHS�LQ�SDGGRFNV�FORVH�WR�JURXQGZDWHU�XVHG�
IRU�GULQNLQJ�ZDWHU�VRXUFHV��LI�WKH�DUHD�ZDV�FRQVLVWHQW�ZLWK�WKH�GH¿QLWLRQ�RI�IHHGORW�LQ�WKH�5503��
$UJXDEO\��WKH�UXOH�ZRXOG�ZRUN�WRZDUGV�DGGUHVVLQJ�WKH�LVVXH��,W�VKRXOG�EH�QRWHG�WKDW�WKH�GH¿QLWLRQ�
of “feedlot” is not consistent across regional council plans in New Zealand.137

There are seemingly no other rules that explicitly restrict land use in close proximity to aquifers, 

VXFK�DV�UHVWULFWLQJ�VKHHS�JUD]LQJ�LQ�SDGGRFNV�RWKHU�WKDQ�IHHGORWV��7KHUHIRUH��LW�VHHPV�WKDW�WKH�¿UVW�
issue is not comprehensively addressed in the RRMP rules. However, footnote 23 of the RRMP 

does state that the “discharge of contaminants associated with the operation of a feedlot” such as 

³WKH�UXQR൵�RI�PDQXUH�GXULQJ�KHDY\�UDLQIDOO´�LV�FRYHUHG�XQGHU�³5XOHV�LQ�6HFWLRQV�����DQG����´�RI�
the RRMP.138 These sections regulate discharges to air, land and water and relevant will now be 

considered. 

In relation to the discharge rules under the RRMP, some rules are associated with groundwater, 

FRQWDPLQDWLRQ�DQG�DTXLIHUV��2QH�QRWDEOH�UXOH�LV�U����GHDOLQJ�ZLWK�DQLPDO�H൷XHQW�139 Whilst this rule 

RQO\�GHDOV�ZLWK�DQLPDO�H൷XHQW��EHLQJ�DQLPDO�H[FUHWD��WKDW�LV�FROOHFWHG�DQG�PDQDJHG�E\�KXPDQV��LW�
is considered a controlled activity, and there is a stipulated condition that there “be no discharge 

within 30 m of any bore or well”.140 This rule deals with point source regulation, but in terms of 

WKH�¿UVW�LVVXH��WKLV�LV�WR�GR�ZLWK�GL൵XVH�GLVFKDUJH��VR�WKLV�UXOH�LV�QRW�H[WUHPHO\�DSSOLFDEOH�WR�WKH�
¿UVW�LVVXH�

7KH� GLVFKDUJH� RI� DQLPDO� H൷XHQW� WKDW� LV� FROOHFWHG� DQG� PDQDJHG� E\� KXPDQV� LQWR� VHQVLWLYH�
FDWFKPHQWV� VXFK�DV� WKH�+HUHWDXQJD�3ODLQV�XQFRQ¿QHG�DTXLIHU� LV�FDSWXUHG�XQGHU� U�����+HUH�� WKH�
discharge is a discretionary activity.141� 7KLV� UXOH� FDWHJRULVHV� WKH� +HUHWDXQJD� 3ODLQV� XQFRQ¿QHG�
aquifer as a sensitive catchment. The Te Mata aquifer is not captured under this rule as a sensitive 

FDWFKPHQW��8OWLPDWHO\��LW�LV�TXHVWLRQDEOH�ZKHWKHU�WKLV�UXOH�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�
Another notable rule relating to discharges is r 49. This rule deals with discharges to land that 

may enter water.142 This is a permitted activity, however, there are certain conditions associated with 

groundwater aquifers in the rule. One condition is that “there shall be no discharge within 30 m 

RI�DQ\�ERUH�GUDZLQJ�JURXQGZDWHU�IURP�DQ�XQFRQ¿QHG�DTXLIHU� LQWR�ZKLFK�DQ\�FRQWDPLQDQW�PD\�

134 At 124.

135 At 124.

���� At 124.

137 Jesse Brennan )HHGORWV�DQG�,QWHQVLYH�:LQWHU�*UD]LQJ (Horizons Regional Council, 2017) at 2.

138 At 124.

139 At 133.

140 At 133.

141 At 134.

142 At 173.
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enter as a result of the discharge”.143�,W�LV�XQIRUWXQDWH�WKDW�WKLV�FRQGLWLRQ�LV�UHVWULFWHG�WR�XQFRQ¿QHG�
aquifers, however the rule does state that “for other aquifers, the discharge shall not cause or 

FRQWULEXWH�WR�D�EUHDFK´�RI�WKH�':6�������7KLV�UXOH�LV�DSSOLFDEOH�WR�WKH�¿UVW�LVVXH�EHFDXVH�LW�FRXOG�
be associated with the discharges and contaminants released from sheep grazing in paddocks near 

groundwater bores, as the rule is located under the “generic discharges” section. 

In regard to water takes and uses of water rules under the RRMP, minor takes and uses of 

groundwater are covered under r 53.144 They are a permitted activity.145 Under this rule, the minor 

WDNH� FDQQRW� H[FHHG� ³��� O�V´����� ,Q� UHJDUG� WR� WDNH� YROXPHV�� LW�ZDV� GL൶FXOW� WR� ORFDWH� WKH� FXUUHQW�
statistics regarding takes for Havelock North, and so it cannot be stated whether the Havelock 

North incident take was minor, and under this permitted category. Other takes of groundwater are 

FRYHUHG�XQGHU�U����DQG�DUH�FODVVL¿HG�DV�D�GLVFUHWLRQDU\�DFWLYLW\�147 Rule 55 does not specify any 

restrictions, conditions or terms relating to the abstraction of young groundwater. These rules are 

applicable to the second issue regarding groundwater abstraction because they deal with what type 

of consent may be required for groundwater abstraction, dependent on take volume.

2. HDC District Plan

7KH�+DVWLQJV�'LVWULFW�&RXQFLO¶V�'LVWULFW� 3ODQ� �'&'3�� LV� SDUWO\� RSHUDWLYH�148 Within the DCDP, 

it states that the purpose of the DCDP is to guide and control “how land is used, developed or 

SURWHFWHG�LQ�RUGHU�WR�DYRLG�RU�OHVVHQ�WKH�LPSDFW�RI�DQ\�DGYHUVH�H൵HFWV´�149 In relation to land use 

activities and the aquifer zone, the DCDP provides seemingly limited information on this topic, 

for example, the DCDP does discuss riparian land management rules, but this is more related to 

surface water.150

It is worth noting that the DCDP does discuss hazardous substances rules in areas other than 

ZLWKLQ�WKH�+HUHWDXQJD�3ODLQV�XQFRQ¿QHG�DTXLIHU�XQGHU�UXOH�+6��151 For example, rule HS1 states 

that “The Storage, Handling or Use of Hazardous Substances in areas other than within the 

+HUHWDXQJD�3ODLQV�8QFRQ¿QHG�$TXLIHU�2YHUOD\´� LV� D� SHUPLWWHG� DFWLYLW\�152 However, this is not 

necessarily relevant to the two issues because it is associated with the “storage, handling and use” 

RI�VXEVWDQFHV�ZKLFK�DUH�FODVVL¿HG�DV�KD]DUGRXV��DQG�QRW�QHFHVVDULO\�WKH�GLVFKDUJH�RI�VKHHS�IDHFHV�LQ�
paddocks. It is additionally seemingly vague whether “hazardous substances” could include sheep 

faeces within this rule anyway because under the plan “hazardous substances” can include “organic 

matter which contains animal waste” but only where the provision relates to the Heretaunga Plains 

8QFRQ¿QHG�$TXLIHU�153 Therefore, arguably this rule does not address the two issues.

143 At 173.

144 $W�����
145 $W�����
���� $W�����
147 At 178.

148 Hastings District Council “2003 Hastings District Plan” <www.hastingsdc.govt.nz>.

149 Hastings District Council Hastings District Plan (March 2020) at [1.1.1].

150 At [19.1.5].

151 At [29.1.5].

152 At [29.1.5].

153 At [33.1.2].
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Overall, no DCDP rules relating to regulating land use around the aquifer zone in the context of 

WKH�¿UVW�LVVXH�FRXOG�EH�LGHQWL¿HG��7KHUHIRUH��VLQFH�WKHUH�DUH�VHHPLQJO\�QR�UHOHYDQW�UXOHV��LW�VHHPV�
that sheep grazing in paddocks in close proximity to groundwater used for drinking water supply 

is a permitted activity, and no consent is required under the DCDP, taking into account s 9 of the 

50$��1R�'&'3�UXOHV�UHODWLQJ�WR�\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ�FRXOG�EH�LGHQWL¿HG�

I. Concluded View of Relevant Law

Under existing relevant law, it seems that there are currently limited legal restrictions placed on 

sheep grazing in paddocks in close proximity to groundwater used for drinking water supply, and 

WKH�DEVWUDFWLRQ�RI�\RXQJ�JURXQGZDWHU�IRU�GULQNLQJ�ZDWHU�SXUSRVHV��,Q�WHUPV�RI�WKH�+DZNH¶V�%D\�
FDVH�H[DPSOH��XQGHU�WKH�5503�LW�ZDV�LGHQWL¿HG�WKDW�FRQVHQW�LV�RQO\�UHTXLUHG�LQ�WHUPV�RI�ODQG�XVH��
discharges, and water takes in limited circumstances. Furthermore, under the DCDP it seemed 

WKDW� WKLV� SODQ�ZDV� VLOHQW� LQ� WHUPV� RI� DGGUHVVLQJ� WKH� WZR� LVVXHV��(YLGHQWO\�� LQ� WKH�+DZNH¶V�%D\�
area, under existing law, it is likely that generally consent is not required for sheep grazing in 

paddocks in close proximity to groundwater used for drinking water supply. It is also likely that 

the abstraction of young groundwater for drinking water purposes is a permitted activity in certain 

circumstances, such as if the take is minor under r 53 of the RRMP.154 In relation to the Havelock 

1RUWK�LQFLGHQW��SHUKDSV�D�GL൵HUHQW�RXWFRPH�PD\�KDYH�UHVXOWHG�LI�FRQVHQW�ZDV�UHTXLUHG�LQ�UHODWLRQ�
to the sheep grazing in the paddocks close to the contaminated bores, and consent was required 

or conditions were imposed in regard to the abstraction of the young groundwater. Ultimately, the 

UHOHYDQW�ODZ�DV�LW�FXUUHQWO\�VWDQGV�GRHV�QRW�UHDOO\�DGGUHVV�WKH�WZR�LVVXHV�H൵HFWLYHO\��*DSV�ZLWKLQ�
the law in the context of the two issues will now be explored.

VI. $ඇൺඅඒඌංඌ

,Q� WKLV� VHFWLRQ�� WKHUH�ZLOO� EH� DQ� DQDO\VLV� RI� WKH� FXUUHQW� JDSV�ZLWKLQ� WKH� LGHQWL¿HG� UHOHYDQW� ODZ�
UHODWLQJ� WR� WKH� WZR� VSHFL¿HG� LVVXHV��$V� PHQWLRQHG� SUHYLRXVO\��0DVORZ¶V� +21� DQG� 6'*�� DUH�
arguably related to to aquifer management law and policy. Therefore, these two concepts will be 

utilised as a lens to assess where the gaps and issues are located within the current law and policy 

LQ�WKH�FRQWH[W�RI�WKH�WZR�VSHFL¿HG�LVVXHV�

A. 5HVRXUFH�&RQVHQW�*DS

Resource consents may not be required for sheep grazing in paddocks in close proximity to 

groundwater used for drinking water supply, and the abstraction of young groundwater for drinking 

water purposes. This is because they may be considered permitted activities under the RMA and 

ORFDO�DXWKRULW\�SODQV��7DNLQJ�LQWR�DFFRXQW�WKH�VDIHW\�QHHGV�ZLWKLQ�0DVORZ¶V�+21�DQG�7DUJHW�����RI�
6'*���WKH�ODFN�RI�UHVRXUFH�FRQVHQWV�UHTXLUHG�LV�DUJXDEO\�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ�EHFDXVH�WKHVH�
WZR�LVVXHV�ERWK�FRXOG�DGYHUVHO\�D൵HFW�WKH�TXDOLW\�DQG�VDIHW\�RI�GULQNLQJ�ZDWHU�WKDW�LV�FRQVXPHG�
by people. It has been submitted by Rob Collins and others that “grazing livestock are considered 

WR�EH�WKH�GRPLQDQW�VRXUFH�RI�IDHFDO�FRQWDPLQDWLRQ�WR�1HZ�=HDODQG¶V�IUHVKZDWHUV´��DQG�WKHUHIRUH�

154 Regional Resource Management Plan��DERYH�Q������DW�����
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WKLV�VSHFL¿F�LVVXH�LV�YHU\�FRQFHUQLQJ�155 Not requiring resource consents for these activities could 

HVVHQWLDOO\�SRVH�D�WKUHDW�WR�WKH�VDWLVIDFWLRQ�RI�WKH�VDIHW\�QHHGV�ZLWKLQ�0DVORZ¶V�+21��5HTXLULQJ�
UHVRXUFH�FRQVHQWV�ZRXOG�HQVXUH�WKDW�DQ�DVVHVVPHQW�RI�WKH�DFWLYLW\¶V�H൵HFWV�RQ�WKH�HQYLURQPHQW�LV�
XQGHUWDNHQ��ZKLFK�ZRXOG�PHDQ�WKDW�WKH�GLVFKDUJHV�RI�FRQWDPLQDQWV�DVVRFLDWHG�ZLWK�WKH�¿UVW�LVVXH��
and its relationship with groundwater, are considered. Additionally, requiring resource consents or 

permits in relation to young water abstraction would ensure that there is more regulation in place 

to ensure safety. Interestingly in other jurisdictions, such as India, the courts have held that it is a 

violation of the right to life for the state to fail to provide safe drinking water.��� Since there can be 

HLWKHU�QHJDWLYH�RU�SRVLWLYH�ULJKWV�XQGHU�ODZ��WKLV�FRXOG�H[SODLQ�WKH�GL൵HUHQFHV�LQ�DSSURDFKHV�157 To 

VXPPDULVH��FRQVHQW�UHTXLUHPHQWV�FRXOG�KHOS�WR�HQVXUH�WKDW�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�+21�DUH�
met, and that the issues are addressed. 

B. 50$�*DS

In 2012, Ezekiel Hudspith submitted that in New Zealand “land use has not been adequately managed 

LQ�RUGHU�WR�DFFRXQW�IRU�LWV�H൵HFW�RQ�DGMDFHQW�ZDWHU�ERGLHV´�158 Hudspith dealt with surface water, but 

an analogy can be drawn for groundwater due to the statistics provided by Stats NZ in relation to 

JURXQGZDWHU�TXDOLW\��$FFRUGLQJ�WR�6WDWV�1=��LQ�UHODWLRQ�WR�WKH�SHULRG�RI�����±�����³���SHUFHQW�RI�
����VLWHV�IDLOHG�WR�PHHW�WKH�(�FROL�GULQNLQJ�ZDWHU�VWDQGDUGV´�LQ�UHJDUG�WR�JURXQGZDWHU�TXDOLW\�159 In 

terms of the period of 2009-2018, 50 percent of sites had worsening trends in relation to E.coli.��� 

Taking into account these statistics, an argument can be made that E.coli in groundwater sources, 

such as underground aquifers used for drinking water purposes, is still a current, and ongoing issue 

in New Zealand. When E.coli is detected in samples of groundwater, this indicates “a connection 

with a nearby surface environment that is contaminated with animal faeces”.��� These statistics 

raise the question regarding whether land use is currently being adequately managed in terms of the 

functions of local authorities under the RMA. Perhaps the functions under the RMA are in need of 

UHIRUP��DQG�QHHG�WR�EH�PRUH�H[SOLFLW�LQ�WHUPV�RI�ODQG�XVH�H൵HFWV�RQ�JURXQGZDWHU�TXDOLW\��VXFK�DV�WKH�
H൵HFWV�IURP�DQLPDO�GLVFKDUJHV��$GHTXDWH�PDQDJHPHQW�RI�ODQG�ZLWK�UHVSHFW�WR�H൵HFWV�RQ�DGMDFHQW�
ZDWHU�ERGLHV�ZRXOG�EH�EHQH¿FLDO�IRU�ERWK�WKH�SK\VLRORJLFDO�DQG�VDIHW\�QHHGV�XQGHU�0DVORZ¶V�+21�
DQG�7DUJHWV�����DQG�����LQ�6'*��

155 Rob Collins and others “Best management practices to mitigate faecal contamination by livestock of New Zealand 

ZDWHUV´�����������1HZ�=HDODQG�-RXUQDO�RI�$JULFXOWXUDO�5HVHDUFK�����DW�����
���� Phillipe Cullet “Groundwater law in India: Towards a framework for ensuring equitable access and aquifer protection” 

����������-RXUQDO�RI�(QYLURQPHQWDO�/DZ����DW����
157 Paul Rishworth “Human rights: The background” (June 2012) Te Ara – the Encyclopaedia of New Zealand <www.

TeAra.govt.nz>.

158 (]HNLHO�+XGVSLWK�³)UHVKZDWHU�PDQDJHPHQW�LQ�1HZ�=HDODQG��$�FKDOOHQJH�IRU�HFRORJ\��HTXLW\��DQG�HFRQRPLF�H൶FLHQF\´�
����������1HZ�=HDODQG�-RXUQDO�RI�(QYLURQPHQWDO�/DZ�����DW�����

159 6WDWV�1=�³*URXQGZDWHU�TXDOLW\´�����$SULO��������ZZZ�VWDWV�JRYW�Q]!�
���� Stats NZ, above n 159.

���� 3)�&DOODQGHU��&�6WH൵DQV��1�7KRPDV��6�'RQDOGVRQ�DQG�0�(QJODQG�(�&ROL�FRQWDPLQDWLRQ�LQ�³VHFXUH´�JURXQGZDWHU�
sourced drinking water supplies (Water New Zealand, September 2014) at [3.3].
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C. 6'*��*DS

It was submitted that certain government initiatives have not been successful in addressing the 

WZR� LVVXHV� UHODWLQJ� WR� VKHHS�JUD]LQJ� DQG�\RXQJ�ZDWHU� DEVWUDFWLRQ��7KH�¿UVW� LVVXH� UHODWHV� WR� WKH�
TXDOLW\� RI� JURXQGZDWHU� HPEHGGHG�ZLWKLQ� DQ� DTXLIHU��8VLQJ�6'*��DV� D� OHQV�� HVVHQWLDOO\� E\� QRW�
DGGUHVVLQJ�WKLV�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�JUD]LQJ��7DUJHWV�ZLWKLQ�6'*��DUH�QRW�EHLQJ�PHW��)RU�
H[DPSOH��WKH�¿UVW�LVVXH�FDQ�SRWHQWLDOO\�OHDG�WR�FRQWDPLQDQWV�HQWHULQJ�LQWR�JURXQGZDWHU��DQG�WKLV�
PHDQV�WKDW�7DUJHW�����UHODWLQJ�WR�DFFHVV�WR�VDIH�GULQNLQJ�ZDWHU��DQG�7DUJHW�����UHODWLQJ�WR�LPSURYLQJ�
water quality are not being reached. Furthermore, by not addressing the second issue relating to 

\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ��7DUJHW�����UHODWLQJ�WR�DFFHVV�WR�VDIH�GULQNLQJ�ZDWHU�LV�QRW�EHLQJ�
met because young groundwater may indicate that pathogens are entering into the aquifer through 

surface water, therefore not making the drinking water safe to drink. Consequently, not taking 

DFWLRQ�WR�DGGUHVV�WKHVH�LVVXHV�XQGHU�6'*��DOVR�WLHV�LQ�ZLWK�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�+21��%\�
DLPLQJ�WR�LPSOHPHQW�LQLWLDWLYHV�XQGHU�WKH�6'*��ZLWK�D�IRFXV�RQ�ERWK�RI�WKH�WZR�LVVXHV��SURJUHVV�
FDQ�EH�PDGH�WR�HQVXUH�WKDW�WKH�7DUJHWV�ZLWKLQ�6'*��DUH�DFKLHYHG��DQG�WKH�LVVXHV�DUH�DGGUHVVHG�

D. +HDOWK�*DS

:KHQ�XVLQJ�0DVORZ¶V�+21�DV�D�OHQV��RQH�LGHQWL¿HG�KHDOWK�JDS�LV�WKDW�XQGHU�V���$����F��LL��RI�WKH�
HA, drinking-water suppliers only have a duty of taking “all practicable steps to comply with the 

drinking-water standards”.��� Essentially, it is not mandatory for drinking-water suppliers to comply 

with the drinking-water standards; they merely have to demonstrate that they took “all practicable 

steps” to do so.��� The relationship between practicability and knowledge is questionable. Although 

the WSA imposes a more stringent requirement regarding compliance with the DWS 2005, the 

FXUUHQW�V���$����F��LL��RI�WKH�+$�LV�VWLOO�RI�FRQFHUQ��7KLV�LV�EHFDXVH�WKH�':6������SURYLGH�IRU�
the “minimum quality standards for drinking-water in New Zealand”.��� Additionally, when pairing 

this duty with the current Stats NZ data on groundwater quality, the compliance standard seems 

HYHQ�PRUH�RI�D�FRQFHUQ��8OWLPDWHO\��V���$����F��LL��RI�WKH�+$�LV�D�JDS�ZLWKLQ�WKH�FXUUHQW�ODZ�DQG�LV�
D�ULVN�WR�WKH�VDIHW\�QHHGV��ZKHQ�XVLQJ�0DVORZ¶V�+21�DV�D�OHQV�WR�DVVHVV�WKLV�VHFWLRQ�

E. ':6������*DS

In relation to the current drinking water standards, it is important to note that the DWS 2005 sets 

RXW�WKDW�LQ�RUGHU�IRU�ERUH�JURXQGZDWHU�WR�EH�FODVVL¿HG�DV�³VHFXUH´�WKDW�WKHUH�PXVW�EH�DQ�H[FOXVLRQ�RI�
animals “from within 5 m of the bore head”.��� The question should be raised around whether this 

5 metre exclusion of animals from a groundwater bore head is enough to ensure that groundwater for 

drinking water purposes is “secure” from potential contaminants derived from animal discharges in 

FORVH�SUR[LPLW\�WR�WKH�ERUH�KHDG��7KLV�LV�UHOHYDQW�LQ�OLJKW�RI�WKH�5503�ZKHUH�LW�VSHFL¿HV�WKDW�³WKHUH�
VKDOO�EH�QR�GLVFKDUJH�ZLWKLQ����P�RI�DQ\�ERUH�GUDZLQJ�JURXQGZDWHU�IURP�DQ�XQFRQ¿QHG�DTXLIHU�LQWR�
which any contaminant may enter as a result of the discharge” under r 49.��� In order to gain more 

���� +HDOWK�$FW�������V���$����F��LL��
���� +HDOWK�$FW�������V���$����F��LL��
���� 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [1.1.1].

���� 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at 38.

���� Regional Resource Management Plan, above n 130, at 173.
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consistency in relation to the distance of the exclusion of animals, and their associated discharges 

IURP�JURXQGZDWHU�ERUH�KHDGV��LW�ZRXOG�SHUKDSV�EH�ZLVH�WR�LQFOXGH�RQH�VSHFL¿F�H[FOXVLRQ�GLVWDQFH�
ZLWKLQ�QDWLRQDO�OHJLVODWLRQ��DQG�DOO�VXEVLGLDU\�LQVWUXPHQWV��ZKLFK�LV�EDVHG�RQ�VFLHQWL¿F�HYLGHQFH��
7KLV�FRXOG�EH�WLHG�LQ�ZLWK�WKH�UHTXLUHPHQW�IRU�FRQVHQWV��7KLV�ZRXOG�KHOS�WR�HQVXUH�WKDW�0DVORZ¶V�
safety needs are met, and the targets within SDG are achieved because it would be a preventative 

measure regarding contaminants entering into groundwater. 

F. 7DXPDWD�$URZDL�*DS

8QGHU�V����RI�WKH�:6$��7DXPDWD�$URZDL�PD\�LVVXH�³DFFHSWDEOH�VROXWLRQV�RU�YHUL¿FDWLRQ�PHWKRGV�
for drinking water”.��� In September 2021, Taumata Arowai released a working draft titled 

Drinking Water Acceptable Solution for Spring and Bore Drinking Water Supplies.��� In relation 

to bore sources for drinking water supplies, this working draft stipulates that “farm animals must 

be excluded (e.g. with a fence) from within 5 metres of the headworks” and furthermore, “the 

KHDGZRUNV�PXVW�EH�FRQVWUXFWHG�VR�ZDWHU�FDQQRW�ÀRZ�WRZDUGV�WKH�ERUH�FDVLQJ�RU�SRQG�DURXQG�D�
spring”.����$UJXDEO\��WKLV�LV�D�VOLJKWO\�PRUH�VWULQJHQW�UHTXLUHPHQW�WKDQ�ZKDW�LV�EULHÀ\�VHW�RXW�LQ�WKH�
':6�������KRZHYHU��LW�VWLOO�FRQWLQXHV�ZLWK�WKH�¿YH�PHWUH�VWDQGDUG��DQG�LV�DUJXDEO\�QRW�FRQVLVWHQW�
with r 49 in the RRMP. If the recommendation mentioned above was implemented, it could provide 

more consistency in relation to Taumata Arowai acceptable solutions as well. 

*�� $JH�RI�*URXQGZDWHU�*DS

Currently, the DWS 2005 provides guidance in terms of the age of water that should be drawn 

from “secure” bore water supplies. Under security criterion 1, there is an option for demonstrating 

WKDW�WKHUH�LV�D�³ODFN�RI�VXUIDFH�RU�FOLPDWH�LQÀXHQFHV´�RQ�VHFXUH�JURXQGZDWHU�170 Essentially, proving 

that “water younger than one year” is not detectable in an aquifer is optional in order to establish 

secure bore water supplies under the DWS 2005.171 It is argued that this should not be an optional 

standard, and that it should be possibly be mandatory that young groundwater is not abstracted 

from an aquifer for drinking water purposes. This is because, as demonstrated by the Havelock 

North drinking water incident report, young groundwater in an aquifer indicates that there is a risk 

of contamination from surface water.172 Furthermore, under the DWS 2005, water abstracted from 

“secure” bore water supplies does not require treatment, so this could potentially pose a risk to 

public safety if young groundwater is in fact contaminated and consumed.173�:KHQ�XVLQJ�0DVORZ¶V�
HON as a lens, this optional standard is ultimately a threat to the safety needs in the hierarchy. 

Ultimately, this is arguably a gap with current law and policy.

Interestingly, it has been submitted by Uwe Morgenstern and Christopher J Daughney that 

there are issues with monitoring groundwater quality using age techniques in wells within 

���� Water Services Act, s 50.

���� Taumata Arowai Drinking Water Acceptable Solution for Spring and Bore Drinking Water Supplies (September 2021). 

���� 7DXPDWD�$URZDL��DERYH�Q������DW�>���@�
170 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [4.4.2].

171 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [4.4.2].

172 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU, above n 7, at [221].

173 'ULQNLQJ�ZDWHU�6WDQGDUGV�IRU�1HZ�=HDODQG�������5HYLVHG������, above n 111, at [3.1].
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agricultural areas.174�7KLV�LV�EHFDXVH�WKH�PRQLWRUHG�³ZHOO�ZRXOG�QRW�\HW�UHÀHFW�LPSDFWV�IURP�ODWHU�
ODQG�XVH�DFWLYLWLHV´�DQG�WKHUH�FRXOG�EH�³VLJQL¿FDQW�IUDFWLRQV�RI�ROG�ZDWHU�WKDW�ZDV�UHFKDUJHG�EHIRUH�
ODQG�XVH�LQWHQVL¿FDWLRQ´�175 In light of this argument, the question should be asked why there is so 

much reliance placed on the age of groundwater within the DWS 2005 in order to determine secure 

bore water status. This area of law could be reviewed.

H. &ODVVL¿FDWLRQ�*DS

7KH�':6������FXUUHQWO\�RSHUDWHV�RQ�D�´VHFXUH´�DQG�´QRQ�VHFXUH´�FODVVL¿FDWLRQ�V\VWHP�LQ�UHODWLRQ�
to treating groundwater for drinking water purposes. In the Government Inquiry into the Havelock 

North drinking water incident it was found that this system should be abolished.��� This was on the 

grounds that this system is “inherently unsafe”.177 It is submitted that this argument is important in 

LQ�OLJKW�RI�WKH�VDIHW\�OHYHO�LQ�0DVORZ¶V�+21�DQG�7DUJHW�����RI�6'*���$UJXDEO\��WKHUH�DUH�FXUUHQWO\�
JDSV�ZLWKLQ�FXUUHQW�ODZ�DQG�SROLF\�LI�DQ�R൶FLDO�*RYHUQPHQW�,QTXLU\�GHHPV�WKLV�V\VWHP�³XQVDIH´�
and yet it still operates. The Government Inquiry suggested that universal treatment be given to all 

networked drinking water supplies.178�7KLV�ZRXOG�EH�EHQH¿FLDO�DV�LW�ZRXOG�HQVXUH�WKDW�WKH�VDIHW\�
OHYHO�RI�0DVORZ¶V�+21� LV�PHW�� DQG�DOVR� WKDW�6'*�� LV� DFKLHYHG�ZLWK� UHVSHFW� WR� DFFHVV� WR� VDIH�
drinking water. 

I. 136)0�*DS

As mentioned above, under the current NPSFM, cl 3.5 stipulates that local authorities are to 

manage freshwater and land use in an “integrated and sustainable way” and this is for the purpose 

RI�DYRLGLQJ��UHPHG\LQJ�RU�PLWLJDWLQJ�³DGYHUVH�H൵HFWV´�RQ�ZDWHU�ERGLHV¶�³KHDOWK�DQG�ZHOO�EHLQJ´�179 

The question should be asked whether local authorities are currently managing groundwater and 

the land use activity of sheep grazing in an “integrated and sustainable way” under clause 3.5 

because as demonstrated by the Stats NZ statistics, many groundwater sites have failed to meet 

E.coli drinking water standards, and animal waste is a common source of E.coli.180 It has been 

proposed by Abraham J Melloul and Martin L Collin that the planning of groundwater management 

and land-use can help maintain the sustainability of resources, and so if groundwater and land use can 

be managed in this “integrated and sustainable way”, as per the NPSFM, then the self-actualisation 

OHYHO�RI�0DVORZ¶V�+21�PD\EH�DFKLHYHG�181 This is because water resource sustainability sits at the 

WRS�RI�0DVORZ¶V�+21��DFFRUGLQJ�WR�0HOORXO�DQG�&ROOLQ�182

174 8ZH�0RUJHQVWHUQ�DQG�&KULVWRSKHU�-�'DXJKQH\�³*URXQGZDWHU�DJH�IRU�LQWHQVL¿FDWLRQ�RI�EDVHOLQH�JURXQGZDWHU�TXDOLW\�
DQG�LPSDFWV�RI�ODQG�XVH�LQWHQVL¿FDWLRQ�±�7KH�QDWLRQDO�JURXQGZDWHU�PRQLWRULQJ�SURJUDPPH�RI�1HZ�=HDODQG´��������
��������-RXUQDO�RI�+\GURORJ\����DW����

175 At 80.

���� *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
177 $W�>���@�
178 At [158].

179 At [3.5].

180 Land Air Water Aotearoa “Factsheet: Faecal Indicators” (September 2021) <www.lawa.org.nz>.

181 Abraham J Melloul and Martin L Collin “Prioritization of sustainable groundwater management needs: the case of 

,VUDHO¶V�VWUHVVHG�FRDVWDO�DTXLIHU´����������(QYLURQPHQW��'HYHORSPHQW�DQG�6XVWDLQDELOLW\�����DW�����
182 At 353.



112 Waikato Law Review Vol 29

J. &KDQJHV�LQ�1HZ�=HDODQG

Water reforms in New Zealand are moving the management of drinking water to four new regional 

entities.183 There have been an array of concerns presented in relation to this change.184 Ultimately, 

LW�LV�XQOLNHO\�WKDW�WKLV�UHIRUP�ZLOO�PDNH�D�GL൵HUHQFH�LQ�WHUPV�RI�WKH�WZR�VSHFL¿HG�LVVXHV��$UJXDEO\��LW�
ZLOO�QRW�PDNH�WRR�PXFK�RI�D�GL൵HUHQFH�ZKR�WKH�UHJXODWRU�LV��5DWKHU��DPHQGPHQW�RI�WKH�UHOHYDQW�
VXEVWDQWLYH�ODZ�DQG�SROLF\�LV�D�EHWWHU�VROXWLRQ�WR�WKH�LGHQWL¿HG�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�
\RXQJ�JURXQGZDWHU�DEVWUDFWLRQ��/DZ�DPHQGPHQW�ZLOO�KHOS�DGGUHVV�WKH�VDIHW\�QHHGV�LQ�0DVORZ¶V�
+21� DORQJ�ZLWK� 6'*��� DQG� VR� WKH� IRFXV� VKRXOG� EH� RQ� WKLV�� UDWKHU� WKDQ� RQ�ZKR� WKH� UHJXODWRU�
may be.

K. RMA Reform

There are aspects of the RMA that could be reviewed and amended in order to address the two 

VSHFL¿HG� LVVXHV��$V�PHQWLRQHG�� WKH� 50$� LV� XQGHUJRLQJ� UHIRUP�� ,QWHUHVWLQJO\�� WKH� 5HSRUW�New 
'LUHFWLRQV� IRU�5HVRXUFH�0DQDJHPHQW� LQ�1HZ�=HDODQG, leaves the subject of groundwater fairly 

much alone.185�,Q�IDFW��LW�RQO\�PHQWLRQV�JURXQGZDWHU�RQFH�DQG�WKLV�LV�LQ�UHODWLRQ�WR�1HZ�=HDODQG¶V�
heavily reliance on the resource.��� Further research could be pursued in regard to the place of 

groundwater within the RMA reforms, and how the reforms could address the two issues relating 

to sheep grazing and young groundwater abstraction.

L. Concluded View

$FFRUGLQJO\��ZKHQ�XVLQJ�0DVORZ¶V�+21�DQG�6'*��DV�D� OHQV��YDULRXV�JDSV�ZLWKLQ�FXUUHQW� ODZ�
DQG�SROLF\�FDQ�EH�LGHQWL¿HG�LQ�WKH�FRQWH[W�RI�WKH�WZR�LVVXHV�UHODWLQJ�WR�VKHHS�JUD]LQJ�DQG�\RXQJ�
groundwater abstraction. Amendments to both law and policy are required in order to address both 

LVVXHV��DQG�HQVXUH�FRQVLVWHQF\�ZLWK�0DVORZ¶V�+21�DQG�6'*��7DUJHWV��5HFRPPHQGDWLRQV�WR�ODZ�
DQG�SROLF\�DUH�PDGH�EHORZ�ZLWK�UHVSHFW�WR�WKH�JDSV�LGHQWL¿HG�

VII. �5ൾർඈආආൾඇൽൺඍංඈඇඌ

This section will discuss what the law ought to look like, in regard to addressing the issues and 

JDSV�LGHQWL¿HG�E\�XVLQJ�6'*��DQG�0DVORZ¶V�+21�DV�D�OHQV��9DULRXV�UHFRPPHQGDWLRQV�ZLOO�QRZ�
be explored.

7KH�¿UVW�RYHUDOO�UHFRPPHQGDWLRQ�LV�SHUKDSV�TXLWH�REYLRXV��,Q�HVVHQFH��WKH�UHFRPPHQGDWLRQ�LV�
to not allow sheep to be in paddocks that are in close proximity to underground aquifer sources 

used for drinking water. Alternatively, if sheep are allowed in paddocks in close proximity, it 

should be a land use activity that requires a resource consent, rather than merely be a permitted 

activity. This recommendation could mitigate the potential for contaminants from sheep faeces to 

make its way into underground aquifer water sources used for drinking water. Logically, if sheep 

are not in close proximity to underground aquifer sources used for drinking water then there is 

183 Russell Palmer “Three waters: what you need to know” (4 October 2021) Radio New Zealand <www.rnz.co.nz>. 

184 &KULVWRSKHU�/X[RQ�³7KUHH�ZDWHUV��IRXU�HQWLWLHV��VHYHUDO�SUREOHPV´�����6HSWHPEHU�������6WX൵�1=��ZZZ�VWX൵�FR�Q]!�
185 1HZ�'LUHFWLRQV�IRU�5HVRXUFH�0DQDJHPHQW�LQ�1HZ�=HDODQG, above n 125.

���� At 15.
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limited opportunity for contamination to occur as a result of sheep faeces. If the activity is allowed 

EXW�UHTXLUHV�D�UHVRXUFH�FRQVHQW��WKHQ�WKH�H൵HFWV�RI�WKH�VKHHS�EHLQJ�LQ�WKH�SDGGRFN�RQ�JURXQGZDWHU�
FDQ�EH�FRQWUROOHG��$UJXDEO\��WKLV�UHFRPPHQGDWLRQ�FRXOG�DGGUHVV�WKH�¿UVW�LVVXH�UHODWLQJ�WR�VKHHS�
grazing. 

The second overall recommendation is to not allow the abstraction of young groundwater 

for drinking water purposes. This would eliminate the potential for sickness due to consuming 

contaminated non-aged drinking water, like in the Havelock North incident. It is submitted that this 

recommendation could address the second issue. 

In relation to law change in general, the following is recommended. First, regulations like 

the Resource Management (Stock Exclusion) Regulations 2020 could be implemented to control 

sheep grazing in paddocks in near proximity to aquifers used for drinking water sources. This is 

EHFDXVH� DUJXDEO\�� V� ����RI� WKH�50$� UHJXODWLRQV� DUH�PRUH� DSSURSULDWH� WKDQ�XVLQJ� WKH�1DWLRQDO�
Environmental Standard route for all nationally directed regulation. Second, amendment could be 

made regarding the Resource Management (National Environmental Standards for Freshwater) 

Regulations 2020 in order to incorporate standards for farming activities that involve sheep 

grazing in paddocks in near proximity to aquifers used for drinking water sources. Third, further 

LQLWLDWLYHV� LQ�UHODWLRQ� WR�6'*��FRXOG�EH� LPSOHPHQWHG� LQ�RUGHU� WR�HQVXUH� WKDW� WKH� WZR�LVVXHV�DUH�
DGGUHVVHG�� DQG�1HZ�=HDODQG� LV� RQ� WUDFN� WR� DFKLHYLQJ� WKH� WDUJHWV�ZLWKLQ�6'*�� LQ� WKH� VSHFL¿HG�
WLPHIUDPH��)RXUWK��RQH�H[FOXVLRQ�GLVWDQFH�ZLWKLQ�QDWLRQDO�OHJLVODWLRQ�ZKLFK�LV�EDVHG�RQ�VFLHQWL¿F�
evidence could be included to ensure consistency across the board with respect to sheep grazing in 

paddocks near aquifers used for drinking water sources and their associated discharges. Fifth, the 

´VHFXUH´�DQG�´QRQ�VHFXUH´�FODVVL¿FDWLRQ�V\VWHP�LQ�UHODWLRQ�WR�WUHDWLQJ�JURXQGZDWHU�IRU�GULQNLQJ�
water purposes could be abolished as it has been found that this system is “inherently unsafe”.187 

Last, there should be a focus on addressing the issues in substantive legislation and policy, rather 

than changing who the regulator may be. 

,W�KDV�EHHQ�GHPRQVWUDWHG�WKDW�0DVORZ¶V�+21�DQG�6'*��DUH�UHOHYDQW�DQG�FDQ�EH�XVHG�DV�D�OHQV�
WR�DVVHVV�FXUUHQW�ODZ�DQG�SROLF\�UHODWLQJ�WR�DTXLIHU�PDQDJHPHQW��,Q�YLHZ�RI�WKLV�¿QGLQJ��WKH�¿QDO�
UHFRPPHQGDWLRQ�LV�WKDW�0DVORZ¶V�+21�DQG�6'*��EH�LQWHJUDWHG�LQWR�1HZ�=HDODQG�ODZ�DQG�SROLF\�
associated with aquifer management, particularly in terms of the management of drinking water 

VRXUFHV��%RWK�0DVORZ¶V�+21�DQG�6'*��DQG�WKHLU�OLQN�WR�ZDWHU�PDQDJHPHQW�KDYH�EHHQ�H[DPLQHG�
within academic literature.188�7KHUHIRUH�� LW�ZRXOG� EH�ZRUWK� H[SORULQJ� KRZ�0DVORZ¶V�+21�DQG�
6'*��FRXOG�EH�XVHG�DV�WRROV�ZLWKLQ�ODZ�DQG�SROLF\�WR�HQVXUH�WKDW�1HZ�=HDODQG�LV�ERWK�PHHWLQJ�
WKHLU�REOLJDWLRQV�ZLWK�UHJDUGV�WR�6'*���DQG�HQVXULQJ�WKDW�0DVORZ¶V�+21�LV�PHW�

187 *RYHUQPHQW�,QTXLU\�LQWR�+DYHORFN�1RUWK�'ULQNLQJ�:DWHU��DERYH�Q����DW�>���@�
188 See Abraham J Melloul and Martin L Collin “A hierarchy of groundwater management, land-use, and social needs 

integrated for sustainable resource development” (2001) 3 Environment, Development, Sustainability 45; Abraham J 

0HOORXO�DQG�0DUWLQ�/�&ROOLQ�³$�SURSRVDO�IRU�VXVWDLQDEOH�JURXQGZDWHU�PDQDJHPHQW�DV�LQÀXHQFHG�E\�D�S\UDPLG�RI�
VRFLDO�QHHGV��WKH�FDVH�RI�,VUDHO¶V�FRDVWDO�DTXLIHU´�����������:DWHU�6FLHQFH�DQG�7HFKQRORJ\������$EUDKDP�-�0HOORXO�
and Martin L Collin “Harmonizing water management and social needs: a necessary condition for sustainable 

GHYHORSPHQW´�����������-RXUQDO�RI�(QYLURQPHQWDO�0DQDJHPHQW������DQG�$EUDKDP�-�0HOORXO�DQG�0DUWLQ�/�&ROOLQ�
³3ULRULWL]DWLRQ�RI�VXVWDLQDEOH�JURXQGZDWHU�PDQDJHPHQW�QHHGV��WKH�FDVH�RI�,VUDHO¶V�VWUHVVHG�FRDVWDO�DTXLIHU´����������
Environment, Development and Sustainability 347.
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VIII. &ඈඇർඅඎඌංඈඇ

:KHQ�XVLQJ�0DVORZ¶V�+21�DQG�6'*��DV�D� OHQV�� LW� LV�SURSRVHG� WKDW� ODZ�DQG�SROLF\� UHJDUGLQJ�
aquifer management in its current form is inadequate in terms of addressing the issues associated 

with sheep grazing in paddocks near aquifers used for drinking water sources and the abstraction 

of young groundwater for drinking water purposes. It is submitted that there are various gaps in 

ODZ�DQG�SROLF\�UHODWLQJ�WR�UHVRXUFH�FRQVHQWV��WKH�50$��6'*���KHDOWK�OHJLVODWLRQ��WKH�':6�������
7DXPDWD�$URZDL��WKH�136)0�LQ�WHUPV�RI�DGGUHVVLQJ�WKH�WZR�LVVXHV�DQG�PHHWLQJ�0DVORZ¶V�+21�
DQG�6'*���,W�LV�VXJJHVWHG�WKDW�ODZ�DQG�SROLF\�EH�DPHQGHG�LQ�RUGHU�WR�DGGUHVV�WKH�WZR�LVVXHV��7KH�
¿UVW�RYHUDOO�UHFRPPHQGDWLRQ�LV�WR�QRW�DOORZ�VKHHS�WR�EH�LQ�SDGGRFNV�WKDW�DUH�LQ�FORVH�SUR[LPLW\�
to aquifer sources used for drinking water and alternatively, if sheep are allowed in paddocks in 

close proximity, to make the activity one that requires a resource consent. The second overall 

recommendation, is to not allow the abstraction of young groundwater for drinking water purposes 

as this would eliminate the potential for sickness due to consuming contaminated non-aged 

GULQNLQJ�ZDWHU��/DVWO\�� LW� LV� UHFRPPHQGHG� WKDW�0DVORZ¶V�+21�DQG�6'*��VKRXOG�EH� LQWHJUDWHG�
into New Zealand law and policy associated with aquifer management, particularly in terms of the 

management of drinking water sources and groundwater quality.


