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CRIMESAMENDMENT BILL 1994

GENERALOUTLiNE

Thepurposeof theBill is to amendtheCrimesAct 1914 pavethewayfor the
commencementoftheCriminal CodeBill 1994by applyingthecommonlaw
principlesof criminalliability to all Commonwealthoffencesandintroducing
muchneededreforms in relationto ageof criminalresponsibility,attemptand
conspiracyin theshorttermpendingtheapplicationofChapter2 ofthe
Criminal Codeto otherCommonwealthoffences.TheCriminal Codewill not
commencein relationto theseotheroffencesuntil 5 yearsafterRoyal Assentso
that consequentialamendmentscanbe made.While someof thestatutes
containingtheseoffencesmayapply theCriminalCodegeneralprinciples
beforethen,manywill not.

Theapplicationof thecommonlaw principlesto all offenceswill meanthat all
peoplewho areaccusedofFederaloffenceswill besubjectto thesame
principlesof criminalliability. Currentlyoffencesotherthanthoseunderthe
CrimesAct 1914 aredealtwith in accordancewith the law oftheStateor
Territory wheretheoffenceoccurs.This meansthat peoplearetreated
differentlyin differentpartsofAustraliafor thesameoffence.

Theprovision in relationto theminimumageof criminalresponsibilityprovides
thatachildundertheageof 10 yearscarmotbe liablefor aCommonwealth
offenceandchildrenbetweentheagesof IC) and14 canonly be liable for a
Commonwealthoffenceif theprosecutioncanprovethechild knewhis orher
conductwaswrong. This is anoverduereform.

Thelaw on attemptandconspiracyhasbeenamendedto correspondwith the
CriminalCodeBill 1994. Theamendmentssetoutnewsectionswhich more
accuratelydefinewhatconstitutesattemptandconspiracyandincludes
appropriatelimitations. Thesereformsareof sufficient importancethat it was
decidedthey shouldbe introducedin theshortterm.

FINANCIAL IMPACT

Theamendmentsarenot expectedto haveanythingbutaminorfinancialimpact
on Governmentexpenditure.Therearelikely to be someoverallbenefits
accruingin the longertermasthelaw will be simplifiedby theCode,but this is
not quantifiable.
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NOTESON CLAUSES

ClauseI - Short title

This clauseis formalandprovidesfor theshorttitle of theB ill.

Clause2 - Commencement

Theclausestatesthat theAct will commenceon proclamationorat theendof 6

monthsafterit receivesRoyalAssent.

Clause3 - Substitutionof Section

This clausestatesthat Section4 of theCrimesAct1914 is to be omittedand
substitutedwith thefollowing section.

ProposedSection4 - Applicationof theCommonLaw

Proposedsubsection4(1)providesthat, subjectto theAct oranotherAct, the
principlesofcommonlaw with respectto criminalliability apply to all
Commonwealthoffences.Theomittedsection4 had only appliedthese
principlesto offencesundertheCrimesAct1914. Any otheroffencewasdealt
with accordingto theprevailinglaw of theparticularStateorTerritory whereit
wascommitted. Soapersoncommittingan offenceagainstsuchalaw in
Victoria. acommonlawjurisdiction,wastreateddifferentlyto person
committingthesameoffencein Queensland,aGriffith Codejurisdiction.

Proposedsubsection4(2)providesthat thesectionappliesdespitesection80 of
theJudiciaryAct1903. Section80wasthemeansby which theprincipleswere
appliedandwill no longeroperatein thatmannerwith respectto theprinciples
of criminalliability.

Clause4 - Insertionof newsections

Clause4 insertsthefollowing sectionsaftersection4L:

Proposedsection4M - Childrenunder10

Theproposedsectionprovidesthat childrenunder10 yearsarenot liable forany
offenceagainstCommonwealthlaw. Thelawsin theStatesandTerritories
vary,Tasmania’sageofcriminalresponsibilityis 7 years,in theACT it is 8
yearsandin theremainingjurisdictionsit is 10 years.This meansthat a7 year
old child from New SouthWaleson holiday in Tasmaniacould beconvictedof
a Federaloffencecommittedduringtheholiday,whenathomehe orshewould
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notbechargedfor doing thesamething. This is clearlyanomalousandrequires
urgentreform.Theprovisionhasthesameeffect assection7.1 of theCriminal
Code.

ProposedSection4N - Childrenover 10 but under14

Proposedsubsection4N(1) providesthat childrenaged10 yearsormorebut
under14 yearsold canonly be criminally responsiblefor an offenceif thechild
knowsthat his orher conductis wrong. Subsection4N(2) providesthat the
questionwhetherachild knowsthat his orherconductis wrongis oneof factto
be provedby theprosecution.This mirrorsproposedsection7.2 of theCriminal
Code.

Clause5 - Attempt

This clauseaddssubsectionsattheendof Section7 of theCrimesAct1914
Section7 providesthat apersonwho attemptsto commitan offenceis guilty of
attemptingto commit that offencebut is to be punishedasif the offence
attemptedhadbeencommitted.

Proposedsubsection7(2)providesthetestfor proximity. For thepersonto be
foundguilty of attemptingan offence,theperson’sconductmustbemorethan
merelypreparatoryandthequestionwhetherconductis morethanmerely
preparatoryto thecommissionoftheoffenceis oneof fact.

Thetestfor determiningwhenacourseofconducthasprogressedfar enoughto
warrantliability for attempthasbeencontroversialin both Griffith Codesand
commonlaw jurisdictions.Testssuchas“unequivocality”, “substantialact”,
“actsof perpetrationratherthanpreparation”and “the lastact rule” havebeen
debatedin thecasesandliterature. Theproposedsubsectionusesthe“more
thanmerelypreparatory”testwhich catchescaseswherethedefendanthasthe
necessaryfaultelementandhastakenastepbeyondmerepreparationtowards
theperpetrationof theoffence.

Therewill be caseswherethedistinctionbetweenpreparationandperpetration
will be difficult. Thebestsolutionto this problemis to leaveit to thetribunalof
fact. Thedecisionin thecaseofJones[1990] 1 WLR 1057 is questionable
insofarasit implied that apersonwho, with intentto murderavictim and
escapeto Spain,wasnotproximateundertheproposedtestevenwherehe
obtaineda gun,shortenedit to facilitateconcealment,donnedadisguiseand
while armedand carryingSpanishmoney,lay in wait forhis victim to arrive.

The“substantialstep” testadvocatedby, forexample,theUS Model PenalCode
andProfessorGlanvilleWilliams, “Wrong Turningson theLaw ofAttempt”
[1991] Crim LR 416 wasconsideredbutrejectedastoobroadbecauseit could
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includeactsofpreparationandwasrejectedastoobroad. Somesteptowards
theperpetrationof theoffenceis essential.

Thetestadoptedfollows anumberofauthoritiesand law reformbodies:English
Law Commission,Criminal Law: Attempt,andimpossibilityin Relationto
Attempt,ReportNo 102 (1980)atparas2.48-2.49ands.l(l) of theCriminal
AttemptsAct (UK) 1981;Law ReformCommissionof Canada,ReportNo. 31,
RecodifyingCriminal Law (1987)at45; GibbsCommittee,pam31.12-13,s.7C
Draft Bill.

Theprovisionwasconstructedwith anawarenessof thedifficulties thatexist
with theGriffith Codedefmitionof attempt,andtheartificial distinctiondrawn:
seeChellingwortht1954] QWN 35, Theformulationusedaccordswith the
recommendationsoftheMurray CodeReviewandtheO’ReganCodeReview.

Proposedsubsection7(3)providesthat a personmaybefoundguilty evenif
committingtheoffenceattemptedis impossibleor thepersonactually
committedtheoffenceattempted.

This follows theGibbsCommitteerecommendations.At pages339-340of their
July 1990reporttheGibbsCommitteereferredto problemswhicharosein
Britten -v- Alpogut (1986)23 A Crim. R. 254 wherethedefendantwascharged
with attemptingto import cannabisinto Australia. Theevidenceestablishedthat
thedefendantbelievedthathe wasimportingsuchasubstance,but theactual
substancefoundin theconcealedbottomofa suitcasecollectedby thedefendant
wasnot cannabis- it wasa substancewhichwasnotprohibited. TheGibbs
Committeenotedthat if theEnglishcaseof Smith[1975]AC 476 weretobe
followed in Australia,on no possibleanalysisofthefactscouldthedefendant,
undertheexisting law, be convictedfor theattemptedimportationcharge.Yet
thedefendant.haddoneall in his powerto commit theoffenceof importing
prohibiteddrugsandwasfrustratedin thispurposeonly by thefact that the
packagesdid notcontainthedrug. It follows that if defendantssuchasAlpogut
werenot punished,theymight repeattheattemptandnext time succeed.
Thereforethis proposedsubsectionmakesit clearimpossibility will notbe a bar
inthis way.

Proposedsubsection7(4)providesthata personwhois foundguilty of
attemptingto commitanoffencecannotbe subsequentlychargedfor the
completedoffence.

This is called“the doctrineof merger”which saysthat wherethesamefacts
constitutebothafelony anda misdemeanour,themisdemeanour“merges”into
the felony andhence,for all intentsandpurposes,disappears.

Whatauthoritythereis in Australiaholds that thedoctrineappliesin those
jurisdictionswhich retainthefelony/misdemeanourdistinction(Welker[1962]
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VR 244). This proposedsubsectionsubstantiallyfollows s.422(2)and (3)of the
VictorianCrimesAct.

Proposedsubsection7(5)providesthatany defences,procedures,limitationsor
qualifying provisionsthatapply to an offenceapplyalsoto theoffenceof
attemptingto committhatoffence.Theword “defences”wasaddedto take
accountof Beckwith(1976)135CLR 569.

Proposedsubsection7(6)providesthat therecanbeno offenceof attemptin
relationto SectionSoftheCrimesAct1914,aidingandabetting,or to proposed
section86,conspiracy.

Theprovisionson attemptmirror proposedsection11.1 of the CriminalCode
excepttheydo not prescribethefaultelementscontainedin subsection11.1(3)
oftheCode. This is becausetheterms“fault elements”and“physicalelements”
arenewto theexisting legislation.To attemptto superimposethemon all
Commonwealthoffencesthroughattemptwithout consequentialamendments
couldcausedifficulties, while developinganalternativeformulabasedon
existingterminologycouldhavecreatedfurther transitionalproblems-

questionsasto whethertheymeanthesamething asproposedsubsection
11.1(3).In theend it wasdecidedto leavethis questionto thecommonlaw until
theCriminal Codecommences.Proposedsubsection11.1(3)reflectsthe
commonlaw position.

Clause6 - Personsalreadysubjectto anon-paroleperiod

This clauseamendssectionI9AD oftheCrimesAct1914by substitutingthe

word“superseded”for “superceded”in paragraph(3)(a).
Clause7 - Personsalreadysubjectto arecognisanceorder

This clauseamendssectionI9AE of theCrimesAct1914 by substitutingthe
word “superseded”for “superceded”in paragraphs(3)(a) and4(a).

Clause8 - Repealof Sections86 and86A and substitutionof newsection

Sections86 and86A ofthe CrimesAct1914 arerepealedby this clause.These
aretheconspiracyprovisions. Theyhavebeenreplacedby asingleprovision-

thenewsection86.

Proposedsubsection86(1)providesthata personwhoconspireswith another
personto commitan offencepunishableby imprisonmentfor morethan12
months,orby a fine of200penaltyunits($20,000)ormore,is guilty of the
offenceof conspiracyto committhat offence. It alsostatesthat theoffenceis
punishableasif theoffenceto which theconspiracyrelateshadbeencommitted.
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Giventhat thecrimeof conspiracyhasbeenabusedon someoccasionsand
attractedcriticism from thecourts,thelimitationswereintroducedas
safeguards.

Thefirst limitation concernsthescopeof theoffence,particularly in relationto
actswhich arenot criminalthemselves.This contrastswith thecurrentsection
86 of theCrimesAct1914 which includesconspiracyto preventordefeatthe
executionorenforcementofa law of theCommonwealth.Section86 was
criticisedfor this in theGibbsCommitteeJuly 1990reportandthatconspiracy
offenceis not includedin theproposedsubsection.

It wasfelt that if this left any gapsin the law, thesewereof minorsignificance
in light of theprinciplethata personshouldnot be guilty ofacrime merelyby
reasonof anagreementto do somethingnot of itselfcriminal.

Secondly,it wasdecidedthat conspiracyto commita minoroffenceshouldnot
bean offence. TheGovernmenthasdecidedthatattheFederallevel themore
appropriatelimit is to offencescarryingapenaltyofmorethan 12 months
imprisonmentor afine of$20,000ormore. This coincideswith thelong-
standingdivision betweenindictable(serious)offencesandsummaryoffences
which all currentpenaltiesarebasedupon.Themonetarylimit hasbeensetat
that lower level following an examinationof thesepenaltiesandit reflectsa
morerealisticdivisionbetweenseriousandlessseriousoffences.

Becauseof concernthat thechargeof conspiracyhasbeenoverused,ormaybe
overused,it wasfelt that thereshouldalsobe proceduralrestrictionson
conspiracycharges.Thechargeshouldbe subjectto theconsentof theDPP(or
theequivalentauthority);seeproposedsubsection86(9).

Additionally proposedsubsection86(7)allows a court to dismisstheconspiracy
countif it considersthat the interestsofjusticerequireit to do so. Themost
likely useof this provisionwill arisewhenthesubstantiveoffencecouldhave
beenused,a criticismrepeatedlyvoicedby thecourts(see,for example,Hoar
(1981)148 CLR 32).

Proposedsubsection86(2)providesconspiracyto commitan offenceagainst
section29Dof the CrimesAct1914 (defraudingtheCommonwealth)is
punishableby a fineof notmorethan2,000penaltyunits ($200,000)or up to 20
yearsimprisonmentorboth. This contrastswith thepolicy ofproposed
subsection11.5(1)oftheCriminalCodewhich providesthat thepunishment
shouldbe asif theoffenceto whichtheconspiracyrelateshadbeencommitted,
which follows therecommendationsof theGibbs Committee. Thepenaltyin
relationto section29Dis 1000penaltyunits andup to 10 yearsimprisonment.
This departurefrom thepolicy rccognisesthehistoryof theprovisionproposed
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section86 will bereplacing(section86Aof theCrimesAct1914).Section86A
wasdevelopedfollowing the ‘bottomof theharbour’ incidents.

It wasdecidedthat theprinciplecouldnot beimplementedin relationto
conspiracyto commit thesection29D offenceuntil thepenaltyfor that offence
hadbeenreviewed.Thepenaltiesforfraud offenceswill be reviewedafterthe
Model Criminal CodeOfficersCommitteeproducesits reporton ‘Theft Fraud
andRelatedOffences’which will form Chapter3 of theModel Criminal Code.

Proposedsubsection86(3)providesthat for thepersonto be guilty, theperson
musthaveenteredinto an agreementwith oneormoreotherpersonsandthe
personandat leastoneotherparty to theagreementmusthaveintendedthatan
offencewould be committedpursuantto theagreementandthepersonorat least
oneotherparty to theagreementmusthavecommittedan overtactpursuantto
theagreement.

Proposedparagraphs86(3)(a) & (b) wereredraftedto moreclearlyseparatethe
agreementcomponentoftheconspiracyfrom theintent to commitanoffence
pursuantto that agreement.It wasdecidedthat intentionwasrequiredandthat
recklessnesswould not suffice. This is in accordancewith theproposalsof the
Gibbs Committee,(s.7D(1)(c)),andthecommonlaw (Gerakiteys(1983)153
CLR 317). Theconceptofrecklessnessis foreign to an offencebasedwholly on
agreement.

Therequirementof intentionto commit thecrimewhich wastheobjectof
agreement(proposedparagraph86(3)(b))will preventconvictionfor conspiracy
where,forexample,the only partiesto the agreementaretheaccusedandan
agentprovocateur.

Proposedparagraph86(3)(c)requiresthat theaccusedorat leastoneotherparty
to theagreementcommittedan overtactpursuantto theagreement.Theview is
takenthat asimpleagreementto commita criminaloffencewithout any further
actionby any of thosepartyto theagreementis insufficient to warrantthe
attentionofthecriminallaw. Therequirementof overtactis commonin
Americanlaw, sees.5.03(5)USModel PenalCode. Therequirementwas
criticisedin somesubmissionson thebasisthat it is vague. It is understoodthat
therequirementworkswell in theAmericanjurisdictionswhich haveit and
thereis no reasonto believeit will not work in Australia.

Proposedparagraph86(4)(a)providesthata personmaybe foundguilty of
conspiracyto commitanoffenceevenif committingtheoffenceis impossible
(this is consistentwith attemptandincitement).

Proposedparagraph86(4)(b)providesthat thepersonmaybefound guilty if the
otherpartyto theagreementis a bodycorporate.It is well establishedat
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commonlaw that acompanycanbe guilty ofconspiracy,seeICRHaulage
[1944) 1 KB551; Simmonds (1967)51 Cr App R 316.

It was decided that it should be possible for a personto commitaconspiracy
even where the only other party to the agreement is a personfor whose benefit
the offence exists. This is contained in proposed paragraph 86(4)(c). An
examplewouldbean agreementbetweena child undertheageof consentand
anadultto commit theoffenceofunlawful sexualintercoursewith thechild.

Proposedparagraph86(4)(d)providesthatapersonmaybe foundguilty even
thoughotherpartiesto theallegedagreementhavebeenacquittedof the
conspiracy,unlessafinding of guilt wouldbe inconsistentwith thoseacquittals
(seeproposedparagraph86(5)(a)). This decisionis in accordwith EJarby
(1981)148 CLR 668andsection321B CrimesAct 1958(Vic). TheGibbs
Committeeconcludedthat thecourtsmustnot be hinderedfrom examiningthe
meritsof what maybeaquitecomplexsituationby rulesaboutformal
inconsistencieson thefaceof therecord.

On theotherhand,underproposedsubsection86(5),it wasdecidedthat the
Codeshouldprovidethatapersonwho is theprotectiveobjectof an offence
carmotbe foundguilty of aconspiracyto commit that offence.

Proposedsubsection86(6)providesfor disassociationfrom theoffence.
Consistentwith therequirementof an overtact,thereshouldbe adefenceof
withdrawalordisassociation,fortherewould be timebetweentheagreement
andthecommissionof theovertactfor that to takeplace. Unlike attemptand
incitement,thedisassociationherecomesbeforetherehasbeena criminalact.
In thatcase,thepolicy ofencouragingpeopleto desistfrom criminalactivity
prevails. As for complicity, therequirementwaschangedfrom “making a
reasonableeffort” to taking “all reasonablesteps”to preventthecommissionof
theoffenceagreedon. Again, what amountsto taking all reasonablestepswill
vary from caseto case.Examplesmight includeinforming theotherpartiesof
thewithdrawal,advisingtheintendedvictims and/orgiving a timely warningto
theappropriatelaw enforcementagency.

As mentionedabove,proposedsubsection86(7)allows acourtto dismissa
conspiracychargein theinterestsofjustice.

Proposedsubsection86(8)permitsthe useof all defences,principles,limitations
orqualifying provisionsthatapplyalsoto theoffenceof conspiracyto commit
that offence.

Proposedsubsection86(9)requirestheconsentof theDirectorof Public
Prosecutionsto proceedingsfor anoffenceofconspiracy.
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Proposedsection86 effectively amalgamatess.86ands.86Aandcondenses
s.86A. Therefore,to avoid theneedfor amultiplicity of consequential
amendmentsin otherlawsoftheCommonwealth,proposedsubsection86(10)
statesthat referencesin any law oftheCommonwealthtoparagraph86(1)(a)
will betakenasareferenceto proposedsubsection86(I). Furthermore,
referencesto theapplicationof proposedsubsection86(1)by orbecauseof
paragraph86(1)(a)will betakenasa referenceto proposedsubsection86(l) and
referencesto s.86Awill betakenasreferencesto proposedsubsection86(2).
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