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THE PAPLThMENT OF THE COM!4DNWEP~LTHOF AUSTRALIA
HOUSE OF REPRESENTATIVES

DEFENCE LB~ISLATIONJ~NENDMENTBILL 1984

EXPLANAWRY MH4ORANDUM

(Circulated by the Authority of the Minister for Defence,
the Honourable Gordon Scholes)

Amendmentsof Clauses 35 and 36 and insertion of new Clause 68AA

~ Section 68 of the Defence Force Discipline Act 1982 provides
for the regulations to specify the consequencesof certain minor
disciplinary punishments. Clause35 of the Bill provides instead for
the consequencesof thosepunishmentsto be specified in rules made by
a Chief of Staff. In making thoserules, a chief of staff is to be
subject to guidelines set out in the regulations.

The SenateScrutiny of Bills Committee, in its Scrutiny of
Bills Alert Digest No. 5 of 1984, hasdrawn attention to the fact that
the rules made by a chief of staff under the amendedprovision will riot
be subject to disallowanceby the Parliarr~nt. It hadbeen assumed,in
preparing the amendments,that the Senatewould be satisfied with the
fact that the chief of staff would be bound to make rules within the
guidelines prescribed in regulations.

The proposedamendmentsinsert into the Defence Force
Discipline Act 1982 a new section 68AA which applies sections 48, 49
and 50 of the Acts Interpretation Act 1901 thus making the rules subject
to tabling in and disallowance by the Parliament.

Therewill in consequencebe no needfor guidelines to be‘ prescribedand the proposedamendmentsof clauses35 and 36 re~iiovet~’E
referencesto regulations.

Amendmentof Clause 2 and insertion of new Clauses83A and 84A

New clauses83A and 84A propose amendmentsto sections 25
and 33 of the DefenceForce Retirementand Death Benefits Act 1973 which
are transitional provisions dealing with the rights of contributors
under the previous schemewho continued to be contributors under the
presentscheme.

The position briefly is that, according to legal advice,
sections 25 and 33 do not operate as intended. The purposeof the
amendmentis to restore the sections to their originally intendedoperation.

The Report of the Joint Coimriittee on DefenceForce Retirement
Benefits Legislation (the JessCcm~iittee)on which the present schemeis
based, recommendedthat transitional arrangementsshould be made to ensure
that, on compulsory transfer to the present scheme, no officer should
receive, on retirement, a pension benefit less than that for which he was
contributing under the previous scheme. Members other than officers
could not be similarly placed.
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Section 25 of the 1973 Act was intended to make provision
accordingly. It applies when an officer, who had been a contributor when
the previous scheme ceased, has completed a prescribed number of years
service and retires under the present schemein one of the following
circi.rnstances:

a. having reached the prescribed retiring age;

b. before reachingthe prescribedretiring age in order to meet the

needsof the Service;

c. within 3 yearsof the prescribed retiring age in order to

accepta resettlementopportunity; or

d. being a non—PermanentForcesofficer who retires under the

presentschemewhile renderingcontinuous full time service.

In outline, section 25 requires a calculation of an officer’s
notional pensionentitlement under the previous schemeon the last day of
operationof the previous schemeon the basis of assumingthat the officer
had retired on that daybut with the numberof yearsof service rendered
as at his actual retirement date. The result of the calculation is
expressedas a percentageof the officer’s rate of pay at the last day of
operation of the previous scheme. Where this percentageis higher than
his normal entitlement under the presentscheme,expressedas a percentage
of pay on retirement, the officer is considered to be in ‘detriment’ and is
permitted to purchase sufficient notional service to increase his entitl~nt
underthe present schemetoachieve the higher pensioncalculation.

The section operatesby way of a notional application of certain
provisions of the previous Act but fails to adequatelymodify those
provisions with the result that:

a. in the case of a PermanentForcesofficer - instead of requiring
his rank at the time of cessationof the previous schemeto be
used to determinehis notional eligibility under that scheme,
the provisions erroneouslyrequire his current rank to be used;
and

b. in the caseof a non—PermanentForcesofficer rendering
continuous full time service - instead of his actual age on
retirement being used to determine his notional entitlement
under the previous scheme,the provisions erroneouslyrequire
the retirement age of a PermanentForcesofficer of equivalent
rank (which is a lower age in somecases) to be used.

The proposedamendmentsmake the necessarycodifications.

Section 33 of the Principal Act is similar to section 25 except
that it relates to officers who retire on groundsof invalidity. The
defects are similar and the proposedamendmentsmake similar modification.

The amendmentto clause 2 applies the amendmentsto section 25
arid 33 with effect from 1 October 1972, the cocmencementdate of the
presentscheme.
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