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SOCIAL SECURITY (NON-BUDGET MEASURES)
LEGISLATION AMENDMENT BILL 1995

OUTLINE AND FINANCIAL IMPACT STATEMENT

TheseamendmentsaffecttheSocialSecurityAct 1991 (thePrincipalAct).

Soleparentpension

ThePrincipalAct currentlyallows paymentof soleparentpension(SPP)tomembers
of a couplewho are living separatelyandapartfrom theirpartners.The amendments
madeby Division 6 of Part2 of theamendingBill are intendedto makesurethat the
pensionis availableonly if theseparationis permanentor indefinite. It is being
clarified that thoseseparatedon a strictly temporarybasiswill notqualify for SPP.

An alternativeform of amendmentis now proposedtoputbeyonddoubtthatthe same
criteriawill beapplied in determiningwhetheramarriage-likerelationshipexists
betweentwo peoplewho arenotlegally marriedasare appliedin determiningwhether
two legally marriedpeopleareliving separatelyandapart. Eachdeterminationis
necessaryto establishwhetheror nota personis a ‘memberof a couple” asdefinedin
subsection4(2)of theSocialSecurityAct. This in turnwill determinewhetherthe
personqualifies for SPP.

NOTES ON AMENDMENTS

Theamendmentsomitaltogethertheamendmentsmadeby Division 6 (clause14) of
theamendingBill and substituteanewseriesof amendmentsto achievethe same
policy outcomein anotherform. Thepolicy objectivewill nowprimarilybe achieved
throughamendmentto the provisionsgoverningthemeaningof “memberof acouple”.

Newclause14A(a)will omit subparagraph249(l)(a)(iii). This is currently theSPP
qualificationcriterion thatallows apersonto qualify if heor sheis a memberof a
couplewho is living separatelyandapartfrom his orherpartner. Advice fromthe
Attorney-GeneralsDepartmenthadbeenthatthis couldallow peopleto qualify who
areseparatedfrom their partnerson a strictly temporarybasis(eg, forwork, studyor
holiday reasons),whereasthis hasneverbeenthe intentionfor SPP.

With thisqualificationcriterionomitted, apersonwill now usuallyqualify for SPP
becausehe or she is nota memberof acouple(subparagraph249(1)(a)(i)refers).

Newclause14(e) insertsanewrule thatappliesin determiningwhetheror not two
peoplewho arenot legally marriedhaveamarriage-likerelationshipandthereforeare
membersof a couple. Newsubsection4(3A) stipulatesthat theSecretarymustnot
form theopinion(undersubsection4(3)) thatthe relationshipis marriage-likeif the
two peopleareliving separatelyandaparton a permanentor indefinitebasis.
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Thismakesit clearthat,in thecaseof permanentor indefiniteseparation(asjudgedon
the circumstancesof eachcase),apersoncannotbea memberof acouple. He or she
would thereforequalify for SPPundersubparagraph249(1)(aj(i). Conversely,the
Secretarywould notbeprevented,in thecaseof a strictly temporaryseparation,from
forming theopinionthat therelationshipremainsmarriage-like. Accordingly,if the
indicationsarethat therelationshipisstill marriage-like,thenthepersonwould still be
amemberof acoupleandwould notqualify for SPP.

Theremainderof newclause 14 amendsthedefinitionof “memberof acouple” in
subsection4(2). Thefirst substantiveamendmentis madeby newclause14(b) to
paragraph4(2)(a)relatingto legally marriedpeople. This is to makeit clearthat a
legally marriedpersonis amemberof a coupleif heor sheis not, in theSecretary’s
opinion(formed againstthecriterialaid downin subsection4(3)), living separatelyand
apartfromtheotherpersonon apermanentor indefinitebasis.

Thisminoralterationis solelyto makeit clearthatthesameapproachis takento
determiningwhethertwo legally marriedpeopleareliving separatelyandapartasis
takento determiningwhethertwo peoplewhoarenot legally marriedhavea
marriage-likerelationship.

The secondsubstantiveamendment,madeby newclause14(c),is to
paragraph4(2)(b) of thedefinitionof “memberof acouple” relatingtopeoplewho are
not legally married. This is toreplaceone oftheexistingconditionsthatleadto
satisfactionof thedefinitionwith atermthatis more meaningfulandmoreinkeeping
with the draftingof new subsection4(3A). Theexistingconditionis that thepersonis
living with a personof theoppositesex. Theproposedconditionis that theperson
hasa relationshipwitha personof theoppositesex. All aspectsof the relationship
will thenbe assessed(in particular,thosereferredto in subsections4(3)and (3A)) to
establishwhetherthe relationshipis marriage-like.

All remainingamendmentsareconsequentialto thesubstantiveamendmentsdescribed
above. The amendmentsmadeby newclauses14(a) and (d) and 14A(c) insert
necessaryreferencesto newsubsection4(3A).

The amendmentsmadeby newclauses14A(b) and 14B(2), (3), (4), (5), (6) and (7)
changeexistingreferencesto thepersonliving with or notliving with theotherperson
to referencesto thepersonhavingor nothaving arelationshipwith theotherperson.

The amendmentsmadeby newclause14B(1)areto addthewords“or indefinite”
after“permanent”wherevertheyareusedto describethebasisof aseparationfor both
legally marriedcouplesandmarriage-likecouples.
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