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By His Ewxcellency Grorce GREY Esguire Governor and Commander-in-
Chief of Her Majesty’s Province of South Australia and tts Dependencies
and Vice Admiral of the same by and with the advice and consent of the
Legislative Council. ;

AN ACT for regulating summary Proceedings before Justices of
the Peace.

‘ ‘ 7 HEREAS it is expedient and necessary to make provision for
regulating summary proceedings before Justices of the
Peace in the cases and in the manner hereafter mentioned—

Be 1T THEREFORE ExacTED BY His ExcELLENCY GEORGE GREY Proceedings before
Esquire Governor and Commanderdn-Chief of Her Majesty’s jifies o e Bence
Province of South Australia and its Dependencies and Vice Admiral

of the same by and with the advice and consent of the Legislative
Council thereof— 5

I. That from and after the passing of this Act in all cases wherein
by any Act or Acts heretofore made and passed or hereafter to be
made and passed any proceedings shall have been or shall be directed
to be had or matter authorised to be heard and determined by or
before one Justice or any two or more Justices in a summary way
(and no particular mode or proceeding shall have been or shall be by
any such Act directed in that behalf) it shall be lawful for any one
Justice to receive the original information or complaint and to issue
a summons or warrant requiring the parties and witnesses to appear
before himself or before any one or more Justices as the case may
require and upon the appearance of the defendant or his or her
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contempt by not appearing after having been duly summoned in
manner hereinafter mentiored and after sufficient time for his or her
appearance shall' have beeh allowed it shall be lawful for such
Justice or Justices (as the chse may require) upon due proof on oath
of the matters aforesaid td proceed and examine into and hear and
determine the matter in a s§mmary way and examine upon oath all
necessary witnesses producefl and give his or their judgment thereon
and in case such Justice o Justices shall convict the defendant and
award against him or her}any fine or pecuniary penalty and he or
she shall neglect to pay the same fine or penalty together with the

costs and charges attendi §g such conviction to be assessed and

N

~ ascertained by the said Justkce or Justices into the hands of the said

How penalties &c. to.

be levied distress and
imprisonment. ’

convicting Justice or one of the said convicting Justices(in case there
shall have been more than one fuch Justice) forthwith or within such time
as the said Justice or Justices #n their discretion may order not exceeding
one week next after such corviction without any previous demand of
such penalty other than the order of such Justice or Justices then it shall
belawful for such Justice or Justices oreitherofthem or for any other
Justice of the Peace upon iproof made to him of such default in
payment to cause such finejor penalty and costs and charges to be
levied by distress and sale &f the goods and chattels of the offender
the overplus after deductingthe charge of such distress and sale to
be rendered to the said offepder Provided that if upon the return

of the officer charged with the execution of the said distress it shall

“appear that no sufficient distmess can be found or the party adjudged

to pay any money shall atithe time of the said adjudication or E
conviction declare that he o€ she has no goods or chattels on which

“the said distress can be levied then the convicting Justice or Justices

or either of them or any othér Justice of the Peace may by warrant
commit such offender to oneiof Her Majesty’s gaols there to remain
and be imprisoned either sigiply or to be kept to hard labor in the

"discretion of the Magistrate ifor any time not exceeding the time

hereinafter mentioned that is to say not exceeding seven clear days

- where the whole sum to be leyied or remaining unpaid together with
“the costs shall not exceed tén shillings for a term not exceeding

fourteen clear days where the said sum and costs shall not exceed
one pound for a term not exéeeding one calendar month where the
said sum and costs shall not dxceed five pounds and for a term not
exceeding three calendar months where the said sum and costs shall

.be of any greater amount and:may if he or she shall think fit direct

" that the offender shall be keptin separate confinement not exceeding

Power to detain till
return made to war- °
rant of distress unless
security be given &e.

one month unless the said suin to be levied together with the costs
‘shall be sooner paid. ¥

IL.' And be it Enacted That.it shall be lawful for such Justice or
Justices at his or their discretion to order the offender so convicted
to be kept and detained in safe custody until return shall be made
to such warrant of distress unless such offender shall give sufficient
security to the satisfaction of such Justice or Justices for his appear

~ance before him dr them on such day or days as shall be appointed

“for'the return of such warrant of distress not being more than eight

days



“days from the: time .of taking such securigy-and such security such
‘Justice -or ' Justices is and.are hereby empawered to take by.way of
-recognizance or otherwise as to him or them shall seem  proper.or, in
ccase it-shall appear to the satistaction .of: such Justice or:J ustices
either by the confession of . the offender or.otherwise that: he
‘hath not goods or chattels within the Jurisdiption .of such . Justice, or
‘Justices sufficient whereon to levy .all. guch , fines penglties ,.or
forfeitures costs and: charges such Justice ar Justices may, at, his or
“their discretion: without issuing any warrant of distress commit the
offender for such period.of time and in'such and like manner as if a
warrant of distress had been issued.and & nulla bona returned
~thereon.

ITI. And be it. Enacted That all sums of mbney which any person
is' bound: to- pay under - any recognizance taken for any appearance
before a.Magistrate and. afterwards forfeited in case of non-payment
thereof may be levied by such Magistrate having jurisdiction in the
matter with costs by distress and sale of thg goods and chattels of
the person liable to pay the same by warrant under the hand of such
“Magistrate  and the like proceedings may be had thereon as by this
Act is' directed for the recovery of any fine peralty or forfeiture.

IV. ‘And be it Enacted That in all cases in which no other mode
“of proceeding shall have been or shall be.in that behalf provided the
§ directing of any summons to any person whatgoever in the name,or
¢ - names’ by which he or she is or has been usnally known whether

the. same be: the real or the feigned or assumed name or names. of
-such person and the leaving of such summons at his or her then or
last usual place of abode or the affixing a copy thereof on eone of the
doors or.seme other conspicuous part of the ontside of such abode
(such service being proved on the oath of the pexson so serving such
| summons and-it being.also in like manner proved to the satisfaction
~of the sitting Justice or Justices at the hearing of the case that the
| Person so serving such:summons hath endeavoursd to serve the same
b -on the party personally but without effect and that he verily believes
| that such party hath kept out of the way to avoid such service)
shall ‘be deemed to be a legal and effectual servicée on such party. as
| fully to all intents and purposes as if the same summons had, been
£ personally served on-such party and as if the same had been directed
“in his or her proper.and real names and that every summons may
“direct: 'the party to appear either before the J ustice or Justices
issuing the same or before any one or more Justice or Justices gene-
rally as the case may require (without naming any Justice) Provided
f that such summons shall direct the party so.to appear at a time and
Place certain to be named in such summons.

V. And be it Enacted That in all cases in which any person shall
“be or is now entitled to appeal from any judgment or convietion. of
“any Justice or Justices under or by virtue of any such Act as

aforesaid then if such person (in case a pecuniary penalty shall have
been awarded) shall pay into the hands of the convicting Justice or
; ‘ one

'“me —

Recognizances may
be levied in like
manner,

Service of summons.

To regulate appeals.



Repeal of terms of
appeal of Acts of
Council.

- penalty and of the costs and chdrges aforesaid shall be forthwith on §
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one of the convicting Justices{as the case may be) the full amount
of such penalty together withsthe assessed costs and charges forth-
with or within such time as the said Justice or Justices in their
discretion may order not excdeding one week next after such con-
viction or (in case no pecuniary penalty shall have been awarded)

" shall forthwith or within such time as aforesaid after the date of

such judgment or conviction Bad enter into a recognizance before
the convicting Justice or J usfices to the use of Her Majesty her
heirs and successors with two] sufficient sureties to be approved by
such convicting Justice or Jugtices conditioned to prosecute such
appeal with effect and to abidé the event of the same appeal and to
pay the full amount of all such tosts as shall or may on such appeal
be awarded against the appealing party and having entered into
such recognizance shall give Botice thereof and of his intention to
appeal to the prosecuting party at least six days before the Sessions
then it shall be lawful for such person to appeal from such judgment
or conviction to the next General Sessions of the Peace (unless such
Sessions shall be held within si% days next nsuing and in that case
to the General Sessions of the Peace next but one afterwards)
Provided always that the convicting Justice or Justices at his or
their discretion may within such time as aforesaid dispense with
payment into Court of any such:penalty costs and charges and allow
an appeal on sufficient recognizances to his or their satisfaction and
on such notice being given as aforesaid Provided also that the §
matter of every such appeal shall be heard and determined by ‘the §
Justices assembled and meetingiat a Court or adjourned Court of §
General Sessions of the Peace holden at such one of the places §
which shall or may be appointed for the holding of General Sessions §
of the Peace as shall happen to be the place (or nearest to the place) §
where the judgment or convigtion appealed from shall have been §
had and the Justices at such Sessions so assembled shall hear and §
thereupon finally determine the matter of every such appeal ina
summary way and their judgment thereon shall be final and con- §
clusive to all intents and purposes and such Justices at such Sessions §
so assembled are upon such appeal hereby authorised to award in §
all cases such costs as to them shall appear proper to be paid by §
either party not exceeding in ‘the whole the sum of ten pounds:on §
any one appeal and in case the appeal shall be allowed and the |
conviction or judgment appealed from be quashed then (in cases §
where a pecuniary penalty was awarded) the whole amount of such §

demand returned to the party sé appealing.

VI. And whereas by divers Acts of the Governor and Council of
South Australia an appeal is allowed on terms and conditions other §
than as aforesaid which has been found to impede the beneficial §
operation of the said Acts Be it Enacted That no appeal shall be
allowed from the decision of any Magistrate under any such Act§
except on the terms and conditions hereinbefore set forth anything§
in anv such Act to the contrary notwithstanding.

VII. And
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VII. And be it Enacted That if any pefson shall be summoned Witnesses not ap-
to appear as a witness to give evidence befor any Justice or Justices Parg when sum-
touching any of the matters aforesaid and sHall neglect to appear or penslty of £2 to £20.
shall refuse to give evidence at the time and place for that purpose
appointed without a reasonable excuse for shich neglect or refusal
every such person shall for every such offence forfeit and pay a
penalty or sum of not less than two pound§ nor more than twenty
pounds which said penalty shall and may be gecoverable by proceed-
ing before any one Justice of the Peace who is hereby authorised to
hear and determine such offence in a sum yary way and shall be
levied and be appropriated in the manner byithis Act directed with
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respect to all other cases by this Act intendedito be provided for.

VIII. And be it Enacted That where the gvidence of any person Parsous wilfully
shall be required in any of the matters afaresaid or when such we:)f”t‘;ga“’,‘;fd";i?}:g
Justice or Justices shall have power only to fnake enquiry prelimi- seiom may be ap-

P y . quiry

. ; hended and
nary to a subsequent trial and it shall be proved upon oath to the Retataed . o

satisfaction of any Justice or Justices that the person whose evidence
is required has been duly summened and wilfugly neglects to appear
or that such persons purposcly keep out of the way to avoid being
summoned it shall be lawft] for such Justice ox Justices to issue his
or their warrant to any peace officer to apprehend and bring before
him or them such person so wilfully neglecting to appear or so
keeping out of the way as aforesaid and to detain him or her until
he or she shall give his or her evidence and in gase of a preliminary
enquiry further to detain such person until be or she shall give
security for his or her appearance as a witness in the court where
the subsequent trial is to be heard. x

IX. And be it Enacted That in all cases (except where a particu- Form of conviction.
lar form of judgment or conviction shall have:been or shall be by
any Act directed to be used in that behalf) a judgment or conviction
in the form or to the effect of the form (as the cgse shall happen to
be) prescribed by the schedule to this Act annexed marked A shall
be good valid and effectual to all intents and purposes whatsoever
without setting forth or stating in any such conviction the name of
any witness or the particular place where the offence was committed
or whether the defendant appeared or was or was' not summoned to
appear and without setting forth any part of the evidence or stating
the facts in any further or more particular manner than shall be
necessary to show that the offence was one against the true intent
and meaning of the Act creating such offence. And no summary
conviction whatsoever by any Justice or J ustices of the Peace
whether under this or any other Act and whether a particular form
shall have been or shall be in that behalf directed or not shall be
quashed in any case for any mere matter of form or technical error
or mistake in any name or date or title or in any matter of descrip-
¢ tion only but in all cases regard shall be had aloneto the substantial
§ erits and justice of the case.

X, And be it Enacted That no such conviction judgment award Xo certioreri,
. or
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or determination or adjudicatior} made on appeal therefrom shall be
removed by certiorari or othgrwise into any of Her Majesty’s
Supreme Courts of Record iniany case in which the convictin

Justice or Court had jurisdiction in the subject matter. |
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XI. And be it Enacted That every Justice before whom any
offender shall be convicted shalg transmit the conviction to the next
Court of General Sessions of the Peace there to be kept by the
proper officer among the records of the Court and in any subsequent
proceeding relative to such conviction a copy thereof certified by the
proper officer of the Court under his hand shall be sufficient evidence
to prove such conviction and the conviction shall be presumed to
have been unappealed against witil the contrary be shewn,

XII. And whereas doubts haye arisen as to the power of discharg-
ing the recognizances of persops who have become bail for the
appearance of others to take their trial on any charge of felony or
misdemeanor where the persons so becoming bail are desirous of
swrrendering the persons for whose appearance they may have so
become bail Be it Enacted Thiat in every case where the persons
who may have become bail by recognizance for the appearance of
any other person or persons ag aforesaid or either of them shall
prove upon oath to the satisfaction of the Justice or Justices before
whom they entered into such-recognizance that there is reasonable
ground to believe that the perfon or persons for whose appearance
the recognizance has been entered into will abscond and make
default it shall be lawful for such Justice or Justices before the
return of the recognizance to the Court in which the trial is to be
had to receive from such bail of either of them the surrender of the
person or persons for whose appearance bail has been so given and
by warrant to commit the person or persons so surrendered to the
common gaol there to await his ar their trial in the same manner as
if such bail had never been given and the said Justice or Justices
shall return the said recognizance to the proper Court with a
memorandum thereon that the same has been discharged by the
surrender of the party for whose appearance it was entered into
Provided always that such recognizance may be discharged and the
party accused committed as aforesaid by the Supreme Court or by
any Judge thereof in all cases where such Court shall see fit.

XHI, And be it Enacted That in all cases where by any Act a
pecuniary penalty of uncertain ‘amount shall have been or shall be
imposed (that is to say) a penalty or sum of not less nor more than
an_amount in that behalf specified the amount of every such penalty
(within the limits so prescribed) shall be in the discretion of the
convicting Justice or ?ustices apd that every penalty awarded by
such Justice or Justices shall in all cases (except where otherwise
provided by any such Act) and except where the informer or party
prosecuting shall be examined as @ witness go and be distributed one
moiety thereof to the use of Her Majesty her heirs and successors for
the publi(_: uses of this Province and the support of the Government,

thereof
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thereof and the other moiety to the dse of the informer or party

prosecuting who shall also be in all”caseg} entitled to his or her costs
and charges over and above such pendlty to be ascertained and
assessed as aforesaid. =
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before whom any conviction shall be had whether any share shall
be directed to be paid to the informer by &ny Act or not to adjudge
that no part or such part only of the peénalty as he shall think fit

shall be paid to the informer.

may be prosecuted or taken according td the provisions of the Act
of Council passed in the third year of Hek present Majesty’s reign
(No. 10) or any other law heretofore in farce within the Province
for regulating “Summary proceedings bef; e Justices of the Peace”
may in like manner be prosecuted or %’ra,ken according to the
provisions of this Act, "

i 4 W

GEORGE GREY,
' Goverri;or of South Australia.

day of November, One Thousand Eight

Passed the Legislative Council this Second
Hundred and Forty-two.

A. M. MUNDY,
Clerk of Council.

. SCHEDULE

supouiil bf del, ©,

XIV. Provided that in order to discpurage corrupt practices by For discouraging
common informers it shall be lawful for any one of the Justices ¢0mon infurmers.

XV. And be it Enacted That all sufzts for penalties and other Asto procecdings
proceedings which by any Act of Coundjl of the Province shall o 1nder former Ace.
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SCHEDULE A REFERRED TO IN THIS ACT.

o

Form of fi?_tdgment or Conviction.

s

South Australia o wit— i

Be it remembered that on this day of 18
name) of [ place] was convicted é)efore me A. B. [or us A. B. and C. D.] one
or two or more as the case may bg] of Her Majesty’s Justices of the Peace upon an
information in that behalf exhibited defore [name of the Justice or Justices] on the
day of 4 now past by A. B. of
in the said Province for that on the 3 day of 18

[smte the fact or offence in respe%of which the judgment or conviction is had] 1

or we] do in pursuance of the Act 3n such case made and provided for [stale the
principal subject of Act or the titlg] award order and adjudge that [set forih the
adjudication and if awarding a pedelty as jfollows) the said [offender] do for such
offence [where necessary add beingihis or her second or third or subsequent offence as
, the case may be] forfeit and pay the gum of pounds to go and be
distributed as in and by the said Act [or of such Act shall not have specifically
8 provided for any distribution of suck penalty here state the title of the Act providing
Jor distribution] is provided besided the costs and charges of and attending this
conviction which said costs and charges I [or we] the said Justice [or Justices] de
hereby ascertain and assess at the sum of :

Given under my hand and seal ﬁor our hands and seals) the day and year first
sbove written, 5

Aparaips: Privted by authority, by W. C. Cox, Government Printer, Victoria square.






