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No. 1425. 

An Act for the Prohibition of Secret Commissions, and 
for the Prevention of Fraud, and for other purposes. 

[A ssented to, October 27th, I920.] 

BE it Enacted by the Governor of the State of South Australia, 
. with the advice and consent of the Parliament thereof, as 

follows: 

. Preliminary. 

1. This Act may be cited as the" Secret Commissions Prohibition Short title. 

Act, 1920." 

2. This Act shall come into operation on the first day of January, Commencement of 

nineteen hundred and twenty-one. Act. 

3. The Secret Commissions Act, 1910, is hereby repealed. Repeal of Act 1006 
of 1910. 

4. (1) In the construction of this Act, unless the context other. Interpretation. 

wise require.s- N S W 19 9 .. .,26, 1, 

" Agent" includes any corporation, firm, or person acting or 
having been acting, or desirous or intending to act, for or on 
behalf of any corporation, firm, or person, whether as agent, 
partner, co-owner, clerk, servant, employee, banker, broker, 
auctioneer, architect, clerk of works, charterer, master 
mariner, purser or any member of the crew of a vessel, 
engineer, barrister, solicitor, surveyor, buyer, salesman, 
foreman, trustee (as hereinafter defined), liquidator, receiver, 
director, manager or other officer or member .of the committee 

or 
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or governing body of any corporation, club, partnership, 
or association, or in any other capacity, either alone or 
jointly with any other corporation, firm, or person, and 
whether in his own name or in the name of his principal or 
otherwise, and a person serving under the Crown; 

" Contract" includes contract of sale or of employment, or any 
other contract whatever, including an order for any com­
modity; 

" Court" means a Special Magistrate or Justices having J urisdic­
tion with respect to an offence against this Act; 

" Principal" includes a corporation or other person for or on 
behalf of whom the agent acts, has acted, or is desirous 
or intending to act; 

" Trustee" includes the Public Trustee, an executor, adminis­
trator, liquidator, official assignee, or trustee in insolvency 
or bankruptcy, or under any composition or scheme of 
arrangement with creditors, or any assignment for the 
benefit of creditors, receiver, committee or guardian of any 
lunatic or person of unsound mind or of his estate, person 
having power to appoint a trustee, or person entitled to 
obtain probate of the will or letters of administration to the 
estate of a deceased person, or any other person occupying a 
fiduciary position; 

"Valuable consideration ., includes any money, loan, office, place, 
employment, agreement to give employment, benefit, or 
advantage whatsoever, and any commission or rebate, pay­
ment in excess of actual value of the goods Ol' service, 
deduction or pel'centage, bonus or discount, or any for­
bearanceto demand any money or money's worth or valuable 
thing, and the acceptance of any of the said things shall be 
deemed the receipt of a valuable consideration; 

The offer of any valuable consideration includes any offer of any 
agreement or promise to give, and every holding out of any 
expectation of valuable consideration; 

The receipt of any valuable consideration includes any acceptance 
of any agreement, promise, or offer to give, or of any 
holding out of a,ny expectation of valuable consideration; 

The words "solicit any valuable consideration" and "valuable 
consideration solicited," and words to the like effect, shall 
be construed with the following directions, namely:-That 
every agent who diverts, obstructs, gives untruthful reports, 
or interferes with the pI'oper course of business or manu­
facture, or impedes or obstructs, or fails to use due diligence 
in the prosecution of, any negotiation or pusiness with the 
intent to obtain the gift of any valuable consideration fi'om 
any other person interested in the said negotiation or 
business, or with intent to injure any such person, shall be 

deemed 
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deemed to. have So.licited a vahiable co.nsideratioIi fro.m a 
perSo.n having business relatio.ns with the principal of such 
agent;· . 

The wo.rds "perso.n having business relatio.ns with the principal" 
include every co.rpo.ratio.n 0.1' o.ther persQn, whether as prin:, 
cipal 0.1' agent, carrying o.n 0.1' having carried o.n 0.1' desiro.us 
Qr intending to. carry. o.n any nego.tiatio.n 0.1' business with 
any principal 0.1' engaged m interested o.r having been 
engaged m interested in the perfo.rmance o.f any contract 
with 0.1' in the executio.n o.f any wo.rk 0.1' business fo.ro.r in 
the supply o.f any go.Qds Qr chattels to. any principal, and. 
also. include any agent Qr emplo.yee Qf such co.rpo.ratio.n 
0.1' o.ther perso.n ; 

The wo.rds "in relatio.n to. his principal's affairs 0.1' business.'.' 
imply the additio.nal wo.rds "whether within the sco.pe o.f 
his autho.rity 0.1' co.urse o.f his emplo.yment as agent o.r no.t" ; 
and . 

The wo.rds "advice given" and wmds to. the like effect, include 
every report, certificate, statement, and suggestio.n intended 
to influence the person to whom the same is made or given, 
and every influence exercised by one person o.ver another. 

(2) Any act or thing pro.hibited by this Act is pr-;>hibited 
whether done directly or indirectly by the person mentio.ned or by 
or through any Qther persQn . 

. Offences Against this Act. 

Prohibition of indirect 
acts. 

5. If any agent co.rruptly receives or SQlicits fro.m any person Receipt or solicitation 
.l! f f h I of secret commission 
.10.1' himsel 0.1' or any ot er person any valuab e cQnsideration-":,, by an aient~ 

(a) as an inducement or reward fo.r 0.1' o.therwise o.n account of Ibid., 8. 3: 

dQing 0.1' fQrbearing to. do, 0.1' having dQne o.r fo.rbQme 
to do., any act in relatio.n to. his principal's affairs o.r 
business;. or 

(b) the receipt Qr any expectatiQn of which WQuid in any 
way tend to influence him to. shQW, 0.1' to. fQrbear to 
shQw,favQr 0.1' disfavo.r to. any person in relatiQn to. his 
principal's affairs 0.1' business; or 

if any perso.n corruptly gives o.r offers to. any agent any valuable 
cQnsideratiQn-

I. as an inducement or reward fQr 0.1' otherwise Qn account o.f 
the agent doing, 0.1' fQrbearing to do, or having do.ne o.r 
fo.rborne to. do., any act in relatio.n to' his principal's 
affairs 0.1' business; 0.1' 

II. the receipt 0.1' any expectatio.n o.f which would in any way 
tend to. influence the agent to. sho.w,o.r to. fo.rbear to. 
sho.w, favor 0.1' disfavo.r to any person in relatio.n to' his 
principal's affairs o.r business, 

he shail he guilty o.f an offence against this Act. 
6. (1) Any 
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Secret gifts received 
by palent, wile, child, 
partner, &e., of agent. 

Ibid., s. 4. 

Secret gifts to parents, 
wife, child, partner, 
etc., of agent. 

False or misleading 
receipt or account. 

Ibid., s. 5. 

Secret commission 
for advice given. 

Ibid., s. 6. 

OBer or solicitation 
of secret commi.sion 
in return for advice 
given or to be given. 
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6.(1) Any valuable consideration received or solicited by any 
parent, husband, wife, 01' child of any agent, or by his partner, 
clerk, or employee, from any person having business relations with 
the principal of such agent, shall be deemed to have been received 
or solicited by the agent, unless it is proved that the valuable 
consideration was so received or solicited without the consent, 
knowledge, or privity of the agent. 

(2) Any valuable consideration given or offered to any parent, 
husband, wife, or child of any agent, or to his partner, clerk, or 
employee, or at the agent's request to any person by any person 
having business relations with the principal of such agent, shall be 

. deemed to have been given or offered to the agent. 

7. If. with intent to deceive or defraud the principal, any person 
gives to any agent, or any agent receives or uses or gives to the 
principal, any receipt, invoice, account, or document in respect of 
which, or in relation to a dealing, transaction, or matter in which, 
the principal is interested, and which-

(a) contains any statement which is false or erroneous or 
defective in any important particular, or contains an 
overcharge, or is iil any way likely to mislead the 
principal; or 

(b) omits to state explicitly and fully the fact of any com­
mission, percentage, bonus, discount, rebate, repayment, 
gratuity, or deduction having been made, given, or 
allowed, or agreed to be made, given, or allowed, 

he shall be guilty of an offence against this Act. 

8. (1) Whenever any advice is given by one person to a.nother, 
and such advice is in any way intended or likely to induce or 
influence the person ad vised-

( a) to en tel' into a con tract with any third person; 01' 

(b) to appoint or join with another in the appointment, or to 
vote for or to aid in obtaining the eleetion or appoint­
ment, or to authorise or join with anotheI' in authorising 
the appointment, of any third person as trustee, director, 
manager, or official, 

and any valuable consideration is, without the assent of the person 
advised, given by such third person to the person giving the advice, 
the gift 01' receipt of the valuable consideration shall be an offence 
against this Act; but this subsection shall not apply when the 
person giving the advice was, to the knowledge of the person advised, 
the agent of such third persoll, or when the valuable consideration 
was not given in respect of such advice, 

(2) Any offer or solicitation of a valuable consideration in respect 
of any advice given, or to be given, by one person to another with 
a view to induce or influence the person advised-

(a) to enter into a contract with the person offering or solicited; 
ill W~ 
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appoint or join with another in appointing, or to vote 
for or to aid in obtaining the election or appointment 
or to authorise or join with another in authorising the 
appointment of, the person offering or solicited as trustee, 
director, manager, or official, . 

and with the intent that the gift or receipt of such valuable con­
sideration is not to be made known to the person advised, shall be 
an offence against this Act; but this subsection shall not apply 
when such first-mentioned person is the agent of the person offering 
or solicited. 

9. If any person offers or gives any valuable consideration to a 
trustee, or if any trustee receives or solicits any valuable considera­
tion for himself or for any other person without the assent of the 
persons beneficially entitled to the estate or of a Judge of the 
Supreme Court, as an inducement or reward for appointing or 
having appointed, or for joining or having joined with another in 
appointing, or for authorising or having authorised, or 'for joining 
or having joined with another in authorising any person to be 
appointed in his stead or instead of him and any other person as 
trustee, he shall be guilty of an offence against this Act. 

Secret commission 
to trustee in return 
for substituted 
appointment. 

Ibid., s. 7. 
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10. Any person who, being within South Australia, knowingly' Aiding an~ !I?etting 
'd btl . tt t t k t ' 'offences wlthin or al s, a e s, counse s, or procures, or a emp s or a es par In or IS without South 

in any way privy to- Australia. 

. f' Ibid., 8. 8. (a) the domg 0 any act or thing III contravention of this Act; 

(b) 

or 

the doing of any act or thing outside South Australia, or 
partly within and partly outside South Australia, 
which, if done within South Australia, would be in con­
travention of this Act, 

shall be guilty of an offence against this Act, 

11. Any director, manager, or officer of a company, or any Liabilit~ofdi.rector, 
officer or member of the crew of any vessel, or any person acting :;~h:r~~m.g Wlthout 

for another, who knowingly takes part in or is in any way privy to Y 

d ' d h" h h' Ibid., B. 9. Olng, or attempts to 0, any act or t mg WIt out aut onty which, 
if authorised, would be in contravention of any of the provisions of 
this Act, shall be guilty ot an oftence against this Act. 

12. Any person guilty of any ofttmce against this Act shall-

( a) be liable, if a corporation, to a penalty not exceeding One 
Thousand Pounds, and if any other person to imprison­
ment for any period not exceeding six months, or to a 
penalty not exceeding Five Hundred Pounds, or to both 
imprisonment and penalty as aforesaid; and 

(b) in 

Penalty on 
conviction. 

Ibid., s. 10. 
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In addition be liable to be ordered to pay to such person 
and in such manner as the Court directs, the amount or 

, value, according to the estimation of the Court, of any 
valuable consideration received or given by him, or any 
part thereof, and such order shall be enforceable in the 
same manner as an order of the Court. 

Procedure. 
C,?urt may order, , 13. If in any prosecution under this Act it appears to the Court 
withdrawal of tnfhng h h fti h d" h' " I ' f "fl' or technical cases. t at teo ence c arge IS, III t e parhcu ar case, 0 a tn mg or 

merely technical nature, or that in the particular circumstances it is 
inexpedient to proceed to a conviction, the Court may in its discretion, 

Ibid" s. II. 

Witness giving 
answers incrimina~ 
ting himself. 

Ibid., s. 12. 

Certificate to 
witness. 

Ibid., s. 13. 

Stay of proceedings 
against such witness. 

Custom of itself no 
defence. 

Ibid" s. 14. 

Burden of proof that 
gift not secret 
commission. 

Limit of time for 
prosecution. 

and for reasons stated on the application of the accused, dismiss 
the case. 

14. (1) A person w.ho is called as a witness in any proceeding 
under this Act shall not be excused from answering any question 
relating to any offence against this Act on the ground that the 
answer thereto may criminate, or tend to criminate, him. 

(2) An answer to a question in any such proceeding shaH not, 
except in the said proceeding or in the case of any prosecution for 
perjury in respect of such' answer, be in any proceeding, civil or 
criminal, admissible in evidence against the person so answering. 

15. (1) A witness in any proceeding under this Act who, in the 
judgment of the Conrt, answers h'uly all questions which he is 
required by the Court to answer shall be entitled to .receive a certifi­
cate from the Conrt stating that such witness has so answered. 

(2) When a person has received a certifica.te as aforesaid, and 
any criminal proceeding is at any time instituted, against him in 
respect of the offence which was in question in the proceeding in 
which the said person was called as a witness, the Court having 
cognizance of the case shall, on proof of the certificate and of the 
identity of the offence in question in the two cases, stay the pro­
ceedings. 

16. (1) In any prosecution under this Act it shall not amount to 
a defence to show that the receiving, soliciting, giving, or . offering 
of any valuable consideration therein mentioned or referred to is 
customary in any trade, business, or calling. 

(2) If in any prosecution under this Act it is proved that any 
valuable consideration has been receiv~d or solicited by an agent 
from or given or offered to an agent by any person having business 
relations with the principal, without the assent of the principal, the 
burden of proving that such valuable consideration was not received, 
solicited, given, or offered in contravention of any of the' provisions 
of this Act shall be on the accused. ' 

(3) No prosecution under this Act shall be commenced after the 
expiration of two years from the commission of the offence charged, . 
or six months from the first discovery thereof by the principal or 
the person advised, as the case may be, whichever' expiration first 
happens. 17. All 
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17. All proceedings in respect of offences against this Act shall Summary proceedings 
for offences. be disposed of summarily. 

18. There shall be an appeal in respect of proceedings in respect Appeal. 

of offences against this Act. 
• 

19. In the event of an appeal in respect of proceedings in respect Special caee. 

of offences against this Act, a special case may be stated. 

In the name and on behalf of His Majesty, I hereby assent to 
this Bill. 

·W. E. G. A.::WEIGALL, Governor. 

~ Adelaide: By authority, R. E. E. RoGERS, Government Printer, North Terrace. 
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