No. 24.

An Act for the further Amendment of the Process, Practice, and
Mode of Pleading of the Supreme Court.

[Assented to, June 18, 1856.]

E it Enacted, by the Governor-in-Chief of the Province of
South Austraha with the advice and consent of the Leglslatwe
Council thereof, as follows:

1. The parties to any cause may, by consent in writing signed by
them or their attorney as the case may be, leave the decision of any
issue of facts to the Court, provided that the Court upon a rule toshow
cause, or a Judge on summons shall in their or hisdiscretion think fit to
allow such trial, or pravided the Judges of the Supreme Court shall,
in pursuance of the power hereinafter given them, make any general
rule or order dispensing with such allowance, either in all cases or in
any particular class or classes of cases, to be defined by such rule or
order, and such issue of fact may thereupon be tried and determined
and damages assessed where necessary in open Court, either in term
or vacation, by any Judge who might otherwise have presided at the
trial thereof by jury, either with or without the assistance of any
other Judge or Judges of the said Court, and such Judge shall have
the same power to order a reference in such cause as though the
same had been tried before him by a jury, and the verdict of such
Judge or Judges shall be of the same effect as the verdict of a jury
save that it shall not be questioned on the ground of being against
the weight of evidence, and the proceedings upon and after such trial
as to the power of the Court or Judge, the evidence and otherwise
shall be the same as in the case of trial by jury.

2. If it be made appear, at ajy time after the issuing of the writ,
to the satisfaction of the Court Jor a Judge, upon the apphcatlon of
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either party, that the matter in fispute consists wholly or in part of
matters of mere account whichjcannot conveniently be tried in the
ordinary way, it shall be lawful for such Court or Judge, upon such
application, if they or he think fif}f to decide such matter in a sum-
mary manner, or to order that sudh matter either wholly or in part
be referred to an arbitrator, or atbitrators and umpires, appointed
by the parties, or to an officer of fthe Court, or in country causes to

as such Court or Judge shall th
or order of such Court or Judge,
referee shall be enforceable by t
a Jury upon the matter referred.

terms as to costs and otherwise
k reasonable, and the decision
r the award or certificate of such
same process as the finding of

3. If it shall appear to the Coth or Judge that the allowance or
disallowance of any particular item|or items in such account depends

upon a question of law, fit to be
question of fact, fit to be decided

lecided by the Court, or upon a
by a Jury, or by a Judge, upon

the consent of both parties as h%reinbefore provided, it shall be
tq

lawful for such Court or Judge
issue or issues to be tried ; and thg
case, and the finding of the Jury o

direct a case to be stated, or an
decision of the Court upon such
F Judge upon such issue or issues,

shall be taken and acted upon by fhe Arbitrator as conclusive.

4, It shall be lawful for the
reference under this Act, or upon
where the submission is or ma

Arbitrator, upon any compulsory
ny reference by consent of parties,
be made a rule or order of the
Supreme Court, if he shall think fit, and if it is not provided to the
contrary, to state his award as tp the whole or any part thereof, in
the form of a special case for tHe opinion of the Court; and when
an action is referred, judgment] if so ordered, may be entered ac-
cording to the opinion of the Cofirt.

9. Whenever the parties to gny deed or instrument in writing to
be hereafter made or executed, jor any of them, shall agree that any
then existing or future differgnces between them, or any of them,
shall be referred to arbitration and any one or more of the parties
so agreeing, or any person oj persons claiming through or under
him or them, shall, nevertheleps, commence any action-at-law or suit
in equity against the other payty or parties, or any of them, or against
any person or persons claimjng through or under him or them in
respect of the matters so agreg¢d to be referred to any of them, it shall
be lawful for the Court in which such action or suit is brought, or a
Judge thereof, on applicatiol by the defendant or defendants, or any
of them, after appearance gnd before plea or answer, upon being
satisfied that no sufficient rgason exists why such matters cannot be
or ought not to be referred fo arbitration, according to such agree-
ment as aforesaid, and thaf the defendant was, at the time of the
bringing of such action or fuit, and still is, ready and willing to join
and concur in all acts necegsary and proper for causing such matters
so to be decided by arbitrafion, to make a rule or order staying all
proceedings in such action] or suit, on such terms as to costs, and as

to
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to such Court or Judge may seem fit: Provided always, that any
such rule or order may at any timelafterwards be discharged or
varied, as justice may require.

6. If, in any case of arbitration, tHe document authorizing the On fuilurelof purties
reference provide that the reference shdll be to a single arbitrator, ;’;;”;;,”{;Eg?;ﬁ;;‘i‘f*’ :
and all the parties do not after differenges have arisen concur in the atbitrator. :
appointing of an arbitrator, or if any dppointed arbitrator refuse to J 4_ CK 200
act, or become incapable of acting, or|die, and the terms of such b
document do not show that it was interdded that such vacancy should — 2. QA& /1\{'\2\\"
not be supplied, and the parties do not foncur in appointing a new : —
one; or if, where the parties or two jrbitrators are at liberty to N9 4L A L4y 5
appoint an umpire or third arbitrator, uch parties or arbitrators do
not appoint an umpire or third arbifrator, or if any appointed
umpire or third arbitrator refuse to dct, or become incapable of
acting, or die, and the terms of the document authorizing the
reference do not show that it was intbnded that such a vacancy
should not be supplied, and the parties or arbitrators respectively
do not appoint a new one; then, in every such instance, any party
may serve the remaining parties or arbitrators, as the case may be,
with a written notice to appoint an arbitrator, umpire, or third
arbitrator respectively; and if within seven clear days after such
notice shall have been served, no arbitrator, umpire, or third
arbitrator be appointed, it shall be layful for any Judge of the
Supreme Court, upon summons to be tallen out by the party having
served such notice as aforesaid, to appoifft an arbitrator, umpire, or
third arbitrator, as the case may be; andjlsuch arbitrator, umpire, or
third arbitrator respectively shall have thg like power to act in the
reference and make an award as if he had been appointed by consent
of all parties.

7. When the reference is or is intendefl to be to two arbitrators, When reference is to
one appointed by each party, it shall be lhwful for either party, in gg;’;;:’;;"%;‘:{ijﬁd
the case of the death, refusal to act, or i capacity of any arbitrator poin, other partyp
appointed by him, to substitute a new arbifirator, unless the document J12 appoint asbitra-
authorizing the reference show that it was ntended that the vacancy
should not be supplied ; and if, on such rpference, one party fail to
appoint an arbitrator, either originally or By way of substitution, as
aforesaid, for seven clear days after thd other party shall have
appointed an arbitrator, and shall havef se}ved the party so failing
to appoint with notice in writing to/make the appointment, the ;
party who has appointed an arbitrator ‘may| appoint such arbitrator "
to act as sole arbitrator in the reference; jand an award made by
him shall be binding on both parties, as if the appointment had been
made by consent: Provided, however, that the Court or a Judge
may revoke such appointment on such ternfs as shall seem just.

8. When the reference is to two arbitrators, and the terms of the Two arbitrators may
document authorizing it do not show that ft was intended that there ®PPoint wnpire.
should not be an umpire, or provide othetwise for the appointment
of an umpire, the two arbitrators may appojnt an umpire at any time

within
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within the period during which they have power to make an award,

unless they be called upon by nptice as aforesaid to make the
appointment sooner.

9. The arbitrator acting under agy such document or compulsory
order of reference as aforesaid, of under any order referring the
award back, shall make his award jander his hand and (unless such
document or order, respectively, ghall contain a different limit of
time) within three months after h¢ shall have been appointed and
shall have entered on the referencd, or shall have been called upon
to act by a notice in writing fronf any party, but the parties may,
by consent in writing, enlarge thefterm for making the award, and
it shall be lawful for the Superior}Court, of which such submission,
document, or order is or may YJe made a rule or order, or for
any Judge thereof, for good causq to be stated in the rule or order
for enlargement, from time to timp to enlarge the term for making
the award, and if no period be stated for the enlargement in such
consent or order for enlargement §t shall be deemed to be an enlarge-
ment for one month; and in any case where an umpire shall have
been appointed it shall be lawfulf for him to enter on the reference
in lieu of the arbitrators if the lptter shall have allowed their time
or their extended time to expire fvithout making an award, or shall

have delivered to any party, or th the umpire, a notice, in writing,
stating that they cannot agree.

10. When any award made onfany such submission, document, or
order of reference, as aforesaid, djrects that possession of any lands
or tenements, capable of being th¢ subject of an action of ejectment,
shall be delivered to any party, pither forthwith or at any fature
time, or that any such party is enfitled to the possession of any such
lands or tenements, it shall be layful for the Supreme Court to order
any party to the reference who phall be in possession of any such
lands or tenements, or any person in possession of the same claiming
under or put in possession by hin} since the making of the document
authorizing the reference, to deliver possession of the same to the
party entitled thereto pursuant td the award, and such rule or order
to deliver possession shall have tle effect of a judgment in ejectment
against every such party or persqn named in it, and execution may

issue and possession shall be delifered by the Sheriff as on a judgment
in ejectment. o

11. Every agreement or suljmission to arbitration by consent,
whether by deed or instrumeng in writing not under seal, may be
made a rule of Supreme Cou}t on the application of any party
thereto; unless such agreement or submission contain words pur-

porting that the parties inten? that it should not be made a rule of
Court,

12. Upon the trial of any cause the addresses to the Jury shall be
regulated as follows:—The party who begins, or his counsel, shall
be allowed, in the event of his opponent not announcing at the close
of
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23. 1n every rule nis¢ for a new trial, or to enter a verdict, or non- Grounds to be stated
suit, the grounds upon which such rule shall have been granted shall imie nis for a new
be shortly stated therein. :

24. In all cases of rules to enter a verdict or nonsuit upon a point If rule nisi refu:ﬁd, o
reserved at the trial, if the rule to show cause be refused or granted, P ™ *Pree ¢RIl
and then discharged or made absolute, the party decided against may _ ..., .. pomey £ 2%
appeal to the Court of Appeal. | et s fisine Foanp 3.

25. In all cases of motions for a new trial, upon the groundtha .
the Judge has not ruled according to law, if the rule to show cause NP . :
be refused, or, if granted, be then discharged or made absolute, the = #<- Af <t Him caotror Lafed
party decided against may appeal to the Court of Appeal: Provided ‘7 %:‘* 7. ;1»::, e e
that where the application for a new trial is upon matter of dis- %Ak srmeaih ...z
cretion only, as on the ground that the verdict was against the g~-t < mﬁwgan ;&.“..,,7
weight of evidence, or otherwise, no such appeal shall be allowed., “7 %7+«

Appoat apan rufc o
charged or absolute.

26. No appeal shall be allowed unless notice thereof be given in Notice of appeal.
writing to the opposite party, or his attorney, and to the Master or
one of the Masters of the Court, within four days after the decision

complained of, or such further time as may be allowed by the Court
or a Judge.

27. Notice of appeal shall be a stay of execution, provided bail to Bail.
pay the sum recovered, and costs, or to pay costs where the appellant -
was plaintiff below, be given in like manner and to the same amount

as bail in error, within eight days after the decision complained of,
or before execution delivered to the Sheriff.

28. The appeal hereinbefore mentioned shall be upon a case to be
stated by the parties (and in case of difference to be settled by the
Court or a Judge of the Court appealed from), in which case shall
be set forth so much of the pleadings, evidence, and the ruling or

judgment objected to as may be necessary to raise the question for
the decision of the Court of Appeal.

Form of appeal.

29. When the appeal is from the refusal of the Court below to Rule nisi granted on
grant a rule to show cause, and the Court of Appeal grant such rule, 2ppesl, how disposed
such rule shall be argued and disposed of in the Court of Appeal. ‘

30. The Court of Appeal shall, in all cases, whether in respect of Judgment Courtot
appeals made before or after this Act shall come into operation, give 2% 7, <34 ungs
such judgment as ought to have been given in the Court below, and
all such further proceedings may be taken thereupon as if the judg-
ment had been given by the Court in which the record originated.

31. The Court of Appeal shall have power to adjudge payment of Eowers of Court of

. . Appeal as to costs
costs and to order restitution. and otherwise,

32. Upon an award of a trial de novo by the Supreme Court, or by Error upon award of
the Court of Appeal, upon matter appearing upon the record, an ‘ri* nove.

appeal
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the supposed statement, sufficient to designate the particular occasion,
‘must be mentioned to the witness, and he must be asked whether or

not he has made such statement. a
Cros-examinationas 18, A witness may be cross-examined as to previous statements
o ey statoments. 1 ade by him in writing, or reduced into writing, relative to the
, subject matter of the cause, without such writing being shown to
him ; but if it is intended to contradict such witness by the writing,
"o 7= = s agtention must, before such contradictory proof can be given, be
' -~ called to those parts of the writing which are to be used for the
purpose of so contradicting him: Provided always, that it shall be
competent for the Judge, at any time during the trial, to require the
production of the writing for his inspection; and he may thereupon
make such use of it, for the purposes of the trial, as he shall think fit.

Proof of previous 19. A witness in any cause may be questioned as to whether he
conviction of a witness : : . :
may be given. has been convicted of any felony or misdemeanor ; and upon being

8o questioned, if he either denies the fact, or refuses to answer, it
shall be lawful for either party to prove such conviction; and a certifi-
cate, containing the substance and effect only (omitting the formal
part) of the indictment or information and conviction for such offence,
purporting to be signed by the Clerk of the Court, or other officer hav-
ing the custody of the records of the Court where the offender was con-
victed, or by the deputy of such Clerk or officer (for which certificatea
fee of Five Shillings, and no more, shall be demanded or taken ), shall,
upon proof of the identity of the person, be sufficient evidence of the
said conviction, without proof of the signature or official character of
the person appearing to have signed the same.

Attesting witness 20. It shall not be necessary to prove, by the attesting witness,

:‘fggn‘;?nb;ﬁ:d’ any instrument to the validity of which attestation is not ‘requisite ;

oases. and such instrument may be proved by admission or otherwise, as if
- there had been no attesting witness thereto.

,‘,’3;';‘32“52’312' dis- 21. Comparison of a disputed writing, with any writing, proved to

the satisfaction of the Judge to be genuine, shall be permitted to be

made by witnesses, and such writings, and the evidence of witnesses

respecting the same, may be submitted to the Court and J ury as
- evidence of the genuineness or otherwise of the writing in dispute.

Error may be brought 22, An appeal may be brought upon a judgment upon a special
on, on 8 special cae.  oage, in the same manner as upon a judgment upon a special verdict,
unless the parties agree to the contrary; and the proceedings for
bringing a special case before the Court of Appeal shall, s nearly as
may be, be the same as in the case of a special verdict; and the
Court of Appeal shall either affirm the judgment, or give the same
Judgment as ought to have been given in the Court in which it was
originally decided, the said Court of Error being required to draw
any inferences of fact from the facts stated in such special case which
¢ the Court where it was originally decided ought to have drawn.

23. In
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23. 1n every rule nisi for a new trial, or to enter a verdict, or non- Grounds to be stated
suit, the grounds upon which such rule shall have been granted shall in rule shed for & Dew
be shortly stated therein. : ; ,

24. In all cases of rules to enter a verdict or nonsuit upon a point If rule nisi refused,

reserved at the trial, if the rule to show cause be refused or granted, 7 ™7 epeet < ;‘/5'{’,’;
and then discharged or made absolute, the party decided against may , ., #.. 41 cmes 4 A’
appeal to tKg Court of Appeal. P At fu P B o

25. In all cases of motions for a new trial, upon the ground that™
the Judge has not ruled according to law, if the rule to show cause

be refused, or, if granted, be then discharged or made absolute, the e aai K ' “f
party decided against may appeal to the Court of Appeal: Provided *~ "ék a7 Suntel ‘;‘?:2
that where the application for a new trial is upon matter of dis-
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weight of evidence, or otherwise, no such appeal shall be allowed. 47 YA~ *

26. No appeal shall be allowed unless notice thereof be given in Notice of appeal.
writing to the opposite party, or his attorney, and to the Master or
one of the Masters of the Court, within four days after the decision

complained of, or such further time as may be allowed by the Court
or a Judge.

27. Notice of appeal shall be a stay of execution, provided bail to Bail e
pay the sum recovered, and costs, or to pay costs where the appellant -
was plaintiff below, be given in like manner and to the same amount

as bail in error, within eight days after the decision complained of,
or before execution delivered to the Sheriff.

28. The appeal hereinbefore mentioned shall be upon a case to be
stated by the parties (and in case of difference to be settled by the
Court or a Judge of the Court appealed from), in which case shall
be set forth so much of the pleadings, evidence, and the ruling or

judgment objected to as may be necessary to raise the question for
the decision of the Court of Appeal.

Form of appeal.

29. When the appeal is from the refusal of the Court below to Rule nisi granted on
grant a rule to show cause, and the Court of Appeal grant such rule, 2pesl, how disposed
such rule shall be argued and disposed of in the Court of Appeal.

30. The Court of Appeal shall, in all cases, whether in respect of Judgment Courtot P
“appeals made before or after this Act shall come into’operation, give 4P 7 a5t Jass
such judgment as ought to have been given in the Court below, and
all such further proceedings may be taken thereupon as if the judg-
ment had been given by the Court in which the record originated.

31. The Court of Appeal shall have power to adjudge payment of Powers of Court of

] . Appeal as to cost
costs and to order restitution. ang otherwise,

32. Upon an award of s trial de novo by the Supreme Court, or by Error upon award of
the Court of Appeal, upon matter appearing upon the record, an s % #owe

appeal
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appeal may at once be brought, and if the judgment in such or any
other case be affirmed on appeal, it shall be lawful for the Court of
Appeal to adjudge costs to the defendant on such appeal. a

33. When a new trial is granted on the ground that the verdict
was against evidence, the costs of the first trial shall abide the event,
unless the Court shall otherwise order.

34. Upon motions founded upon affidavits, it shall be lawful for
either party with leave of the Court or a Judge, to make affidavits
in answer to the affidavits of the opposite party, upon any new matter
arising out of such affidavits, subject to all such rules as shall here.
after be made respecting such affidavits.

85. Upon the hearing of any motion or summons, it shall be lawful
for the Court or Judge, at their or his discretion, and upon such
terms as they or he shall think reasonable, from time to time to order
such documents, as they or he may think fit, to be produced, and
such witnesses, as they or he may think necessary, to appear and be
examined viva voce, either before such Court or Judge, or before the
Master, and upon hearing such evidence, or reading the report of

such master, to make such rule or order as may be just.

36. The Court or Judge may by such rule or order, or any sub-
sequent rule or order, command the attendance of the witnesses
named therein for the purpose of being examined, or the production
of any writings or other documents to be mentioned in such rule or
order; and such rule or order shall be proceeded upon in the same
manner, and shall have thé same force and effect as a rule of the
Court, under an Act passed in the first year of the reign of His late
Majesty King William the Fourth, intituled “ An Act to enable
Courts of Law to order the examination of Witnesses upon inter-
rogatories, or otherwise;” and it shall be lawful for the Court, or
Judge, or Master, to adjourn the examination from time to time as
occasion may require, and the proceedings upon such examination
shall be conducted, and the depositions taken down, as nearly as may
be, in the mode now jn use with respect to the viva voce examination
of witnesses under the last mentioned Act.

37. Any party to any civil action or other civil proceeding in the
Supreme Court requiring the affidavit of a person who refuses to
make an affidavit, may apply by summons for an order to such
person to appear and be examined upon oath before a Judge or

aster, to whom it may be most convenient to refer such examina-
tion, as to matters concerning which he has refused to make an
affidavit ; and a Judge may, if he think fit, make such oxder for the
attendance of such person before the person therein appointed to
take such examination, for the purpose of being examined as
aforesaid, and for the production of any writings or documents to
be mentioned in such order, and may therein impose such terms as
to such examination, and the costs of the application and pro-
38. Such
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88. Such order shall be proceeded upon in like manmner as an
order made under the hereinbefore-mentioned Act passed in the first
year of the reign of His late Majesty King William the Fourth;
and the examination thereon shall be conducted, and the depositions
taken down and returned, as nearly as may be in the mode used on
viva voce examinations under the said Act of Parliament.

39. Upon the application of either party to any cause or other
civil proceeding in the Supreme Court, upon an affidavit by suc
party of his belief that any document to the preduction of which
he is entitled, for the purpose of discovery or otherwise, is in the
possession or power of the opposite party, it shall be lawful for the
Court or Judge to order that the party against whom such applica-
tion is made, or if such party is a body corporate that some officer
to be named by such body corporate, shall answer on affidavit
stating what documents he or they has or have in his or their
possession or power relating to the matters in dispute, or what he
knows as to the custody they or any of them are in, and whether he
or they objects or object (and, if so, on what grounds) to the pro-
duction of such as are in his or their possession or power; and upon
such affidavit being made, the Court or Judge may make such further
order thereen as shall be just.

40. In all causes in the Supreme Court, by order of the Court or
a Judge, the plaintiff may with the declaration, and the defendant
may with the plea, or either of them by leave of the Court or a
Judge, may at any other time deliver to the opposite party or his
attorney (provided such party, if not a body corporate, would be
liable to be called upon and examined as a witness upon such
matter) interrogatories in writing upon any matter as to which
discovery may be sought, and require such party, or in the case of a
body corporate any of the officers of such body corporate, within ten
days to answer the questions in writing by affidavit, to be sworn and
filed in the ordinary way; and any party or officer omitting, without
Just cause, sufficiently to answer all questions as to which a discovery
may be sought, within the above time or such extended time as the
Court or a Judge shall allow, shall be deemed to have committed a
contempt of Court, and shall be liable to be proceeded against
accordingly.

41. The application for such order shall be made upon an affidavit
of the party proposing to interrogate, and his attorney or agent, or
in the case of a body corporate, of their attorney or agent, stating that
the deponents or deponent believe or believes that the party pro-
posing to interrogate, whether plaintiff or defendant, will derive
material benefit in the cause from the discovery which he seeks
that there is a good cause of action or defence upon the merits; and
if the application be made on the part of the defendant, that the
discovery is not sought for the purpose of delay: Provided that
where it shall happen from unavoidable circumstances that the
plaintiff or defendant cannot join in such affidavit, the Court or

R2 Judge

ik

Proceedings upon
order of examination.

Discoverf ‘of docu~
men

Power to deliver
written interrogatories
to opposite party.

Affidavits by party
proposing to inter=
regate, and his
attorney.




P

*Oral examination of
tparties, when to be
allowed.

130

Judge may, if they or he think fit, upon affidavit of such circums»
stances by which the party is prevented from so joining thereia,

~allow and order that the interrogatories may be delivered without

such affidavit.

42. In case of omission without just cause to answer sufficiently
such written interrogatories, it shall be lawful for the Court or a
Judge, at their or his discretion, to direct an oral examination of the
interrogated party as to such points as they or he may direct, before
a Judge or Master; and the Court or Judge may, by such rule or
order, or any subsequent rule or order, command the attendance of
such party or parties before the person appointed to take such ex-
amination, for the purpose of being orally examined as aforesaid,
or the production of any writings or other documents to be men-
tioned in such rule or order, and may impose therein such terms as
to such examination, and the costs of the application, and of the
proceedings thereon, and otherwise as to such Court or Judge shall

_ seem just.

Proceedings upon
such rule or order

43. Such rule or order shall have the same force and effect, and
may be proceeded upon.in like manner as an order made under the
said hereinbefore-mentioned Act, passed in the first year of the reign

~of His late Majesty King William the Fourth.
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44. Whenever, by virtue of this Act, an examination of any wit-
ness or witnesses has been taken before a Judge of the said Court,
or before a Master, the depositions taken down by such examiner
shall be returned to and kept in the Master’s office of the said Court,
and office copies of such depositions may be given out, and the de-
positions may be otherwise used in the same manner as in the case
of depositions taken under the hereinbefore-mentioned Act, passed
in the first year of the reign of His late Majesty King William the
Fourth.

45. It shall be lawful for every Judge or Master named in any
such rule or order, as aforesaid, for taking examinations under this
Act, and he is hereby required to make, if need be, a special report to
the said Court touching such examination and the conduct or absence
of any witness or other persons thereon or relating thereto, and the
Court is hereby authorized to institute such proceedings and make
such order or orders upon such report as justice may require, and as
may be instituted and made in any case of contempt of Court.

46. The cost of every application for any rule or order to be made
for the examination of witnesses by virtue of this Act, and of the

‘rule or order and proceedings thereon, shall be in the dlscretlon of

the Court or Judge by whom such rule or order is made.

47. Either party shall be at liberty to apply to the Court ora
Judge for a rule or order for the inspection by the jury, or by him-
self, or by his Wztnesses, of any real or personal property, the inspec-

tion
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fion of which may be material to the proper determination of the
question in dispute, and it shall be lawful for the Court or a Judge,
if they shall think fit, to make such rule or order upon such terms,
as to costs and otherwise, as such Court or Judge may direct: Pro-
vided always, that nothing herein contained shall affect the provisions
of the “ Common Law Procedure Act, 1853,” or any previous Act,
as to obtaining a view by a jury: Provided also, that all rules and
regulations now in force and applicable to the proceedings by view
under the said last-mentioned Act shall be held to apply to proceed-
ings for inspection by a jury under the provisions of this Act, or as
near thereto as may be.

48. The said Court or any Judge thereof, may make all such
rules or orders upon the Sheriff, or other person, as may be necessary
to procure the attendance of a special or common jury for the trial
of any cause or matter depending in such Court, at such time and
place, and in such manner as they or he may think fit.

49, It shall be lawful for any creditor, who has obtained a judg-
ment in the said Court to apply to the Court, or a Judge, for a rule
or order that the judgment debtor should be orally examined, as to
any and what debts are owing to him, before a Master of the Court
or such other person as the Court or Judge shall appoint, and the
Court or Judge shall make such rule or order for the examination of
such judgment debtor, and for the production of any books or docu-
ments, and the examination shall be conducted in the same manner
as in the case of an oral examination of an opposite party before a
Master under this Act.

50. It shall be lawful for a Judge, upon the ex parte application
of such judgment creditor, either before or after such oral examina-
tion and upon affidavit, by himself or his attorney, stating that judg-
ment has been recovered, and that it is still unsatisfied, and to what
amount, and that any other person is indebted to the judgment
debtor and is within the jurisdiction, to order that all debts owing or
accruing from such third person (hereinafter called the garnishee)
to the judgment debtor shall be attached to answer the judgment
debt, and, by the same or any subsequent order, it may be ordered
that the garnishee shall appear before the Judge or a Master of the
Court, as such Judge shall appoint, to show cause why he should not
pay the judgment creditor the debt due from him to the judgment
debtor or so much thereof as may be sufficient to justify the judg-
ment debt.

91. Service of an order that debts due or accruing to the judg-
ment debtor shall be attached, or notice thereof to the garnishee in

iucl(ll a manner as the Judge shall direct, shall bind such debts in his
ands.

52. If the garnishee does not forthwith pay into Court the amount
due from him to the judgment debtor, or an amount equal to the
judgment
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Jjudgment debt, and does not dispute the debt due or claimed to be
due from him to the judgment debtor, or if he does not appearaipon
summons, then the Judge may order execution to issue, and it may
be sued forth accordingly, without any previous writ or process to
levy the amount due from such garnishee, towards satisfaction of the
Jjudgment debt.

53. If the garnishee disputes his liability, the Judge, instead of
making an order that execution shall issue, may order that the
judgment creditor shall be at liberty to proceed against the garnishee
by writ, calling upon him to show cause why there should not be
execution against him for the alleged debt, or for the amount due
to the judgment debtor if less than the judgment debt, and for costs
of suit; and the proceedings upon such suit shall be the same as
nearly as may be as upon a writ of revivor under the “Common Law
Procedure Act, 1853.”

54, Payment made by, or execution levied upon, the garnishee,
under any such proceeding as aforesaid, shall be a valid discharge to
him as against the judgment debtor, to the amount paid or levied,

“although such proceeding may be set aside or the judgment reversed.

55. In the Supreme Court, there shall be kept at the Master’s
office, a debt attachment book, and in such book entries shall be
made of the attachment and proceedings thereon, with names, dates,
and statements of the amount recovered and otherwise, and copies of
any entries made therein may be taken by any person upon appli-
cation to the Master.

56. The costs of any application for an attachment of debt under
this Act, and of any proceedings arising from or incidental to such
application, shall be in the discretion of the Court or a Judge.

57. The plaintiff, in any action in the Supreme Court, except
replevin and ejectment, may endorse upon the writ and copy to be
served a notice that the plaintiff intends to claim a writ of marda-
mus, and the plaintiff may thereupon claim in the declaration, either
together with any other demand which now may be enforced in such
action, or separately, a writ of mandamus commanding the defendant
to fulfil any duty in the fulfilment of which the plaintiff is personally
interested.

58. The declaration in such action shall set forth sufficient grounds
upon which such claim is founded, and shall set forth that the plain-
tiff is personally interested therein, and that he sustains or may
sustain damage by the non-performance of such duty, and that per-
formance thereof has been demanded by him and refused or neg-
lected.

59. The pleadings and other proceedings in any action in which
a writ of mandamus is claimed, shall be the same in all respects, as
. , nearly
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nearly as may be, and costs shall be recoverable by either party, as
an ordinary action for the recovery of damages.

60. In case judgment shall be given to the plaintiff that a man-
damus do issue, it shall be lawful for the said Court, if it shall see fit,
besides issuing execution in the ordinary way for the costs and
damages, also to issue a peremptory writ of mandamus to the defen-
dant commanding him forthwith to perform the duty to be enforced.

61. The writ need not recite the declaration or other proccedings,
or the matter therein stated, but shall simply command the perform-
ance of the duty, and in other respects shall be in the form of an
ordinary writ of execution, except that it shall be directed to the
party and not to the Sheriff, and may be issued in term or vacation
and returnable forthwith, and no return thereto except that of com-
pliance shall be allowed, but time to return it may, upon sufficient
grounds, be allowed by the Court or a Judge either with or without
terms.

62. The writ of mandamus so issued as aforesaid, shall have the
same force and effect as a peremptory writ of mandamus issued out
of the Court of Queen’s Bench, at Westminster, and in case of diso-
bedience may be enforced by attachment.

63. The Court may, upon application by the plaintiff, besides or
instead of proceeding against the disobedient party by attachment,
direct that the act required to be done may be done by the plaintiff
or some other person appointed by the Court at the expense of the
defendant, and upon the act being done the amount of such expense
may be ascertained by the Court either by writ of inguiry or
reference to a Master as the Court or Judge may order, and the
Court may order payment of the amount of such expenses and costs,
and enforce payment thereof by execution.

64. Nothing herein contained shall take away the jurisdiction of
the said Court to grant writs of mandamzs, nor shall any writ of
mandamus issued out of the said Court be invalid by reason of the
right of the prosecutor to proceed by action for mandamus under
this Act.

65. All the powers vested in the said Court, in all cases where no
election is made to any corporate office, under authority of a certain
Ordinance No. 11 of 1849, « To constitute a Municipal Corporation
for the City of Adelaide,” shall extend to and be enjoyed and exercised
by the said Court in all cases where any election to an office by
law authorized to be made shall not have been made on the day
appointed for such election or shall afterwards become void.

66. Uponapplication by motion for any writ of mandamus in the said
Court, the rule may in all cases lute in the first i if
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issuing and may be made returnable forthwith whether in term or
n vacation, but time may be allowed to return it by the Court or a
Judge, either with or without terms. >

67. The provisions of the “ Supreme Court Procedure Amend-
ment Act,” and of this Act so far as they are applicable, shall apply
to the pleadings and proceedings upon a prerogative writ of
mandamus issued by the said Court.

68. The Court or a Judge shall have power, if they or he
see fit so to do, upon the application of the plaintiff, in any action for
the detention of any chattel, or order that execution shall issue for
the return of the chattels detained, without giving the defendant
the option of retaining such chattel upon paying the value assessed ;
and that if the said chattel cannot be found, and unless the Court or
a Judge should otherwise order, the Sheriff shall distrain the defend-
ant by all his lands and chattels, till the defendant render such
chattel, or at the option of the plaintiff, that he cause to be made of
the defendant’s goods the assessed valne of such chattel: Provided
that the plaintiff shall, either by the same or a separate writ of
execution, be entitled to have made of the defendant’s goods the
damages, costs, and interest, in such action.

69. In all cases of breach of contract er other injury, where the

-party injured is entitled to maintain and has brought an action, he

may in like case and manner as hereinbefore provided with respect
to mandamus, claim a writ of injunetion against the repetition or
continuance of such breach of contract or other injury, or the com-
mittal of any breach of comtract or injury of a like kind, arising out
of the same contract, or relating to the same property or right, and
he may also in the same action include a claim for damages or other
redress.

70. The writ of summons in such action shall be in the same as
the writ of summons in any personal action; but on any such writ
and copy thereof there shall be endorsed a netice, that, in default of
appearance, the plaintiff may, besides procceding to judgment and
execution for damages and costs, apply for and obtain a writ of in-
junetion.

71. The proceedings in such action shall be the same, as nearly as
may be, and subject to the like control, as the proceedings in an
action to obtain & mandamus under the provisions hereinbefore con-
tained ; and in such action, judgment may be given that the writ of
injunction do or do not issue as justice may require ; and in case of
disobedience, such writ of injunetion may be enforced by attachment
by the Court, or when such Court shall not be sitting, by a Judge.

72. It shall be lawful for the plaintiff, at any time after the com-
mencement of the action, and whether before or after judgment, toapply
ex parte to the Couxt or a Judge for a writ of injunction to restrain

' ‘ the
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the defendant in such action, for the repetition or continuance of the
wrongful act or breach of contract complained of, or the committal
of any breach of contract, or injury of a like kind, arising out of the
same contract, or relating to the same property or right; and such
writ may be granted or denied by the Court or Judge, upon such
terms, as to the duration of the writ, keeping an account, giving
security, or otherwise, as to such Court or Judge shall seem reason-
able and just; and in case of disobedience, such writ may be enforced
by attachment by the Court, or when such Courts shall not be sitting,
by a Judge: Provided always, that any order for a writ of injunction
made by a Judge, or any writ issued by virtue thereof, may be dis-
charged, or varied, or set aside by the Court, on application made
thereto by any party dissatisfied with such order.

73. Any matter which, if it arose before or during the time for
pleading, would afford an equitable defence to any action, may, if it
arise after the lapse of the period during which it could be pleaded,
be set up by way of audita querela.

74. The provision contained in the “ Supreme Court Procedure
Amendment Act,” that in every action in the Supreme Court, it shall
be lawful for any defendant, by leave of the said Court or any Judge
thereof, to avail himself of any defence in equity to the claim sought
to be enforced by such action, shall apply, and shall be taken and
construed to have applied to actions of ejectment, as well as to all
other actions. . -

75. The plaintiff may reply in answer to any plea of the defendant,
facts which avoid such plea upon equitable grounds, provided that
such replication shall begin with the words, “for replication on
equitable grounds,” or words to the like effect.

76. In case of any action founded upon a bill of exchange, or other
negotiable instrument, it shall be lawful for the Court or a Judge to
order that the loss of such instrument shall not be set up, - provided
an indemnity is given to the satisfaction of the Court, or Judge, or a
Master, against the claims of any other person, upon such negotiable
instrument.

77. The Supreme Court, or any Judge thereof, may, upon sum-
mary application, by rule or order, exercise such and the like juris-
diction as may, under the provisions of an Act of Parliament, made
and passed in the fifty-third year of the reign of His Majesty King
George the Third, intituled “ An Act to Limit the Responsibility of
Shipowners in certain cases,” be exercised by the said Court, under
and by virtue of its Equitable Jurisdiction.

78. Any person who shall, upon any examination upon oath or
affirmation, or in any affidavit in proceedings under this Act, wilfully
and corruptly give false evidence, or wilfully and corruptly swear or
affirm anything which shall be false, being convicted thereof shall be
liable to the penalties of wilful and corrupt perjury.
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Scire facias on judg- 79, Proceedings against executors upon a judgment of assets i
, ment of assets in : : . . L@
o Futuro, JSuturo may be had and taken in the manner provided by the ¢ Su-

preme Court Procedure Amendment Act” as to writs of revivor®

:f;“ﬁg;%ﬂ;g‘;g?";‘;“e" 80. Where an action would, but for the provisions of the “ Supreme

action in case of death. Court Procedure Amendment Act,” have abated by reason of
the death of either party, and in which the proceedings may be re-
vived and continued under that Act, the defendant, or person against
whom the action may be continued, may apply by summons to com-
pel the plaintiff, or other person entitled to proceed with the action
in the room of the plaintiff, to proceed according to the provisions of
the said Act within such time as the Judge shall order; and in de-
fault of such proceeding, the defendant, or other person against
whom the action may be continued as aforesaid, shall be entitled to
enter a suggestion of such default, and of the representative eharac-
ter of the person by or against whom the action may be with, as
the case may be, and to have judgment for the costs of the action
and suggestion against the plaintiff, or against the person entitled to
proceed in his room, as the case may be, and in the latter case to be
levied of the goods of the testator or intestate.

g’gz;“nf:g; in second 81. If any person shall bring an action of ejectment after a prior

premises against the action of ejectment for the same premises has been or shall have

‘{j*;’;‘;g:fgg‘iﬁ“g;v‘:“y been unsuccessfully brought by such person, or by any person through

security for costs, or under whom he claims, against the same defgndant, or against
any person through or under whom he depends, the Court or a
Judge may, if they or he think fit, on the application of the
defendant, at any time after such defendant has appeared to the
writ, order that the plaintiff shall give to the defendant security for
the payment of the defendant’s costs, and that all further proceed-
ings in the cause shall be stayed until such security be given,
whether the prior action has been or shall have been disposed of by
discontinuance, or by nonsuit, or by judgment for the defendant.

Amendments, 82. Itshall belawful for the said Supreme Courtand every Judge there-
of,and for any Judge sitting at nisi prius,atall timestoamend all defects
and errors in any proceedings under the provisions of this Act, whether
there is anything in writing to amend by or not, and whether the
defect or error be that of the party applying to amend or not, and all
such amendments may be made with or without costs, and upon such
terms as to the Court or Judge may seem fit; and all such amend-
ments as may be necessary for the purpose of determining in the
existing suit the real question in controversy between the parties
shall be so made if duly applied for. ‘

Goneral Rules may be - 83, It shall be lawful for the Judges of the said Courts from time
y ¥ to time to make all such General Rules and Orders for the effectual

. execution of this Act, and of the intention and object thereof, and
for fixing the costs to be allowed for and in respect of the matters

herein contained, and the performance thereof, as in their judgment

shall be necessary and proper: Provided that nothing herein con-

tained
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tained shall be construed to restrain the authority or limit the juris-
diction of the said Court or of the Judges thereof, to make Rules

or Orders, or otherwise to regulate and dispose of the business
therein.

- 84. Such new or altered writs and forms of proceedings may be

issued, entered, and taken, as may by the Judges of the said Court

be deemed necessary or expedient for giving effect to the provisions
hereinbefore contained, and in such forms as the Judges shall from
time to time think fit to order; and such writs and proceedings shall
be acted upon and enforced in such and the same manner as writs
and proceedings of the said Court are now acted upon and enforced,
or as near thereto as the circumstances of the case will admit; and
any existing writ or proceeding, the form of which shall be in any
manner altered in pursuance of this Act, shall nevertheless be of the
same force and virtue as if no alteration had been made therein,
except so far as the effect thereof may be varied by this Act.

85. In citing this Act in any instrument, document, or proceeding,
it shall be sufficient to use the expression *“The Supreme Court
Procedure Act, 1855.” -

New forms of wriis
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86. This Act shall commence and come into operation on the first Gommencement of
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day of August next.
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