ANNO VICESIMO QUINTO ET VICESIMO SEXTO

VICTORIE REGINZE,

A.D. 1862.

No. 7.

An Act to give to Trustees, Mortgagees, and others certain powers
now commonly inserted in Settlements, Mortgages, and Wills.

[Assented to, 21st October, 1862 ]

“IHER EAS it is expedient that certain powers and provisions

which it is now usual to insert in settlements, mortgages,
wills, and other instrarnents, should be made incident to the estates
of the persons interested, so as to dispense with the necessity of
inserting the same in terms in every such instrument—Be it
therefore Enacted by the Governor-in-Chief of the Province of

Preamble.

South Awustralia, with the advice and consent of the Legislative

Council and House of Assembly of the said Province, in this
present Parliament assembled, as follows:

Part I.—Powers of trustees for sale, &c., and trustees of re-
newable leaseholds. ‘

1. In all cases where by any will, deed, or other instrument of Trustees empowered
to sell may sell in
lots, and either by

auction or private

settlement, it is expressly declared thgt trustees, or other persons
therein named or indicated, shall have a power of sale, either
generally or in any particular eveyt, over any hereditaments
named or referred to in, or from timg to time subject to the uses
or trusts of such will, deed, or other jnstrument, it shall be lawful
for such trustees, or other persons, fwhether such hereditaments
be vested in them or not, to exercise Juch power of sale by selling
such hereditaments, either together or fin lots, and either by auction
or private contract, and either at one §ime or at several times, and
(in case the powers shall expresslylauthorize an exchange) to
exchange any hereditaments which, fgr the time being, shall be
subject to the uses or trusts aforespid, for any other heredita-
ments (as the case may be), and updn such exchange to give or
receive any money for equality of excRange. 2. It
L

contract.
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2. It shall be lawful for the persons making any such sale or
exchange to insert any such [special or other stipulations, either
as to title or evidence of titlg, or otherwise in any conditions of
sale, or contract for sale or ekchange, as they shall think fit, and
also to buy in the hereditamehts, or any part thereof, at any sale
by auction, and to rescind pr vary any contract for sale or
exchange, and to re-sell the] hereditaments which shall be so
bought in, or as to which fhe contract shall be so rescinded
without being responsible for|any loss which may be occasioned
thereby, and no purchaser ufder any such sale shall be bound
to inquire whether the personqy making the same may or may not
have in contemplation any perticular re-investment of the pur-
chase money in the purchage of any other hereditaments or
otherwise.

3. For the purpose of completing any such sale or exchange as
aforesaid, the persons empowered as aforesaid, shall have full
power to convey or otherwige dispose of the hereditaments in
question either by way of revpeation and appointment of the use,
or otherwise, as may be necesshry.

4. The money so received hpon any such sale, or for equality
of exchange as aforesaid, shallbe laid out in the manner indicated
in that behalf in the will, de¢d, or other instrument containing
the power of sale or exchange, lor if no such indication be therein
contaired as to all or any part ¢f such money, then the same shall,
with all convenient speed, be faid out in the purchase of other
hereditaments in fee simple infpossession, or of lands of a lease-
hold tenure, which, in the ojfinion of the persons making the
purchase, are convenient to be jeld therewith, or with any other
hereditaments for the time belng, subject to the subsisting uses
or trusts of the same will, dded, or other instrument of settle-
ment in which the power of pale or exchange was contained,
and all such hereditaments sq to be purchased or taken in
exchange as aforesaid, as shalllbe freeholds of inheritance, shall
be settled and assured to the useds upon and for the trusts, intents,
and purposes, and with, under} and subject to the powers, pro-
visoes, and declarations to whiclf the hereditaments sold or given
in exchange were or would hav¢ been subject, or as near thereto
as the deaths of parties aud othef intervening accidents will admit
of, but not so as to increase or}multiply charges; and all such
hereditaments so to be purchasedjor taken in exchange as aforesaid,
as shall be of leasehold tenuve, hall be settled or assured upon
and for such trusts, intents, and} jpurposes, and -with, under, and
subject to such powers, provisges, and declarations as shall, as
nearly as may be, correspond with and be similar to the aforesaid
uses, trusts, intents, and pumposep, powers, provisoes, and declara-
tions, but not so as to increfise §multiply charges, and so that if

any of the hereditaments soi to b purchased shall beheld by lease
for years, the same shall not vestj absolutely in any tenant in tail by
purchase who shall not attain thejage of twenty-one years ; and any

such
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such purchase, as aforesaid, may be madp subject to any special
conditions as to title or otherwise: Prdvided that no leasehold
tenement shall be purchased under the p§wers hereinbefore con-
tained, which is held for a less period than ixty years.

5. It shall be lawful for the persons exdrcising any such power
as aforesaid, if they shall think fit to apply ahy money to be received
upon any sale, or for equality of exchange 4s aforesaid, or any part
thereof] in lieu of purchasing lands therewigh, in or towards paying
off or discharging any mortgage or other fharge or encumbrance
which shall or may affect all or any of the bhereditaments which
shall then be subject to the same uses or ftrusts as those to which
the hereditaments sold or given in exchangp were or was subject.

6. Until the money to be received upop any sale or for equality
of exchange as aforesaid shall be disposedf of in the manner herein
mentioned, the same shall be invested aff interest for the benefit of
the same parties, who would be entitled fo the hereditaments to be
purchased therewith as aforesaid, and tlfe rents and profits thereof

in case such purchase and settlement as pforesaid were then actually
made.

7. It shall be lawful for any trusteed of any leaseholds for lives
or years which are renewable from tighe to time, either under an
covenant or contract, or by custom oxf usual practice, if they shall
in their discretion think fit, and it shal] be the duty of such trustees,
if thereunto required by any person hfiving any beneficial interest,
present or future or contingent in such leaseholds, to use their best
endeavors from time to time to obtainfa renewed lease of the same
hereditaments on the accustomed and feasonable terms, and for that
purpose it shall be lawful for any sugh trustees from time to time
to make, or concur in making sugh surrender of the lease for
the time being subsisting, and to dofall such other acts as shall be
requisite in that behalf ; but this segtion is not to apply to any case
where, by the terms of the settlement or will the person in possession
for his life or other limited interdst is entitled to enjoy the same
without any obligation to renew fhe lease, or to contribute to the
expense of renewing the sawe.

8. In case any money shall be rdquired for the purpose of pay-
ing for equality of exchange as afdresaid, it shall be lawful for the
persons effecting such exchange oy renewal to pay the same out of
any money which may then be {n their hands in trust for the
perscns beneficially interested in th¢ lands to be taken in exchange,
or comprised in the renewed leasd, whether arising by any of the
ways and means hereinbefore mentipned or otherwise, and notwith-
standing the provisions for the application of money arising from
sales or exchanges hereinbefore cdntained; and if they shall not
have in their hands, as aforesaid, sulfficient money for the purposes
aforesaid, it shall be lawful for suyh persons to raise the money
required by mortgage of the heredjtaments to be received in
exchange
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_d@xéhange or contained in the renfwed lease (as the case may be),

or of any other hereditaments ffor the time being, subject to the
subsisting uses or. trusts' to' which the hereditaments taken in ex-
change or comprised in the rehewed lease (as the case may be)
shall be subject, and for the pukposes of effecting such mortgage,
such persons shall have the sameYpowers of conveying or otherwise
assuring as are herein containeq with reference to a conveyance
on sale; and no mortgagee advahcing money upon such mortgage
purporting to be made under thig power shall be bound to see that
such money is wanted, or that T.lO more is raised than is wanted
for the purposes aforesaid.

9. No such sale or exchangef as aforesaid, and no purchase of
hereditaments out of money recdived on any such sale or exchange
as aforesaid shall be made wjthout the consent of the person
appointel to consent by the ill, deed, or other instrument, or if
no such person be appointed,[then of the person entitled in pos-
gession to the receipt of the refts and profits of such hereditaments
if there be such a person undgr no disability; but this clause shall
not be taken to require the cgusent of any person where it appears
from the will, deed, or other ipstrument to have been intended that
nse should be made-by the person or
persons making the same witljout the consent of any other person.

Part II.—Powers of Mortgagees:

10. Where any principal money is secured or charged by deed
on any hereditaments of any tenure, or on any interest therein,
the person to whom such money shall for the - time being be
payable, his executors, administrators, and assigns shall at any_time
after the expiration of one year from the time when such pric(&i%%\l
money shall have become payable according to the terms of the
deed, or at any time after any interest on such principal money
shall have been in arrear for six months, or after any omission to
pay any premium on any insurance which by the terms of the deed
ought to be paid by the person entitled to the property, subject to
the charge, have the following powers to the same extent (but no
more) as if they had been in terms conferred by the person creating

‘the charge, namely—

First—A power to sell or to concur with any other person in
selling the whole or any part of the property by public
auction or private contract, subject to any reasonable con-
ditions he may think fit to make, and to rescind or vary
contracts for sale, or buy in and re-sell the property from
time to time in like manner. |

Sécond—-A power to insure and keep insured from loss or damage
by fire the whole or any part of the property (whether
affixed to the freehold or not) which is in its nature in-
surable, and to add the premiums-paid for such insurance,
to the principal money secured at the same rate of interest.

Third—
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Third—A power to appoint or obtain the appointment of a recéiver Tospointrecsiver:
of the rents and profits of the whole or any part of the
property in manner hereinafter mentioned. ‘

11. Receipts for purchase-money given by the person or persons Recsipts for purdhase S
exercising the power of sale hereby conferred, shall be sufficient ﬁ::ﬁz,;;“, cen '
discharges to the’ purchasers who shall not be bound to see to the -

application of such purchase.money.

12. No such sale as aforesaid shall be made till after one Notice to bo given
month’s notice in writing, given to the person, or one of the per- Lo flo: it pur-
sons, entitled to the property subject to the charge, or affixed on inquiry as o sirou-
some conspicuous part of such property; but when a sale has been "% o #e:
effected in professed exercise of the powers hereby conferred, the ﬂla.Cd'?&', 2358
title of the purchaser shall not be liable to be impeached fgn thlei 7 ™~
ound that no case had arisen to authorize the exgercise of sue . 5
%Ic;wer, or that no such notice as aforesaid had been given, but any st T 3:
person damnified by any unauthorized exercise of such power shall
have his remedy in damages against the person selling.

13. The money arising by any sale effected as aforesaid shall be Apelication of
\ ‘ A . e purchase money.
applied by the person receiving the same as follows :—First, in pay-
ment of all the expenses incident to the sale, or incurred in any
attempted sale; secondly, in discharge of all interest and costs then
due in respect of the charge in consequence whereof the sale was
made; and, thirdly, in discharge of all the principal moneys then
due in respect of such charge; and the residue of such meney shall
be paid to the person entitled to the property subject to the
charge, his heirs, executors, administrators, or assigns, as the case
may be. ‘ :

14. The person exercising the power of sale hereby conferred shall Conveyunse to the
have power by deed or otherwise to convey or assign to and vestin Py & ’
the purchaser the property sold, for all the estate and interest therein erlfo CHJ400C-
which the person who created the charge had power to dispose of. 345—~CI ¢c6d

15. At any time after the power of sale hereby conferred shall Owner of charge e
have become exercisable, the person entitled to exercise the same 33,‘35?;;:3: :;‘;‘f&;;f‘
shall be entitled to demand and recover from the person entitled to estats. ™
the property subject to the charge all the deeds or documents in :
his possession or power relating to the same property, or to the Sy
title thereto, which he would have been entitled to demand and re-
cover if the same property had been conveyed, appointed, surren-
dered, or assigned to, and were then vested in him, for all the estate
and interest which the person creating the charge had power to dis-
pose of; and where the legal estate shall be outstanding in a
trustee, the person entitled to a charge created by a person equit- | g
ably entitled, or any purchaser from such person shall be entitled s
to call for a conveyance of the legal estate to the same extent as
the person creating the charge could have called for sueh a con-
veyance if the charge had not been made.

M 16. Any
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16. Any person entitled to appoint or obtain the appointment of
a receiver, as aforesaid, may from time to time, if any person or
persons has or have been named in the deed of charge for that pur-
pose, appoint such person, or any one of such persons, to be re-
ceiver; orif no person be so named, then may by writing, delivered
to the person, or any one of the persons, entitled to the property

- subject to the charge, or affixed on some conspicuous part of the

property, require such last-mentioned person or persons to appoint -

- a fit and proper person as receiver, and if no such appointment be

made within ten days after such requisition, then may in writing
appoint any person he may think fit.

17. Every receiver appointed as aforesaid shall be deemed to be
the agent of the person entitled to the property subject to the
charge, who shall be solely responsible for his acts or defaults,
unless otherwise provided for in the charge.

18. Every receiver appointed as aforesaid shall have power to
demand and recover and give effectual receipts fur all the rents,
issues, and profits of the property of which he is appointed re-
ceiver, by action, suit, distress, or otherwise, in the name either of
the person eatitled to the property subject to the charge, or of the
person entitled to the money secured by the charge to the full extent

of the estate or interest which the person who created the charge -
had power to dispose of.

19. Every receiver appointed as aforesaid may be removed by
the like authority; or, on the like requisition as before provided
with respect to the original appointment of a receiver, and new
receivers may be appointed from time to time.

20. Every receiver appointed as aforesaid shall be entitled to
retain out of any money received by him, in lieu of all costs, charges,

~and expenses whatsoever, such a commission not exceeding five per

centum on the gross amount of all money received, as shall be
specified in his appointment; and if no amount shall be so specified,
then five per centum on such gross amount.

21, Every receiver appointed as aforesaid shall, if so directed in
writing by the person entitled to the money secured by the charge,
insure and keep insured from loss or damage by fire, out of the
money received by him, the whole or any part of the property

“included in the charge, whether affixed to the freebold or not, which

is in its nature insurable.

22. Every receiver appointed as aforesaid shall pay and apply all

-the money received by him in the first place in discharge of all

taxes, rates, and assessments whatsoever, and in payment of his
commission as aforesaid, and of the premiums on the insurances (if
any ), and in the next place, in payment of all the interest accruing
due in respect of any principal money then charged on the property

over
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over which he is receiver, or on any part thereof, and subject as
aforesaid, shall pay all the residue of such money to the person for

the tine being entitled to the property subject to the charge, his
executors, administrators, or assigns.

Part III.—Provisions as to investment of trugt funds, appoint-
ment and powers of trustees and executors, &c.:

23. Trustees having trust money in thdir hands which it is their gsﬂf}ﬁ;:glg%
duty to invest at interest, shall be at liberty, §t their discretion, to invest invested,

the same in South Australian Government Jecurities, or on mortgages 6«‘5 60& 73 -
of freeholds in the said Province or elsefvhere, and such trustees vﬁz/ ~F {i
shall also be at liberty, at their discretion,}to call in any trust funds<s y e S
invested in any other securities than as af§resaid, and to invest the

same on any such securities as aforesaid{ and also from time to

time, at their discretion, to vary any such}investments as aforesaid

for others of the same nature: DProvidel always, that no such

original investment as aforesaid (exceptin §outh Australian Govern-

ment Securities), and no such change of investment as aforesaid

“shall be made where there is a person, unfler no disability, entitled

in possession to receive the income of the trust fund for his life,

or for a term of years determinable with His life, or for any greater

estate, without the consent in writing of such person.

24. In all cases where any property isf held by trustees in trust Trustees may apply .
for an infant, either absolutely or contingently on his attaining the ;353,’:‘;;‘@3’“}‘;‘;’5 fa
age of twenty-one years, or on the ocefrrence of a:ny event pre- maintenance.
viously to his attaining that age, it shall He lawful for such trustees Lya s CH S
at their sole discreticn to pay to the guardjans, if any, of such infant
or otherwisgsto apply for or towards thefmaintenance or education cH 256
of such infnt the whole or any part of (fhe income to which such ™ 17 2 3'
infant may be entitled in respect of sudli} property, whether there —¢ ¢ 3233
be any other fund applicable to the sdiec purpose or any other
person bound by law to provide for such jmaintenance or education
or not; and such trustees shall accumuldte all the residue of such
income by way of compound interest,; By investing the same and
the resulting income thereof from time tqf time in proper securities,
for the benefit of the person who shall hltimately become entitled
to the property from which such accymplations shall have arisen:

Provided always, that it shall be lafwf@l for such trustees at any
time, if it shall appear to them expedientf to apply the whole or any
part of such accumulations as if the sage were part of the income
arising in the then current year.

37
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25. Whenever any trustee, either! ofiginal or substituted, and Provisions for ap-
whether appointed by the Supreme Gofirt of the said Province or ?31;‘2;23‘1,,&;‘1}1, &e.
otherwise, shall die, or desire to be gischarged from, or refuse, or
become unfit or incapable to act in {the trusts or powers in him
reposed before the same shall have bden fully discharged and per-
formed, it shall be lawful for the per$on or persons nominated for
that purpose by the deed, will, or other instrument creating the
trust (if any), or if there be no such pekson, or no such person able

and
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and willing to act then for thef surviving or continuing trustees or
trustee for the time being (forfwhich purpose a retiring trustee shall
be deemed a trustee), or the acting executors, or executor, or
administrators, or administratpr of the last surviving or continuing
trustee, or for the last retiring trustee, by writing, to appoint any
other person or persons to bel a trustee or trustees in the place of
the trustee or trustees so djfing, or desiring to be discharged, or
refusing, or becoming unfit oy incapable to act as aforesaid; and so
often as any new trustee or tfustees shall be so appointed as afore-
said, all the trust property (if any), which for the time being shall
be vested in the surviving oy continuing trustees or trustee, or in
the heirs, executors, or admirfstrators of any trustee, shall with all
convenient speed be conveyed} assigned, and transferred, so that the
same may be legally and effeptually vested in such new trustee or
trustees, either solely or join§ly with the surviving or continuing
trustee, as the case may requipe; and every new trustee or trustees
to be appointed as aforesaid, a well before as after such conveyance
or assignment as aforcsaid, afjd also every trustee appointed by the,
said Court or otherwise legally appointed, either before or after the

‘/L’a 7”V :(‘_(”~6(S « 2 Lpassing of this Act, shall hqve the same powers, authorities, and

Appointment of new
trustees in cases
herein named,

Trustees’ receipts to
be discharges.

MM b o ®0
S .2l

Executors may ¢om-
pound, &c.

Tenants for life, &c.,
may execute powers,
notwithstanding in-

cumbrances.

discretions, and shall in all rgspects act as if he had been originally

nominated a trustee by the will, deed, or other instrument creating
the trust.

26. The power of appointihg new trustees hereinbefore contained
may be exercised in cases gvherc a trustee nominated in a will
has died in the life of the tesfator.

27. The receipts in writifg of any trustees or trustee for any
money payable to them or him by reason of, or in exercise of, any
trusts or powers reposed qr vested in them or him, shall be
sufficient discharges for the njoney therein expressed to be received,
and shall effectually exonerjte the persons paying such money
from seeing to the application|thereof, or from being answerable for
any loss or misapplication theyeof.

28. It shall be lawful for| any executors to pay any debts or
chaims upon any evidence fhat they may think sufficient, and
to accept any composition of any security, real or personal, for
any debt due to the deceasedf and to allow any time for payment
of any of such debts as they phall think fit, and also to compromise
compound or submit to arbigration all debts, accounts, claims, and
things whatsoever, relating tb the estate of the decease, and for any
of the purposes aforesaid, fto enter into, give, and execute such
agreements, instruments of fomposition, releases, and other things
as they shall think expedignt, without being responsible for any
loss to be occasioned therelyy.

Part IV.—General provisions :

29. For the purposes of fhis Act, a person shall be deemed to
be entitled to the possessidp, or to the receipt of the rents and

income
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income of land or personal property, although his estate may be
charged or encumbered, either by hinself or by any former owner,
or otherwise howsoever to any exteht; but the estates or interests
of the parties entitled to any such gharge or encumbrance shall not
be affected by the acts of the perspn entitled to the possession, or
to the receipt of the rents and incoghe as aforesaid, unless they shall
concur therein.

30. None of the powers or incidgnts hereby conferred, or annexed Powers, &o., hereby
to particular offices, estates, or cfrcumstances, shall take effect, OF fived by express =
be exercisable, if it is declared ip the deed, will, or other instru- declaration.
ment creating such offices, estateq, or circumstances, that they shall
not take effect; and where there {s no such declaration, then, if any
variations, or limitations of any pf the powers or incidents hereby
conferred or annexed are contajned in such deed, will, or other
instrument, such powers or incidents shall be exercisable, or shall
take effect, only subject to such kariations or limitations.

31. Nothing in this Act contajned shall be deemed to empower o persons, offier

N n those entitled .
any trustees or other persons tofdeal with or affect the estates or under tho settlement,
rights of any person soever, ejcept to the extent to which they & tobe afected.
might have dealt with or affecfed the estates or rights of such
persons if the deed, will, or otfer instrument, under which such
trustees or other persons are pmpowered to act, had contained
express powers for such trusteesjor other persons so to.deal with or
affect such estates or rights. |

32. The powers given by this Act to trustees, and the power of Powers of Trusices,
appoirting a receiver given by this Act to certain mortgagees, may ?&’:},,:;;‘gzg;}’g?;;gg
be exercised respectively by trustees or mortgagees of any land or f land uier Real
hereditaments in the said Province, whether under the provisions or roperty Aot
operation of the Real Property Act of 1861 or not; but as to lands
or hereditaments under the provisions or operation of the last-
mentioned Act, only so far as the powers given by this Act are not
inconsistent with the provisions of the said Real Property Act of
1861: Provided that nothing in this Act contained shall in anywise

alter, affect, or repeal any provision of the said Real Property Act
of 1861.

33. The provisions contained in this Act shall, except as herein- Application of Act.
before otherwise provided, extend only to persons entitled, or acting
under a deed, will, codicil, or other instrument executed after the
passing of this Act, or under a will or codicil confirmed or revived
by a codicil executed after that date.

In the name and on behalf of the Queen I hereby assent to
this Act.

D. DALY, Governor.
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