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EVIDENCE AMENDMENT ACT 1991 

No. 1 of 1991 

AN ACT to amend the Evidence Act 1910 

[Royal Assent 24 April 1991] 

BE it enacted by His Excellency the Governor of Tasmania, 
by and with the advice and consent of the Legislative 

Council and House of Assembly, in Parliament assembled, as 
follows:-

Short title 

1-This Act may be cited as the Evidence Amendment Act 
1991. 
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Commencement 

2-This Act commences on the day on which it receives the 
Royal Assent. 

Principal Act 

3-In this Act, the Evidence Act 1910* IS referred to as 
the Principal Act. 

Application of Act 

4-(1) Subject to subsection (2), the amendments effected 
by this Act apply to a commission referred to in 
section 14 (1) (a) of the Principal Act or a board of inquiry 
referred to in section 14 (1) (b) of the Principal Act issued 
or appointed before the commencement of this Act that has 
not completed its inquiry at that commencement. 

(2) Any act done or omISSIon made before the 
commencement of this Act shall not constitute an offence by 
reason only of an amendment to the Principal Act effected 
by this Act. 

Section 13A inserted 

5-Mter section 13 of the Principal Act, the following 
section is inserted in Division 2 of Part II:-

Interpretation of Division 2 

13A-(l) In this Division, unless the contrary intention 
appears-

"chairperson" when used in relation to-
(a) a commission, other than a commission 

constituted by a sole commissioner, means 
the president or chairperson of the 
commission, whether appointed by the 
instrument creating the commission or 
otherwise, and includes the person for the 
time being acting as chairperson; and 

• 1 Geo. V No. 20. For this Act, as amended to 1 June 1979, see the continuing Reprint 
of Statutes. Subsequently amended by No. 52 of 1981, Nos. 60 and 75 of 1982, No. 
29 of 1984, Nos. 5, 21 and 51 of 1985, No. 34 of 1986, Nos. 55 and 77 of 1987, Nos. 
4 and 25 of 1988 and No. 5 of 1990. 
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(b) a commission constituted by a sole 
commissioner, means the commissioner; 

"commission" means a commission referred to in 
section 14 (1) (a) and includes the sole 
commissioner where the commission is constituted 
by a sole commissioner and any board of inquiry 
referred to in section 14 (1) (b); 

"commissioner" means any person to whom a 
commission is issued (whether as one of several 
members of a commission or as a sole 
commissioner) and includes any member of a 
board of inquiry referred to in section 14 (1) (b) 
or the sole member of such a board of inquiry; 

"police officer" means-
(a) a member of the police force of this State 

or of any other State or Territory of the 
Commonwealth; or 

(b) a member of the Australian Federal Police; 

"reasonable excuse", in relation to any act or omission 
by a witness or a person summoned to attend 
before a commission as a witness, means, subject 
to subsection (2), an excuse which would excuse 
an act or omission of a similar nature by a 
witness or a person summoned to attend before 
a court of law as a witness; 

"record" means any collection of data in whatever 
form it may be held and includes data held on 
film, disc, tape, perforated roll or other device 
in which visual representations or sounds are 
embodied so as to be capable, with or without 
the aid of another process or instrument, of being 
reproduced. 

(2) It is not a reasonable excuse for the purposes of 
section 16 (1) (b), section 17 (1) (b), section 17D (4) (a), 
section 17D (4 ) (b) and section 17E (2) for a person to 
refuse or fail to answer any question put to that person 
by the commission or any commissioner or refuse or fail 
to produce any book, paper, document, record, property 
or thing that the person is required by summons to produce 
on the ground that the answer or production may criminate 
or tend to criminate that person. 
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Section 14 amended (Power to send for witnesses and 
. documents) 

6-Section 14 of the Principal Act is amended as follows:
(a) by omitting from subsection (1) "president or 

chairman" and substituting "chairperson"; 
(b) by omitting from subsection (1) "chairman" (second 

. occurring) and substituting "chairperson"; 
(c) by omitting from subsection (1) all the words after 

"produce" and substituting "any books, papers, 
documents, records, property or things of whatever 
description in the person's custody or control which 
are material to the subject-matter of the inquiry"; 

(d) by.omitting subsection (2). 

Section 14A inserted 

7 - After section 14 of the Principal Act the following section 
is inserted:-

Service of summons 

14A-A summons issued under section 14 is effectively 
served on a person under this Division if it is delivered 
personally to that person. 

Section 16 amended (penalty for failing to attend or produce 
documents) 

8-Section 16 of the Principal Act is amended as follows:
(a) by omitting from subsection (1) ", whether the 

summons is served personally or by being left at his 
usual place of abode,"; 

(b) by omitting from subsection (1 ) (b) "documents or 
writings" and substituting "papers, documents, 
records, property or things". 

Section 17 substituted and sections 17A, 17B, 17c, 17n, 17E, 
17F, 17G, 17H, 171 and 17J inserted 

9-Section 17 of the Principal Act is repealed and the 
following sections are substituted:-
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Issuing of summons or warrant by magistrate 
17-(1) Without limiting the effect of any other provision 

of this Act, a magistrate may, on application by the 
chairperson of the commission-

(a) if satisfied that there are reasonable grounds to 
believe that a person has knowledge of matters, 
or possession or control of books, papers,. 
documents, records, property or things of 
whatever description, relevant to the inquiry, issue 
a summons requiring the person to appear before 
the commission and answer questions or produce 
the books, papers, documents, records, property 
or things; and 

(b) if satisfied that a person has been served with 
such a summons and has been paid or tendered 
the relevant expenses prescribed under section 19 
but has failed without reasonable excuse to appear 
or produce books, papers, documents, records, 
property or things in obedience to the summons, 
issue a warrant directed to all police officers for 
the person to be apprehended and brought before 
the commission. 

(2) The grounds of an application for a summons or 
warrant shall be verified by affidavit. 

(3) A person who has disobeyed a summons and is 
brought before the commission in pursuance of a warrant 
issued under this section may be dealt with in accordance 
with section 17E. 

Attendance of prisoner, &c., or patient before commission 
17A-(1) Where the chairperson requires the attendance 

before the commission of-
(a) a prisoner, the chairperson may, by notice in 

writing given to the Director of Corrective 
Services, direct the Director of Corrective Services 
to produce the prisoner named in the notice at 
the time and place specified in the notice; or 

(b) a patient detained in an institution under the 
Mental Health Act 1963, the chairperson may, 
by notice in writing given to the appropriate 
controlling authority of the institution, direct the 
controlling authority to produce the patient named 
in the notice at the time and place specified in 
the notice. 
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(2) A notice given under subsection (1) is sufficient 
warrant or authority to the Director of Corrective Services 
or the controlling authority of the institution for producing 
the prisoner or patient named in the notice and the prisoner 
or patient shall be produced accordingly. 

(3) In this section, the terms "patient", "institution" 
and "controlling authority" have the meaning assigned to 
those terms in the Mental Health Act 1963. 

Duty of witness to continue in attendance 
17B-(l) Every person who has attended before a 

commission pursuant to a summons shall after so attending 
appear and report to the commission from day to day, 
unless excused by the chairperson, until the person is 
released from further attendance by the chairperson. 

(2) If any person referred to in subsection (1), without 
being excused in accordance with that subsection, fails to 
appear and report to the commission, the person shall 
for the purposes of this Division be deemed to have failed 
to attend before the commission in obedience to a 
summons. 

Arrest of witness failing to attend 
. 17c-(1) This section applies only if the chairperson 
IS-

(a) a judge of the Supreme Court of Tasmania; or 
(b) a judge of the Supreme Court of any other State 

or Territory of the Commonwealth; or • 
(c) a judge of the High Court of Australia; or 
(d) a judge of the Federal Court of Australia; or 
(e) a person who, at any time, has been a judge of 

the Supreme Court of Tasmania, a judge of the 
Supreme Court of any other State or Territory 
of the Commonwealth, a judge of the High Court 
of Australia or a judge of the Federal Court of 
Australia. 

(2) If any person served with a summons to attend 
before a commission as a witness fails to attend before 
the commission in obedience to a summons and no 
reasonable excuse is offered to the satisfaction of the 
chairperson for that failure, the chairperson may, on proof 
of the service of the summons, issue a warrant for that 
person's apprehension. 
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(3) A warrant issued under this section shall authorize 
the apprehension and the bringing before the commission 
of the witness, and the witness's detention in custody for 
the purpose of securing the witness's appearance before 
the commission as required by this Division until the 
witness is released by order of the chairperson or, upon 
application made under subsection (4), by order of a judge 
of the Supreme Court. 

(4) A person who is apprehended pursuant to a warrant 
issued under this section and detained in custody may 
apply to a judge of the Supreme Court for an order to 
be made that the person be released from custody. 

(5) The release of a person from custody under this 
section may be subject to such conditions as the judge 
or chairperson considers necessary. 

(6) A warrant issued under this section may be executed 
by a police officer and the person executing it shall have 
power to break and enter any place, building or vessel 
for the purpose of executing it if the exercise of that 
power is reasonably necessary. 

(7) The issuing of any warrant or the apprehension and 
detention of any witness under this section shall not relieve 
the witness from any liability to be punished for failure 
to attend before the commission in obedience to a 
summons. 

Contempt of a commission 

17D-(1) A person who, having been served with a 
summons to attend before a commission as a witness, 
fails, without reasonable excuse, to attend before that 
commission in obedience to that summons is guilty of 
contempt of that commission. 

(2) Neither liability to be punished nor punishment under 
section 17E for that contempt shall excuse the offender 
from attending before the commission in obedience to the 
summons and the chairperson may, subject to 
subsection (3), enforce that person's attendance by warrant. 

(3) The chairperson may only exercise the power 
conferred under subsection (2) if the chairperson is a 
person referred to in section 17c (1). 

s. 9 
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(4) A person who-
(a) having been served with a summons reqUIrIng 

production by that person to a commission of 
any book, paper, document, record, property or 
thing, fails, without reasonable excuse, to produce 
as required that which is in the person's custody 
or control; or 

(b) being called or examined as a witness before a 
commission, refuses to be sworn or to make an 
affirmation or who, without reasonable excuse, 
refuses or otherwise fails to answer any question 
put to that person by the commission or any 
~omI?issioner touching the subject-matter of the 
mqUIry; or 

(c) does any act or thing which, if a commission 
were a court of law having power to commit for 
contempt, would be contempt of that court-

is guilty of contempt of the commission concerned. 

Punishment of contempt of a commission 
17E-(1) The chairperson may certify to the Supreme 

Court any contempt of a commission under section 17D. 

(2) An act or omission by a person shall not be punished 
under this section by a judge of the Supreme Court as 
contempt of the commission concerned, where the person 
satisfies the judge that the person had a reasonable excuse 
for that act or omission. 

(3) Where the chairperson certifies the contempt of a 
commission to the Supreme Court-

(a) the Supreme Court shall inquire into the alleged 
contempt; and 

(b) having regard to the evidence produced against 
or on behalf of the person charged with contempt 
and any statement that may be offered on behalf i 
of that person, the Supreme Court, if satisfied 
that the person is guilty of the contempt, may 
punish or take steps for the punishment of the 
person in the like manner and to the like extent 
as if the person had committed the contempt in 
or in relation to proceedings in the Supreme 
Court; and 

(c) the Rules of the Supreme Court shall, with any 
necessary adaptations, apply accordingly; 
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(4) Where a contempt of a commission is committed 
before that commission, a summons need not be issued 
against the offender, nor need any evidence be taken on 
oath, but the offender may be taken into custody by a 
police officer by order of the chairperson and called upon 
to show cause why the offender should not be dealt with 
in accordance with subsection (1). 

(5) In the case of a contempt of a commission under 
section 17D (4) (c) committed otherwise than before the 
commission, the chairperson may, by writing signed by 
the chairperson, summon the offender to attend before 
the commission at a time and place specified in the 
summons to show cause why the person should not be 
dealt with in accordance with subsection (1) for that 
contempt. 

(6) Subject to subsection (7), if the offender fails to 
attend before the commission in obedience to the summons, 
and a reasonable excuse to the satisfaction of the 
chairperson is not offered for that failure, the chairperson 
may, on proof of the service of the summons, issue a 
warrant to apprehend the offender and bring the offender 
before the commission to show cause why the offender 
should not be dealt with in accordance with subsection (1) 
for that contempt. 

(7) The chairperson may only exercise the power 
conferred under subsection (6) if the chairperson is a 
person referred to in section 17c (1). 

(8) A person-
(a) called upon under subsection (4); or 

(b) summoned under subsection (5) to attend before 
the commission; or 

(c) brought before the commission in pursuance of 
a warrant issued under subsection (6)-

to show cause why the person should not be dealt with 
in accordance with subsection (1) for contempt may be 
represented by counsel at any sittings of the commission 
to determine whether or not that person should be so 
dealt with. 

s. 9 
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(9) In the case of a contempt of a commission under 
section 17D (4) (c) committed before the commission, the 
offender may be excluded from the place where that 
commission is sitting by order of the chairperson, and 
the chairperson may, whether the offender is so excluded 
or not, certify the contempt to the Supreme Court. 

Enforcement of decisions 

17F-Where the chairperson certifies a contempt of the 
commission to the Supreme Court under section 17E (1) 
and the Court is satisfied that the person is guilty of 
contempt of the commission and imposes a fine, 
section 397 A of the Criminal Code applies as if the fine 
were imposed in respect of the conviction of a crime. 

Appeals against decisions 

17G-(1) A person who is aggrieved by-
(a) the decision of a commission that the person is 

guilty of a contempt of the commission; or 
(b) the decision of a chairperson under 

may-

section 17E (1) that a contempt of the 
commission be certified to the Supreme Court-

(c) in the case where the chairperson of the 
commission is a judge of the Supreme Court, 
appeal to the Full Court of the Supreme Court 
against the decision which may deal with that 
appeal as if it were an appeal from a decision 
of a judge of the Supreme Court; and 

(d) in the case where the chairperson of the 
commission is not a judge of the Supreme Court, 
move the Supreme Court to review that decision. 

(2) Where the decision of a commission or a chairperson 
is moved to the Supreme Court for review under 
subsection (1), section 107 of the Justices Act 1959 applies 
as if-

(a) the decision were an order of justices; and 
(b) the reference in subsection (3) (b) (ii) of that 

section to the clerk to the justices were read as 
a reference to the commission or chairperson, as 
the case may require; and 
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(c) the reference in subsection (4) of that section to 
the justices were read as a reference to the 
commission or chairperson, as the case may 
require. 

Prohibition of publication of evidence 

17H-(1) A commission may order that any evidence 
given before it or the contents of any book, paper, 
document or record produced at the inquiry shall not be 
published. 

(2) Where the commISSIon makes an order under 
subsection (1), it shall make the order in a public sitting 
of the commission and, at the time of making the order, . 
shall state, in general terms, the reason for making the 
order. 

Sittings of commission open to public 

171 -(1) Subject to subsection (2), the sittings of a 
commission shall be open to the public. 

(2) A commission may refuse to allow the public or 
any person to be present at any of the sittings of the 
commission if it considers that it is in the public interest 
advisable to do so for reasons connected with the subject
matter of the inquiry or the nature of the evidence to be 
given. 

(3) Where a commission proposes to take oral evidence 
or receive in evidence books, papers, documents, records, 
property or things of whatever description during a sitting 
of a commission which is not open to the public, it shall 
do so only in exceptional circumstances. 

(4) Where a commission proposes to take or receive 
evidence at a sitting which is not open to the public, it 
shall prior to that sitting announce during a public sitting 
of the commission the fact that it intends to take or 
receive evidence at a sitting which will not be open to 
the public and shall state, in general terms, the reasons 
for holding such a sitting. 

s. 9 
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Application to call witnesses 

171-(1) A person may apply to a commission for a 
summons to be issued by the commission requiring a 
person to appear before the commission to answer 
questions or produce books, papers, documents, records, 
property or things of whatever description. 

(2) A commission shall, if satisfied that good cause is 
shown by the applicant under subsection (1), issue a 
summons referred to in that subsection. 

(3) Any person aggrieved by the refusal of the 
commission to issue a summons referred to in 
subsection (1) may apply to the Supreme Court for an 
order directing the commission to issue such a summons 
and the Supreme Court may make an order directing the 
commission to issue such a summons. 

Section 18 substituted 

IO-Section 18 of the Principal Act IS repealed and the 
following section is substituted:-

Protection of commissioners and witnesses 

18-(1) Every commissioner shall, in the exercise of 
duty as a commissioner, have the same protection and 
immunity as a judge of the Supreme Court. 

(2) Subject to the provisions of this Act, every witness 
summoned to attend or appearing before the commission 
or any person requested by or on behalf of the commission 
to attend at any place to be interviewed on behalf of the 
commission, shall have the same protection as a witness 
in any case tried in the Supreme Court. 

Section 19 substituted 

Il-Section 19 of the Principal Act IS repealed and the 
following section is substituted:-
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Allowances to witnesses &c. 

19-(1) The Governor may make regulations prescribing 
a scale of allowances to be paid to-

(a) witnesses summoned to attend before the 
commission; and 

(b) persons who are requested in writing by or on 
behalf of the commission to attend at any place 
to be intelViewed on behalf of the commission 
prior to any summons being issued to that person 
and whether or not any such summons is 
subsequently issued. 

(2) The claim to allowance of any witness or person 
referred to in subsection (1), certified by the chairperson, 
shall be paid by the Treasurer out of the Consolidated. 
Fund or out of money, if any, provided by Parliament 
for the purposes of the commission. 

Section 21 amended (Indemnity to witnesses) 

12-Section 21 of the Principal Act is amended by omitting 
from subsection (1) "document" and substituting "book, 
paper, document, record, property or thing". 
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