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AN ACT to consolidate in one Act certain Pro-
visions usually inserted in Acts authorising 
the taking of Lands for Undertakings of a 
Public Nature. [4 December, 1857.J 

WHEREAS it is expedient to comprise in one general Act sundry PREAMBLE). 

provisions usually introduced into Legislative enactments relative to the 
acquisition of Lands required for Undertakings or Works of a Public 
Nature, and to the compensation to be wade for the same, and that as 
well for the purpose of avoiding the necessity of repeating such provisions 
in each of the several Acts relating to such undertakings, as for ensuring 
greater uniformity in the provisions themselves: Be it therefore enacted 
by His Excellency the Governor of Tasmania. by and with the advice 
and consent of the Legislative Council and House of Assembly, in 
Parliament assembled, as follows :-

1 This Act shall apply to every undertaking authorised by any Act Act to a~p)y to all 
hereafter passed authorising the purchase or taking of lands for such untert~klllgs 
undertaking, an~ :his Act shall be incorporated therewith; and all ~he ~~tso~:~~a~~1' to 
clauses and prOVISIOns thereof, save so far as they may be expressly varIed be passed.. 
or excepted by any such Act, shall apply to the undertaking authorised 
thereby, so far as the same are applicable to such undertaking, and shall, 
as well as the clauses and provisions of every other Act incorporated 
with such Act, form part thereof, and be construed together therewith" 
as forming one Act. 

\ ' 
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Construction. 

2 The expression "the Special Act" used in this Act shall be con
strued to mean any Act hereafter passed which authorises the 
taking of lands fo'r the undertaking to which the same relates, 
and with which this Act is so incorporated as aforesaid: 

The word" prescribed" used in this Act, in reference to any matter 
herein stated, shall be construed to refer to such matter as is 
prescribed or provided for in the Special Act; and the sentence 
in which such word occurs shall be construed as if, instead of the 
word " prescribed," the expression "prescribed for that purpose 
in the Special Act" had been used: 

The expression" the works" or "the undertaking" shall mean the 
works or undertaking, of whatever nature, which by the Special 
Act are authorised to be executed: 

The expression " the promoters of the undertaking" shall mean the 
parties, whether Company, Undertakers, Commissioners, Trustees, 
Corporations, or Private Persons, by the Special Act empowered 
to execute such works or undertaking: 

The following terms, both in this and the Special Act, shall have the 
several meanings hereby assigned to them, unless there be something 
either in the subject or context repugnant to such construction; that 
is to say,-

The word "lease" shall include an agreement for a lease: 
Where, under the provisions of this or the Special Act, or any Act 

incorporated therewith, any notice is required to be given to the 
owner of any lands, or where any Act is authorised or required 
to Qe done with the consent of any such owner, the word" owner" 
shall be understood to mean any person or Corporation who, 
under the provisions of this or the Special Act, would be enabled 
to sell and convey lands to the promoters of the undertaking.: 

The word "Justices" shall mean Justices of the Peace for the 
Colony, who are not interested in the matter; and where any 
matter is authorised or required to be done by Two Justices, the 
expression "Two Justices" shall be understood to mean Two 
Justices assembled and acting together. 

3 In case some portion only of the provisions of this Act is required 
to be incorporated with Acts hereafter passed, it shall be sufficient, for the 
purpose of making any sU(;:h incorporation in any such Act, to enact 
that the clauses of this Act, with respect to the matter so proposed to be 
incorporated (describing such matter as it is described in this Act, in the 
words printed in italics as a heading to the provisions with respect to 
such m:;ttter), shall be incorporated with such,Act, and thereupon a~l the 
clauses and provisions of this Act with respect to the matter so incorporated 
shall, save so far as they shall be expres~ly varied or excepted by such 
Act, form part of such Act, and such Act shall be construed as if the 
substance of such clauses and provisions were set forth therein, with 
reference to the matter to which such Act relates. 

Purchase of Lands by Agreement. 

4 Subject to the provisions of this and the Special Act, it shall be 
lawful for the promoters of the undertaking to agree with the owners 
of any lands by the Special Act authorised to be taken, and which are 
required for the purposes of such Act, and with all parties having any 
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estate or interest in· such lands, or by this or the Special Act enabled to 
sell and convey the same, for the absolute purchase, for a consideration 
in money, of any such lands, or such parts thereof as they think proper, 
and of all estates and interests in such lands of what kind soevet. 

5 It shall be lawful for all parties, being seised, possessed. of, or 
entitled to any such lands, or any estate or interest therein, to sell 
and conveyor release the same to the promoters of the undertaking, 
and to enter into all necessary agreements for that purpose; and 
particularly it shall be lawful for all or any of the following parties so 
seised, possessed, or entitled as aforesaid, so to sell, convey, or release; 
that is to say-all corporations, tenants in tailor for life, married women 
seised in their own right or entitled to dower, guardians, committees of 
lunatics and idiots, trustees or feoff'ees in trust for charitable or other 
purposes, executors and administrators, or all parties for the time being 
entitled to the receipt of the rents and profits of any such lands in 
possession, or subject to any estate in dower, or to any lease for life, or 
for lives and years, or for years, or any less interest; and the power so 
to sell and conveyor release as aforesaid may lawfully be exercised by 
all such parties, other than married women entitled to dower, or lessees 
for life, or for lives and years, or for years, or for any less interest, not' 
only on behalf of themselves and their resl)ective heirs, executors, 
administrators, and successors, but also for and on behalf of every person 
entitled in reversion, remainder, or expectancy after them, or in defeasance 
of the estates of such parties, and as to such married women, whether 
they be offull age or not, as if they were sole and of full age, and as to 
such guardians on behalf of their wards, and as to such committees 
on behalf of the lunatics and idiots of whom they are the committees 
respectively, and that to the same extent as such wives, wards, lunatics, 
and idiots respectively could have exercised the same power under the 
authority of this or the Special Act if they had respectively been under 
no disability, and as to such trustees, executors, and administrators, on 
behalf of their cestuique trusts, whether infants, issue born, lunatics, femes 
couvert, or other persons, and that to the same extent as such cestuique 
trusts respectively could have exercised the same powers under the 
authority of this and the Special Act, if they had respectively been under 
no disability. 

6 The power to release lands from any rent, charge, or incumbrance, 
and to agree for the apportionment of any such rent, chllrge, or incum
brance, shall extend to and may be lawfully exercised by every party 
liel'einbefore enabled to sell and conveyor release lands to the promoters 
of the undertaking. 

lir 
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7 The purchase money or compensation to be paid for any lands to Amount of com
be purchased or taken from any party under any disability or incapacity, pensation in case 
and not having power to sell or convey such lands, except under the o~ pa:t!es under 
provisions of this or the Special Act, and the compensation to be paid dlsablil,ty dto_bbe 

. , ascertame y 
for any permanent damage or Injury to any such lands, shall not, except valuation and 
where the same has been determined by arbitration, or by the valuation paid into' Court. 
of a surveyor appointed by two Justices under the provision hereinafter 
contained, be less than is determined by the valuation of two able 
practical survf>yors, one of whom shall be nominated by the promoters 
of the undertaking, and the other by the other party; and if two such 
surveyors cannot agree in the valuation, then by such third surveyor, as 
any two Justices shall upon application of either party, after notice to 
the other party, for that purpose nominate; and each of such tWQ 
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surveyors if they agree, or if not, then the surveyor nominated by the 
said Justices, shall annex to the valuation a declaration in writing, sub
scribed by them or him, of the correctness thereof; and all such purchase 
money or compensation shall be deposited in the Supreme Court for the 
benefit of the parties interested, in manner hereinafter mentioned. 

Purchase of Purchase and taking of Lands otherwise than by A.greement. 
Lands otherwise 8 Wh h d k' .. d db' d' il' b than by Agree- ere t e un erta mg IS mten e to e carrle mto euect y 

ment. means of a capital to be subscribed by the promoters of the undertaking, 
C 't l-b b the whole of the capital or estimated sum for defraying the expenses of 
sc~f~e~ ~~for~ su - the undertaking shall be subscribed under contract, binding the parties 
compulsory thereto, their heirs, executors, and administrators, for the payment of the 
pow~rsofpurchase several sums by them respectively subscribed, before it shall be lawful to 
put In force. put in force any of the powers of this or the Special Act, or any Act 

incorporated therewith, in relation to the compulsory taking of land for 
the purposes of the undertaking. 

A certificate of 9 A certificate under the hands of two Justices, certifying that the 
tW? Justices to be whole of the prescribed sum has been subscribed, shall be sufficient 
eV'~tenlche thbat the evidence thereof; and on the application of the promoters of the under-
capl a as een k' d h d' f h 'd h J '. h' k subscribed. ta mg, an t e pro uctlOn 0 suc eVI ence as suc ustlCes t ID proper 

Notice of inten
tion to take lands. 

Service of notices 
on owners and 
occupiers of land. 

Service of notice 
on a corporation 
aggregate. 

and sufficient, such Justices shall grant such certificate accordingly. 

10 When the promoters of the undertaking require to purchase or 
take any of the lands which by this or the Special Act or any act incor
porated therewith they are authorised to purchase or take, they shall give 
notice thereof to all the parties interested in such lands, or to the parties 
enabled by this Act to sell and convey, or release the same, or such of the 
said parties as, after diligent inquiry, are known to the promoters of the 
undertaking'; and by such notice shall demand from such parties the 
particulars of their estate and interest in such lands, and of the claims 
made by them in respect thereof; and every such notice shall state the 
particulars of the lands so required, and that the promoters of the under
taking are willing to treat for the purchase thereof, and as to the com
pensation to be made to all parties for the damage that may be sus
tained by them by reason of the execution of the works. 

11 All notices required to be served by the promoters of the under
taking upon the parties interested in or entitled to sell any such lands, 
shall either be served personally on such parties or left at their last usual 
place of abode, if any such can, after diligent inquiry, be found; and, in 
case any such parties are absent from the Colony, or cannot be found 
after diligent enquiry, shall also be left with the occupier of such lands, 
or, if there be no such occupier, shall be affixed upon some conspicuous 
part of such lands, and also published in some newspaper in Hobart 
Town and in Launceston. 

12 If any such party be a corporation aggregate, such notice shaH 
be left at the principal office of business of such corporation, or if no such 
office can, after diligent enquiry, be found, shall be served on some prin
cipal member, if any, of such corporation, and such notice shall also be 
left with the occupier of .such lands, or, if there be no such occupier, shall 
be affixed upon some conspicuous part of such lands, and also published 
in some newspaper in Hobart Town and in Launceston. 

If partie~ fail to 13 If for twenty-one days after the service of such notice any 
treat, or III case of such party fails to state the particulars of his claim in respect of any 
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such land, or to treat with the promoters of the undertaking in respect 
thereof, or if such party and the promoters of the undertaking do not 
agree as to the amount of the compensation to be paid by the promoters 
of the undertaking for the interest in such lands belonging to such party, 
or which he is by this or the Special Act enabled to sell, or for any dam
age that may be sustained by him by reason of the execution of the 
works, the amount of such compensation shall be settled by arbitration 
in the manner hereinafter provided. 

14 Unless both parties concur in the appointment of a single Arbitrator, 
each party, on the request of the other party, shall nominate and appoint 
one Arbitrator, to whom the disputed amount of compensation shall be 
referred; and every appointment of an Arbitrator shall be made on the 
part of the promoters of the undertaking, under the hands of the said 
promoters or any of them, or of their Secretary or Clerk, and on the 
part of any other party under the hand of such party, or if such party be 
a Corporation aggregate under the common seal of such Corporation; 
and such appointment shall be delivered to the Arbitrator, and shall be 
deemed a submission to arbitration on the part of the party by whom 
the same is made; and after any such appointment has been made, 
neither party shall have power to revoke the same without the consent of 
the other, nor shall the death of either party operate as a revocation; 
and if for the space of fourteen days after a request in writing, in which 
is stated the matter so required to be referred to arbitration, has been 
served by the one party on the other party to appoint an Al bitrator, 
such last-mentioned party fails to appoint such Arbitrator, then upon 
such failure the party making the request, and having himself appointed 
an Arbitrator, may appoint such Arbitrator to act on behalf of both par
ties, and such Arbitrator may proceed to hear and determine the matters 
in dispute; and in such case the award or determination of such single 
Arbitrator shall be final. 
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15 If, before the matters so referred are determined, any Arbitrator Vacancy of Arbi
appointed by either party dies, or becomes incapable, the party by whom trtt~rs to be sup
such Arbitrator was appointed may nominate and appoint in writing pIe • 
some other person to act in his place; and if, for the space of fourteen days 
after notice in writing from the other party for that purpose, he fails to do 
so, the remaining or other Arbitrator may proceed ex parte; and every 
Arbitrator so to be substituted as aforesaid shall have the same powers 
and authorities as were vested in the former Arbitrator at the time of 
such his death or disability as aforesaid. 

16 Where more than one Arbitrator has been appointed, such Arbi- Appointment of 
trators shall, before. they enter upon the matters referred to them, nomi- Umpire. 
nate and appoint, by writing under their hands, an Umpire to decide on 
any such matters on which they may differ, or which may be referred to 
him under the provisions of this or the Special Act; and if such Umpire 
dies or becomes incapable to act, they shall forthwith, after such death 
or incapacity, appoint another Umpire in his place, and the decision of 
every such Umpire on the matters so referred to him shall be fiual. 

17 T f, in either of the cases aforesaid, the said Arbitrators refuse, or Two Justices ein
for seven days after the request of either party to such arbitration powe.red to 
neglect, to appoint an Umpire, two Justices shall, on the application of appolllt an Uj m- f 
. h - h b" . U' d h d .. f plre on neg ect 0 elt er party to suc ar ItratlOn, appomt an mplre, an t e eClSlon 0 the Arbitrators. 

such Umpire on the matters on which the Arbitrators differ, or which 
are referred to him under this or the Special Act, shall be final. 
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18 If, when a single Arbitrator has been appointed, such Arbitrator 

dies or becomes incapable to act before he has made his award, the 
matters referred to him shall be determined by arbitration, under the 
provisions of this or the Special Act, in the same manner as if such 
Arbitrator had not been appointed. 

19 If, where more than one Arbitrator has been appointed, either of 
the Arbitrators refuse, or for seven days after notice in writing neglect 
to act, the other Arbitrator may proceed ex parte, and the decision of 
such other Arbitrator shall be as effectual as if he had been the single 
Arbitrator appointed by both parties. 

If Arbitrators fail 20 If, where more than one Arbitrator has been appointed, and where 
to make their neither of them refuses or neglects to act as aforesaid, such Arbitrators 
award within 
twenty-one days, fail to make their award within twenty-one days after the day on which 
the matter to go the last of such Arbitrators has been appointed, or within such extended 
to the Umpire. time (if any) as may have been appointed for that purpose by both 
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such Arbitrators under their hands, the matters referred to them shall 
be determined by the Umpire to be appointed as aforesaid. 

21 The said Arbitrators or their Umpire may call for the production 
of any documents in the possession or power of either party, which they 
or he may think necessary for determining the question in dispute, and 
may examine the parties or their witnesses on oath, and administer the 
oaths necessary for that purpose. 

22 Before any Arbitrator or Umpire enters into the consideration of 
any matters referred to him, he shall, in the presence of a Justice, make 
and subscribe the following declaration; that is to say-

" I, A. B., do solemnly and sincerely declare, that I will faithfully 
and honestly, and to the best of my skill and ability, hear and 
determine the matters referred to me, under the provisions of the 
Act [naming the Special Act.] 

"A. B. 
" Made and subscribed in the presence of " 

And such declaration shall be annexed to the award when made; and 
if any Arbitrator or Umpire, having made such declaration, wilfully 
acts contrary thereto, he shall be guilty of a misdemeanor. 

23 All the costs of any such arbitration, and incident thereto, to be 
settled by the Arbitrators, shall be borne by the promoters of the under
taking, unless the Arbitrators award the same or a less sum than has 
been offered by the promoters of the undertaking, in which ease each 
party shall bear his own costs incident to the arbitration, and the costs of 
the Arbitrators shall be borne by the parties in equal proportions. 

, 
24 The Arbitrators shall deliver their award in writing to the pro

moters of the undertaking, and the said promoters shall retain the 
same, and shall forthwith, at their own expense, furnish a copy 
thereof to the other party to the arbitration, and shall at all times, on 
demand, produce the said award, and allow the same to be inspected or 
examined by such party, or any person appointed by him for that 
purpose. 

Submission may 25 The submission to any such arbitration may be made a rule of 
he made a rule of 
Court. the Supreme Court, on the application of either of the parties. 
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~6 No award made with respect to any question referred to arbitration Purchase oj 

under the provisions of this or the Special Act shall be set aside for Lands otherwise 
. I than by Agree-
uregu arity or error in matter of form. ment. 

2'1 The purchase money or compensation to be paid for any lands Award not vo~d 
to be purchased or taken by the promoters of the undertaking from any through error m 
party, who, by reason of absence from the Colony, is prevented from form. . 
treating, or who cannot, after diligent enquiry, be found, and the com- Cbompensatt~on to 

. b 'd fi . . hId h 11 b a sent par Ies to pensatlOn to . e pal or any permanent Injury to suc an s s a e be determined bv 
such as may be determined by the valuation of such able practical Sur- a Surveyor ap- • 
veyor, not interested in the matter, as two Justices nominate for that poin!ed by two 
purpose, as hereinafter mentioned. J ustlces. 

28 Upon application by the promoters of the undertaking to two Two. Justices to 
Justices, and upon proof satisfactory to them that any such party is, by nommate a Sur
reason of absence from the Colony, prevented from treating, or cannot veyor. 
after diligent inquiry be found, such Justices shall, by writing under their 
hands, nominate an able practical Surveyor, not interested in the matter, 
for determining such compensation as aforesaid, and such Surveyor shall 
determine the same accordingly, and shall annex to his valuation a 
declaration in writing subscribed by him of the correctness thereof. 

29 Before such Surveyor. enters upon the duty of making such Declaration to be 
valuation as aforesaid, he shall, in the presence of such Justices, or one made by the Sur
of th~m, make and subscribe the declaration following at the foot of veyor. 
such nomination, that is to say-

" I, A. B., do solemnly and sincerely declare, that I will faithfully, 
impartially, and honestly, according to the best of" my skill and 
ability, execute the duty of making the valuation hereby referred 
to me, and that I am not in any way, directly or indirectly, 
interested in the matter. 

"A.B. 
" Made and subscribed in the presence of " 

And if any Surveyor corruptly or falsely makes such declaration, or, 
having made such declaration, wilfully acts contrary thereto, he shall be 
guilty of a misdemeanor. 

30 The said nomination and declaration shall be annexed to the vaIu- Valuation, &c. to 
ation to be made by such Surveyor, and shall be preserved together therewith be produced to the 
by the promoters of the undertaking; and they shall at all times produce owner of the lands 
the said valuation and other documents, on demand, to the owner of the on demand. 
lands corn prised in such valuation, and to all other parties interested therein. 

31 All the expenses of and incident to every such valuation shall be Expenses to be 
borne by the promoters of the undertaking. borne by pro

moters. 

32 In estimating the purchase-money or compensation to be paid by Purchase money 
the promoters of the undertaking, in any of the cases aforesaid, regard and compens~tion 
shall be had by the Arbitrators, or Surveyors, as the case may be, not how ~o be estI
only to the value of the land to be purchased or taken by the promoters mate • 
of the undertaking, but also to the damage, if any, to be sustained by 
the owner of the lands by reaso-n of the severing of the lands taken from 
the other lands of such owner, or otherwise injuriously affecting such 
other lands by the exercise of the powers of this or the Special Act, or 
any Act incorporated therewith; as also to every expense which the 
owner may have to incur, or has incurred, in the repair or construction of 
fences in consequence of his land having been so taken. 
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Purchase of 33 When the compensation payable in respect of any lands, or any 
LthandsbothAermise interest therein, has been ascertained by the valuation of a Surveyor, 

an y gree- d d . d· C d h . . h· . d b ment. an eposlte m ourt un er t e prOVISIons erem con tame , y reason 
- that the owner of or party entitled to convey such lands or such interest 

~here compensa- therein as aforesaid could not be found, or was absent from the Colony, 
hon to absent ·f h . d· . fi d . h halt" ·t h 11 b party has been 1 suc owner or party IS lssatls e Wit suc V ua IOn, I s a e 
rletermined by a lawful for him, before he has applied to the Court for payment or invest
Surveyor, the ment of the moneys so deposited under the provisions herein contained, 
Ph arty may have by notice in writing to the promoters of the undertaking, to refluire the 
t e same sub. ··f h . b b· d b· . ':I,a h m"tted t bitra- question 0 suc compensatIOn to e su mltte to ar ItratlOn, an t ere-
ti~n. 0 ar upon the same shall be so submitted accordingly, in the same manner as 

in other cases of disputed compensation herein before authorised or 
required to be submitted to arbitration. 

Question to be 
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Arbitrators. 

If further sum 
awarded, pro
moters to pay 
or deposit same 
within twenty-one 
days. 

Costs of the 
arbitration. 

34 The que~tion to be submitted to the Arbitrators in the case last 
aforesaid shall be, whether the said sum so deposited as aforesaid by the 
promoters of the undertaking was a sufficient sum, or whether any and 
what further sum ought to be paid or deposited by them. 

35 If the Arbitrators award that a further sum ought to be paid or 
deposited by the promoters of the undertaking, they shall payor deposit, 
as the case may require, such further sum within twenty-one days after the 
making of such award, or in default thereof the same may be enforced by 
attachment, or recovered with costs by suit in the Supreme Court. 

36 If the Arbitrators determine that the sum so deposited was suffi-
cient, the costs of and incident to such arbitration to be determined by 
the Arbitrato~ shall be in the discretion of the Arbitrators; but if the 
Arbitrators determine that a further sum ought to be paid or deposited 
by the promoters of the undertaking, all the costs of and incident to the 
arbitration shall be borne by the promoters of the undertaking. 

To be settled by 37 If any party is entitled to any compensation in respect of any 
arbitratio?, lands, or of any interest therein, which have been taken for or injuriously 
atht the °tptlOln" o~ affected by the execution of the works, and for which the promoters of 

e par y c aImmg h d k" h d" 1'." d h " " f h" compensation. t e un erta mg ave not ma e satlsfactlOn un er t e prOVISIOns 0 t IS 

or the Special A et, or any Act incorporated therewith, such party may have 
the flame settled by arbitration, and it shall be lawful for him to give notice 
in writing to the promoters of the undertaking of his desire for such 
arbitration, stating in such notice the nature of the interest in such 
lands in respect of which he claims compensation, and the amount of 
the compensation so claimed therein; and unless the promoters of the 
undertaking be willing to pay the amount of compensation so claimed, 
and enter into a written agreement for that purpose withing twenty-one 
days after the receipt of any such notice from any party so entitled, the 
same shall be settled by arbitration in the manner herein provided. 

Application of Application of Purclwse-moneyor Compensation coming to Parties having 
Compensation. limited Interests, or prevented from treating or not mailing Title. 

Purchase money 
payable to parties 
under disability, 
amounting- to Two 
hundred Pounds, 
to be deposited in 
Court. 

38 If the purchase-money or compensation payable in respect of 
any lands, or any interest therein, purchased or taken by the promoters 
of the undertaking from any corporation, tenant for life or in tail, married 
woman seised in her own right or entitled to dower, guardian, com
mittee of lunatic or idiot, trustee, executor or administrator, or person 
having a partial or qualified interest only in such lands, and not entitled 
to sell or convey the same except under the provisions of this or the 
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Special Act, or the compensation to be paid for any permanent damage Application of 
to any such lands amounts to or exceeds the sum of Two hundred Compensation. 

Pounds, the same shall be paid into the Supreme Court, and the Registrar 
shall carry the same to an account to be headed ex parte the promoters 
of the undertaking (describing them by their proper name) in the 
matter of the Special Act (citing it), pursuant to the method prescribed 
by any Act or regulation for the time being in force for regulating 
moneys paid into the said Court; and such moneys shall remain so 
deposited until the same shall be applied to some one or more of the 
following purposes; that is to say-

In the purchase, redemption, or discharge of any tax, debt, or Application o~ 
incumbrance affecting the land in respect of which such money moneys deposIted. 
has been paid, or affecting other lands settled therewith to the 
same or the like uses, trusts, or purposes; or, 

In the purchase of other lands to be conveyed, limited, and settled 
upon the like uses, trusts, and purposes, and in the same manner 
as the lands in respect of which such money has been paid stood 
settled; or, 

If such money is paid in respect of any buildings taken under the 
authority of this or the Special Act, or injured by the proximity 
of the works, in removing or replacing such buildings, or sub
stituting others in their stead, in such manner as the Supreme 
Court may direct; or, 

In payment to any party becoming absolutely entitled to such 
money. 

89 Such money may be so applied as aforesaid upon an order of the Order for applica
Supreme Court, made on the petition of the party who would have been tion and inves.t
entitled to the rents and profits of the lands in respect of which such ment meanwhIle. 
money has been deposited; and until the money can be so applied, it 
may, upon the like Older, be invested by the proper Officer of the Court 
in Government or real securities, and the interest, dividends, and annual 
proceeds thereof paid to the party who would, for the time being, have 
been entitled to the rents and profits of the lands. 

40 If such purchase-money or c-ompensation does not amount to the Sums from 
sum of Two hundred Pounds, and exceeds the sum of Twenty Pounds, £20 t? £100 to .be 
th h 11 'th b 'd' C d l' d' h deposIted or paId e ~ame sa. el er. e pm mto ourt an ap:p le m t e man~er to Truste~s. 
herembefore dIrected WIth respect to sums amountmg to or exceedmg 
Two hundred Pounds, or the same may lawfully be paid to two Trustees, 
to be nominated by the parties entitled to the rents or profits of the 
lands in respect whereof the same is payable, such nomination to be 
signified by writing under the hands of the party so entitled; and in case of 
the coverture, infancy, lunacy, or other incapacity of the parties entitled to 
such moneys, such nomination may lawfully be made by their respective 
husbands, guardians, committees, or trustees; but such last-mentioned 
applicati~n of the moneys shall not be made unless the promoters of the 
undertakmg approve thereof, and of the Trustees· named for the pur-
pose; and the money so paid to such Trustees, and the produce arising 
therefrom, shall be by such Trustees applied lin the manner herein before 
directed with respect to money paid into Court; but it shall not be 
necessary to obtain any order of the Court for that purpose. 

41 If such money does not exceed the sum of Twenty Pounds, the Sums not exceed
same shall be paid to the parties entitled to the rents and profits of the in~ £20 to ~e 
lands in respect whereof the same is payable, for their own use and paId to partIes. 
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benefit; or in case of the coverture, infancy, idiotcy, lunacy, or other 
incapacity of any such parties, then such money shall be paid, for their 
use, to the respective husbands, guardians, committees, or trustees ot 
such persons. 

42 All sums of money exceeding Twenty Pounds, which may be 
payable by the promoters of the undertaking in respect of the taking, 
using, or interfering with any lands under a contract or agreement with 
any person who is not entitled to dispose of such lands, or of the interest 
therein contracted to be sold by him absolutely for his own benefit, shall 
be paid into Court, or to trustees, in manner aforesaid; and it shall not 
be lawful for any contracting party not entitled as aforesaid to retain to his 
own use any portion of the sums so agreed or contracted to be paid for 
or in respect of the taking, using, or interfering with any such lands; 
but all such moneys shall be deemed to have been contracted to be paid 
for and on account of the several parties interested in such lands, as well 
in possession as in remainder, reversion, or expectancy: Provided always, 
that it shall be in the discretion of the Supreme Court, or the said trustees, 
as the case may be, to allot to any tenant for life, or for any other 
partial or qualified estate, for his own use, a portion of the sum so paid 
into Court, or to such trustees as aforesaid, as compensation for any 
injury, inconvenience, or annoyance which he may be considered to 
sustain, independently of the actual value of the lands to be taken, and 
of the damage occasioned to the lands held therewith by reason of the 
taking of such lands, and the making of the works. 

43 Where any purchase-money or compensation paid into Court 
under the provisions of this or the Special Act has been paid in respect 
of any lease for a life or lives or years, or for a life or lives and years, or 
any estate in lands less than the whole fee- simple thereof, or of any reversion 
dependent on such lease or estate, it shall be lawful for the Supreme 
Court, on the petition of any party interested in such money, to order 
that the same shall be laid out, invested, accumulated, and paid in such 
manner as the said Court may consider will give to the parties interested 
in such money the same benefit therefrom as they might lawfully have 
had from the lease, estate, or reversion in respect of which such money 
shall have been paid, or as near thereto as may be. 

44 Upon deposit in Court in manner hereinbefore provided of the 
purchase money or compensation agreed or awarded to be paid, in respect 
of any lands purchased or taken by the promoters of the undertaking 
under the provisions of this or the Special Act, or any Act incorporated 
therewith, the owner of such lands, including in such terms all parties by 
this Act enabled to sell or convey lands, shall, when required so to do by the 
promoters of the undertaking, duly convey such lands to the promoters 
of the undertaking, or as they shall direct; and in default thereof, or if 
he fail to adduce a good title to such lands to their satisfaction, it shall be 
lawful for the promoters of the undertaking, if they think fit, to execute 
a deed poll under their common seal, if they be a corporation; or if they 
be not a corporation, under the hands and seals of the promoters, or any 
two of them, containing a description of the lands in respect of which 
such default is made, and reciting the purchase or taking thereof by the 
promoters of the undertaking, and the names of the parties from whom 
the same were purchased or taken, and the deposit made in respect 
thereof, and declaring the fact of such default having been made, and 
thereupon all the estate and interest in such lands of or capable of being 
sold and conveyed by the party between whom and the promoters of the 
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undertaking such agreement has been come to, or as between whom and 
the promoters of the undertaking such purchase money or compensation 
has been determined by arbitration, or by a Surveyor appointed by two 
Justices as herein provided, and has been deposited as aforesaid, shall 
vest absolutely in the promoters of the undertaking, and as against such 
parties and all parties on behalf of whom they are hereinbefore enabled 
to sell and convey, the promoters of the undertaking shall be entitled to 
immediate possession of such lands. 
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Application of 
Compensation. 

45 If the owner of any such lands purchased or taken by the promoters Where parties 
of the undertaking, or of any interest therein, on tender of the purchase l'efud~e to cohnvey, 

. . h d d d b ·d . t or 0 not S ow money or compensatIOn elt er agree or awar e to e pal m respec title or cannot be 
thereof, refuse to accept the same, or neglect or fail to make out a title fou~d, the pur
to such lands, or to the interest therein claimed by him, to the satisfac- cha8e rrl~ney to 
tion of the promoters of the undertaking; or if he refuse to conveyor be deposIted. 
release such lands as directed by the promoters of the undertaking; or 
if any such owner be absent from the Colony, or cannot after diligent 
inquiry be found, it shall be lawful for the promoters of the undertaking 
to deposit the purchase money or compensation payable in respect of such 
lands, or any interest therein, in Court, to be placed by the Registrar of 
the Court, except in the cases herein otherwise provided for, to the credit 
of the parties interested in such lands (describing them so far as the 
promoters of the undertaking can do), subject to the control and disposi-
tion of the Court. 

46 Upon any such deposit of money as last aforesaid being made, Upon deposit 
the Registrar of the Court shall give to the promoters of the undertaking, beIn.g mad be, ~ 

h .. h b h' d·' . I! receIpt to egrven, or to t e party paymg m suc money y tell' IrectIOn, a receIpt 101' and the lands to 
such money, specifying therein for what and for whose use (described as vest upon a deed 
aforesaid) the same has been received, and in respect of what purchase poll being exe
the same has been paid in; and it shall be lawful for the promoters of cuted. 
the undertaking, if they think fit, to execute a deed poll under their 
Common Seal, if they be a Corporation; or if they be not a Corporation, 
under the hands and seals of the said promoters, or any two of them, 
containing a description of the lands in respect whereof such deposit has 
been made, and declaring the circumstances under which, and the names 
of the parties to whose credit, such deposit has been made; and there-
upon all the estate and interest in such lands of the parties £Or whose 
use and in respect whereof such purchase money or compensation has 
been deposited, shall vest absolutely in the promoters of the undertaking, 
and as against such parties, they shall be entitled to immediate possession 
of such lands. 

47 Upon the application by petition of any party making claim to the Application of 
money so deposited as last aforesaid, or any part thereof, or to the lands mo~eys so depo
in respect whereof the same has been so deposited, or any part of such pO£lted. 
lands, or any interest in the same, the Supreme Court may, in a sum-
mary way, as to such Court shall seem fit, order such money to be laid 
out or invested in Government or real securities, or may order distribution 
thereof, or payment of the dividends thereof, according to the respective 
estates, titles, or interests of the parties making claim to such money or 
lands, or any part thereof, and may make such other order in the pre-
mises as to such Court seems fit. 

48 If any question arises respecting the title to the lands in respect ~arty in posses
whereof such moneys have been so paid or deposited as aforesaid, the SlOn to be deemed 

. . l' . f hId b' h the owner. partIes respectIve y m posseSSIOn 0 suc an s, as emg t e owners 
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thereof, or in receipt of the rents of such lands, as being entitled thereto 
at the time of such lands being purchased or taken, shall be deemed to 
have been lawfully entitled to such lands, until the contrary be shown to 
the satisfaction of the Court; and unless the contrary be shown as 
aforesaid, the parties so in possession, and all parties claiming under 
them, or consistently with their possession, shall be deemed entitled to 
the money so deposited, and to the dividends or interest of the securities 
in which the same have been invested, and the same shall be paid and 
applied accordingly. 

49 In all cases of moneys deposited in Court under the provisions 
of this or the Special Act, or any Act incorporated therewith, except 
where such moneys have been so deposited by reason of the wilful refusal 
of any party entitled thereto to receive the same, or to conveyor release 
the lands in respect whereof the same are payable, or by reason of the 
wilful neglect of any party to make out a good title to the land required, 
it shall be lawful for the Supreme Court to order the costs of the follow
ing matters, including therein all reasonable charges and expenses 
incident thereto, to be paid by the promoters of the undertaking; that 
is to say-the costs of the purchase or taking of the lands, or which have 
been incurred in consequence thereof, other than such costs as are herein 
otherwise provided for, and the costs of the investment of such moneys 
in Government or real securities, and of the re-investment thereof in the 
purchase of other lands, and also the costs of obtaining the proper orders 
for any of the purposes aforesaid, and of the orders for the payment of 
the dividends and interest of the securities upon which such moneys are 
invested, and for the payment out of Court of the principal of such 
moneys, or of the securities whereon the same are invested, and of all 
proceedings relating thereto, except such as are occasioned by litigation 
between adverse claimants: Provided always, that the costs of one 
application only for re-investment in land shall be allowed, unless it 
appears to the Supreme Court that it is for the benefit of the parties 
interested in the said moneys that the same should be invested in the 
purchase of lands, in different sums and at different times, in which case 
it shall be lawful for the Court, if it think fit, to order the costs of any 
such investments to be paid by the promoters of the undertaking. 

Conveyances of Lands. 

50 The conveyances of lands to be purchased under the provisions of 
this or the Special Act, or any Act incorporated therewith, may be 
according to the form in the Schedule, or as near thereto as the circum
stances of the case will admit, or by deed in any other form which the 
promoters of the undertaking may think fit; and all conveyances made 
according to the form in the Schedule, or as near thereto as the circum
stances of the case will admit, shall be effectual to vest the lands thereby 
conveyed in the promoters of the undertaking, and shall operate to 
merge all terms of years attendant by express declaration, or 1?y con
struction of law, on the estate or interest so thereby conveyed, and to 
bar and destroy all estates tail, and all other estates, rights, titles, 
remainders, reversions, limitations, trusts, and interests whatsoever, of 
and in the lands comprised in such conveyances which have been pur
chased or compensated for by the consideration therein mentioned; but 
although terms of years be thereby merged, they shall in equity afford 
the same protection as if they had been kept on foot, and a3signed to a 
trustee for the promoters of the undertaking to attend the reversion and 
inheritance. 
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51 The costs of all such conveyances shall be borne by the pro- (Jont1e'!Jances of 
moters of the undertaking, and such costs shall. include all charges and Lands. 
expenses incurred, on the part as well of the seller as of the purchaser, Costs of convey
of all conveyances and assurances of any such lands, and of a;ny out~ ance. 
standing terms or interests therein, and of deducing, evidencing, and 
verifying the title to such lands, terms, or interests, and of making out 
and furnishing such abstracts and attested copies as the promoters of the 
undertaking may require, and all other reasonable expenses incident to 
the investigation, deduction, and verification of such title. 

52 If the promoters of the undertaking and the party entitled to Taxation of costs 
any such costs do not agree as to the amount thereof, such costs shall be of conveyances. 
taxed by the taxing Officer of the Supreme Court, upon an order of the 
same Court, or of oneofthe Judges thereof, to be obtained upon petition in 
a summary way by either of the parties; and the promoters of the under-
taking shall pay what the said Officer certifies to be due in respect to such 
costs to the party entitled t4ereto; or in default thereof the same may be 
recovered in the same way as any other costs payable under an order of the 
Court, or the same may be recovered by distress in the manner herein-
before provided in other cases of costs; and the expense of taxing such 
costs shall be borne by the promoters of the undertaking, unless upon such 
taxation one-sixth part of the amount of such costs be disallowed, in which 
case the costs of such taxation shall be borne by the party whose costs are 
so taxed, and the amount thereof shall be ascertained by the said Officer, 
and deducted by him accordingly in his certificate of such taxation. 

Entry on Lands by the Promoters of the Undertahing. Entry on Lands. 

53 The promoters of the undertaking shall not, except by consent Payment of price 
of the owners and occupiers, enter upon any lands required to be pur- ~ be ~adetpre
chased or permanently used for the purposes and under the powers of :'~~;t ~o e:u;~~y 
this or the Special Act, until they have paid to every party having any &c. ' 
interest in such lands or deposited in Court, in the manner herein 
mentioned, the purchase-money or compensation agreed or awarded to 
be paid to such parties respectively for their respective interests therein: 
Provided always, that for the purpose merely of surveying and taking Proviso. 
levels of such lands, and of probing or boring to ascertain the nature of 
the soil, and of setting out the line of the works, it shall be lawful for 
the promoters of the undertaking, after giving not less than three nor 
more than fourteen days' notice to the owners or occupiers thereof, to 
enter upon such lands without previous consent, making compensation 
for any damage thereby occasioned to the owners or occupiers thereof. 

54 If the promoters of the undertaking, or any of their contractors, Penalty on the 
except as aforesaid, wilfully enter upon and take possession of any lands promoter~ of the 
required to be purchased or permanently used for the purposes of untdertaklng 
h S . 1 A . h h .f!·d· h h' en ermg upon t e peCla et, WIt out sue consent as alOreSaI , or WIt out avmg lands without 

made such payment for the benefit of the parties interested in the lands, consent before 
the promoters of the undertaking shall forfeit to the party in possession payment of the 
of such lands the sum of Ten Pounds, over and above the amount of purchase money. 

any damage done to such lands by reason of such entry and taking 
possession as aforesaid, such penalty and damage respectively to be 
recovered before two Justices; and if the promoters of the undertaking 
or their contractors, after conviction in such penalty as aforesaid, con~ 
tinue in unlawful possession of any such lands, the promoters of the 
undertaking shall be liable to forfeit the sum of Twenty-five Pounds 
for every day they or their contractors so remain in possession as afore .. 
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said; such penalty to be recoverable by the party in possession of such 
lands, with costs, by action in the Supreme Court: Provided always, 
that nothing herein contained shall be held to subject the promoters of 
the undertaking to the payment of any such penalties as aforesaid, if 
they bona fide and without collusion have paid the compensation agreed 
or awarded to be paid in respect of the said lands to any person whom 
the promoters of the undertaking may have reasonably believed to be 
entitled thereto, or have deposited the same in Court for the benefit of 
the parties interested in the lands, although such person may not have 
been legally entitled thereto. 

55 On the trial of any action for any such penalty as aforesaid, the 
decision of the Justices under the provisions hereinbefore contained shall 
not be held conclusIve as to the right of entry on any such lands by the 
promoters of the undertaking. 

56 If in any case in which, according to the provisions of this or 
the Special Act, or any Act incorporated therewith, the promoters of 
the undertaking are authorised to enter upon and take possession of any 
lands required for the purposes of the undertaking, the owner or occupier 
of any such lands, or any other person, refuse to give up the possession 
thereof, or hinder the promoters of the undertaking from entering upon 
or taking possession of the same, it shall be lawful for the promoters of 
the undertaking to issue their warrant to the Sheriff, to deliver pos
session of the same to the person appointed in such warrant to receive 
the same; and upon the receipt of such warrant, the Sheriff shall 
deliver possession of any such lands accordingly, and the costs accruing 
by reason of the issuing and execution of such warrant, to be settled by 
the Sheriff, shall be paid by the person refusing to give possession; and 
the amount of such costs shall be deducted and retained by the pro
moters of the undertaking from the compensation, if any, then payable 
by them to such party; or if no such compensation be payable to such 
party, or if the same be less than the amount of such costs, then such 
costs, or the excess thereof beyond such compensation, if not paid on 
demand, shall be levied by distress; ami, upon the application to any 
Justice for that purpose, he shall issue his warrant accordingly. 

57 No party shall at any time be required to sell or convey to the 
promoters of the undertaking a part only of any house or other building, 
if such party be willing and able to sell and convey the whole thereof. 

Small Portions of intersected Lands. 

58 If any lands, not being situate in a town or built upon, are so cut 
through and divided by the works as to leave, either on both sides or on 
one side thereof, a less quantity of land than half a statute acre; and if 
the owner of such small parcel of land requires the promoters of the 
undertaking to purchase the same along with the other land required for 
the purposes of the Special Act, the promoters of the undertaking shall 
purchase the same accordingly, unless the owner thereof have other land 
adjoining to that so left, into which the same can be thrown, so as to be 
conveniently occupied therewith; and if such owner have any other land 
so adjoining, the promoters of the undertaking shall, if so required by 
the owner, at their own expense, throw the piece of land so left into such 
adjoining land, by removing the fences and levelling the sites thereof, 
and by soiling the same in a sufficient and workmanlike manner. 
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59 If any such land is so cut through and divided as to leave on IntersectedLands. 

either side of the works a piece of land of less extent than half a statute Promoters of the 
acre, 'or of less value than the expense of making a bridge, culvert, or such undertaking may 
other communication between the land so divided as the promoters of the insist on purchase 
undertaking are, under the provisions of this or the Special Act, or any ~~re ex!;;ense of 
Act incorporated therewith, compellable to make; and if the owner of e~ce~d:' th~·~alue. 
such lands has not other lands adjoining such piece of land, and require 
the promoters of the undertaking to make such communication, then the 
promoters of the undertaking may require such owner to sell to them 
such piece of land; and any dispute as to the value of such piece of land, 
or as to what would be the expense of making such communication, 
shall be ascertained as .herein provided for cases of disputed compensa-
tion ; and on the occasion of ascertaining the value of the land required 
to be taken for the purposes of the works, the Arbitrators shall, if 
required by either party, ascertain by their award the value of any such 
severed piece of land, and also what would be the expense of making 
such communication. 

Lands subject to Mortgage. Lands in 
Mortgage. 

60 It shall be lawful for the promoters of the undertaking to pur
chase or redeem the interest of the mortgagee of any such lands which Power to redeem 
may be required for the purposes of the Special Act; and that whether mortgages. 
they have previously purchased the equity of redemption of such lands 
or not, and whether the mortgagee thereof be entitled thereto in his own 
right, or in trust for any other party, and whether he be in possession 
of such lands by virtue of such mortgage or not, and whether such 
mortgage affect such lands solely or jointly with any other lands not 
required for the purposes of the Special Act; and in order thereto the 
promoters of the undertaking may payor tender to such mortgagee the 
principal and interest due on such mortgage, together with his costs and 
charges, if any, and also six months' additional interest; and thereupon 
such mortgagee shall immediately convey his interest in the lands com-
prised in such mortgage to the promoters of the undertaking, or as they 
direct; or the promoters of the undertaking may give notice in writing 
to such mortgagee that they will payoff the principal and interest due 
on such mortgage at the end of six months, computed from the day of 
giving such notice; and if they have given any such notice, or if the 
party entitled to the equity of redemption of any such lands have given 
six months' notice of his intention to redeem the, same, then, at the 
expiration of either of such notices, or at any intermediate period, upon 
payment or tender by the promoters of the undertaking to the mort-
gagee of the principal money due on such mortgage, and the interest 
which would become due at the end of six months from the time of 
giving either of such notices, together with his costs and expenses, if 
any, such mortgagee shall conveyor release his interest in the lands 
comprised in such mortgage to the promoters of the undertaking, or as 
they direct. 

61 If, in either of the cases aforesaid, upon such payment or tender, 
any mortgagee fails to conveyor release his interest in such mortgage 
as directed by the promoters of the undertaking, or if he fails to 
adduce a good title thereto to their satisfaction, then it shall be lawful 
for the promoters of the undertaking to deposit in Court, in the manner 
provided by this Act in like cases, the principal and interest, together 
with the costs, if any, due on such mortgage, and also, if such payment 
be made before the expiration of six months' 'notice as aforesaid, such 
further interest as would at that time become due; and it shall be lawful 

Deposit of mort
gage money on 
refusal to accept. 
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for them if they think fit to execute a deed poll, in the manner herein
before provided in the case of the purchase of lands by them; and 
thereupon, as well as upon such conveyance by the mortgagee, if any 
such be made, all the estate and interest of such mortgagee and of all 
persons in trust for him, or for whom he may be a trustee in such lands, 
shall vest in the promoters of the undertaking, and they shall be entitled 
to immediate possession thereof in case such mortgagee were himself 
entitled to such possession. 

62 If any such mortgaged lands are of less value than the principal, 
interest, and costs secured thereon, the value of such lands, or the com
pensation to be made by the promoters of the undertaking in respect 
thereof, shall be settled by agreement between the mortgagee of such 
lands and the party entitled to the equity of redemption thereof on the 
one part, and the promoters of the undertaking on the other part; and 
if the parties aforesaid fail to agree respecting the amount of such value 
or compensation, the same shall be determined as in other cases of dis
puted compensation; and the amount of such value or compensation, 
being so agreed upon or determined, shall be paid by the promoters of 
the undertaking to the mortgagee in satisfaction of his mortgage debt, 
so far as the same will extend, and upon payment or tender thereof, the 
mortgagee shall conveyor release all his interest in such mortgaged lands 
to the promoters of the undertaking, or as they direct. 

63 If, upon such payment or tender as aforesaid being made, any 
such mortgagee fail so to convey his interest in such mortgage, or to 
adduce a good title thereto to the satisfaction of the promoters of the 
undertaking, it shall be lawful for them to deposit the amount of such 
value or compensation in Court, in the manner provided by this Act in 
like cases, and every such payment or deposit shall be accepted by the 
mortgagee in satisfaction of his mortgage debt so far as the same will 
extend, and shall be a full discharge of such mortgaged lands from all 
money due thereon; and it shall be lawful for the promoters of the 
undertaking, if they think fit, to execute a deed poll, in manner herein
before provided in the case of the purchase of lands by them, and 
thereupon such lands, as to all such estate and interest as were then 
vested in the mortgagee, or any person in trust for him, shall become 
absolutely vested in the promoters of the undertaking, and they shall be 
entitled to immediate possession thereof, in case such mortgagee were 
himself entitled to such possession: nevertheless, all rights and remedies 
possessed by the mortgagee against the mortgagor, by virtue of any 
bond or covenant or other obligation, otl;ter than the right to such lands, 
shall remain in force in respect of so much of the mortgage debt as may 
not have been satisfied by such payment or deposit. 

Sum to be paid 64 If a part only of any such mortgaged lands is required for the 
,,:here part only of purposes of the Special Act, and if the part so required is of less value 
~,~rtgaged lands than the principal money, interest, and costs secured on such lands, and 
a en. the mortgagee does not consider the remaining part of such lands a 

sufficient security for the money charged thereon, or is not willing to 
release the part so required, then the value of such part, and also the 
compensation (if any) to be paid in respect of the severance thereof, or 
otherwise, shall be settled by agreement between the mortgagee and the 
party entitled to the equity of redemption of such land on the one part, 
and the promoters of the undertaking on the other; and if the parties 
aforesaid fail to agree respecting the amount of such value or compen
sation, the same shall be determined as in other cases of disputed com-
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pensation, and the amount of such value or compensation being so 
agreed upon or determined, shall be paid by the promoters of the 
undertaking to such mortgagee in satisfaction of his mortgage debt, 
so far as the same will extend; and thereupon such mortgagee shall 
conveyor release to them, or as they direct, all his interest in such 
mortgaged lands the value whereof has been so paid; and a Memorandum 
of what has been so paid shall be endorsed on the deed creating such 
mortgage, and shall be signed by the mortgagee, and a copy of such 
Memorandum shall at the same time (if required) be furnished by thp. 
promoters of the undertaking, at their expense, to the party entitled 
to the equity of redemption of the lands comprised in such mortgage 
deed. 

65 If, upon payment or tender to any such mortgagee of the 
amount of the value or compensation so agreed upon or determined, 
such mortgagee fails to conveyor release to the promoters of the under
taking, or as they direct, his interest in the lands in respect of which 
such compensation has been so paid or tendered, or if he fails to adduce 
a good title thereto to the satisfaction of the promoters of the undertak
ing, it shall be lawful for the promoters of the undertaking to pay the 
amount of such value or compensation into Court, in the manner provided 
by this Act, in the case of moneys required to be deposited in Court, 
and such payment or deposit shall be accepted by such mortgagee in 
satisfaction of his mortgage debt so far as the same will extend, and shall 
be a full discharge of the portion of the mortgaged lands so required from 
all money due thereon; and it shall be lawful for the promoters of the 
undertaking, if they think fit, to execute a deed poll, in the manner 
hereinbefore provided in the case of the purchase of lands by them; 
and thereupon such lands shall become absolutely vested in the pro
moters of the undertaking, as to all such estate and interest as were then 
vested in the mortgagee, or any person in trust for him, and in case such 
mortgagee were himself entitled to such possession, they shall be entitled 

,to immediate possession thereof; nevertheless, every such mortgagee 
shall have the same powers and remedies for recovering or compelling 
payment of the mortgage money, or the residue thereof (as the case 
may be), and the interest thereof respectively, upon and out of the 
residue of such mortgaged lands, or the portion thereof not required 
for the purposes of the Special Act, as he would otherwise have had 
or been entitled to for recovering or compelling payment thereof upon 
or out of the whole of the lands originally comprised in such mortgage. 
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66 [n any of the cases hereinbefore provided with respect to lands Compen~ation t~ 
subject to mortgage, if in the mortgage deed a time has been limited for be ma~e m cerlam 

f h .' . I h b d d d h . cases If mortgage payment 0 t e prmclpa money t ere y secure, an un er t e provl- paid ~ffbefol'e tlie 
sions herein before contained, the mortgagee has been required to accept stipulated time. 
payment of his mortgage money, or of part thereof, at a time earlier 
than the time so limited, the promoters of the undertaking' shaH pay to 
such mortgagee, in additiOn to the sum which has been so paid off, all 
such costs and expenses as may be incurred by such mortgagee in respect 
of, or which are incidental to, the re-investment of the sum so paid off, 
such costs in case of difference to be taxed, and payment thereof enforced 
in the manner herein provided with respect to the costs of conveyances; 
and if the rate of interest secured by such mortgage be higher than 
at the time of the same being so paid off can reasonably be expected 
to be obtained on reinvesting the same, regard being had to the then 
current rate of interest, such mortgagee shall be entitled to receive from 
the promoters of the undertaking, in addition t(} the princip~l and interest 
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hereinbefore provided for,compensation in respect of the loss to be sustained 
by him by reason of his mortgage money being so prematurely paid off, 
the amount of such compensation to be ascertained, in case of difference, 
as in other cases of disputed compensation; and until payment or tender 
of such compensation as aforesaid, the promoters of the undertaking shall 
not be entitled, as against such mortgagee, to possession of the mortgaged 
lands under the provision herein before contained. , 

Lands charged with any Rent-charge, or other Payment or Incumbrance 
not hereinbejore provided jor. 

Release of lands 67 If any difference arises between the promoters of the under
from rent-charges. taking and the party entitled to any rent-charge or other pay

ment or incumbrance not hereinbefore provided for upon any lands 
required to be taken for the purposes of the Special Act, respecting the 
consideration to be paid for the release of such lands therefrom, or from 
the portion thereof affecting the lands required for the purposes of the 
Special Act, the same shall be determined as in other cases of disputed 
compensation. 

Release of part of 
lands from charge. 

68 If part only of the lands charged with any such rent-charge, 
payment, or in cumbrance be required to be taken for the purposes of 
the Special Act, the apportionment of any such charge may be settled by 
agreement between the party entitled to such charge and the owner of 
the lands on the one part, and the promoters of the undertaking on the 
other part, and if such apportionment be not so settled by agreement the 
same shall be settled by two Justices; but if the remaining part of the 
land so jointly subject be a sufficient security for such charge, then, 
with the consent of the owner of the lands so jointly subject, it shall be 
lawful for the party entitled to such charge to release therefrom the lands 
required, on condition or in consideration of such other lands remaining 
exclusively subject to the whole thereof. 

Deposit in case of 69 Upon payment or tender of the compensation so agreed upon 
refusal to release. or determined to the party entitled to any such charge as aforesaid, such 

party shall execute to the promoters of the undertaking a release of such 
charge; and if he fail so to do, or if he fail to adduce good title to such 
charge to the satisfaction of the promoters of the undertaking, it shall 
be lawful for them to deposit the amount of such compensation in Court, 
in the manner herein before provided in like cases; and also, if they think 
fit, to execute a deed poll, in manner hereinbefore provided in the case 
of the purchase of lands by them; and thereupon the rent-charge, pay
ment or incumbrance, or the portion thereof in respect whereof such 
compensat.ion has been so paid, shall cease and be extinguished. 

Chal'getocontinue 70 If any such lands be so released from any such charge or 
on lands not taken. incumbrance, or portion thereof, to which they were subject jointly with 

other lands, such last-mentioned lands shall alone be charged with the 
whole of such charge, or with the remainder thereof, as the case may 
be; and the party entitled to the charge shall have all the same rights 
and remedies over such last-mentioned lands, for the whole or for the 
remainder of the charge, as the case may he, as he had previously over 
the whole of the lands subject to such charge; and if upon any such 
charge or portion of charge being so released the deed or instrument 
creating or transferring such charge be tendered to the promoters of the 
undertaking for the purpose, they or two of them shall subscribe, or, if 
they be a corporation, shall affix their common seal to a memorandum 
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of such release endorsed on such deed or instrument, declaring what Rent-charges. 
part of the lands originally subject to such charge has been purchased 
by virtue of the Special Act; and if the lands be released from part of 
such charge, what proportion of such charge has been released, and how 
much thereof continues payable; or if the lands so required have been 
released from the whole of such charge, then that the remaining lands 
are thenceforward to remain exclusively charged therewith; and such 
memorandum shall be made and executed at the expense of the promoters 
of the undertaking, and shall be evidence in all Courts and elsewhere of 
the facts therein stated, but not so as to exclude any other evidence of 
the same facts. 

Lands subject. to Leases. Leases. 

71 If any lands are comprised in a lease for a term of years unexpired, Where part only of 
part only of which lands are required for the purposes of the Special lands ulIder lease 
Act, the rent payable in respect of the lands comprised in such lease shall ~aken, th~. ren~ to 
be apportioned between the lands so required and the residue of such e appor lOne . 
lands; and such apportionment may be settled by agreement between 
the lessor and lessee of such lands on the one part, and the promoters of 
the undertaking on the other part; and if such apportionment be not 
so settled by agreement between the parties, such apportionment shall be 
settled by two Justices; and after such apportionment the lessee of such 
lands shall, as to all future accruing rent, be liable only to so much of 
the rent as shall be so apportioned in respect of the lands not required 
for the purposes of the Special Act; and as to the lands not 80 required, 
and as against the lessee, the lessor shall have all the same rights and 
remedies for the recovery of such portion of rent as previously to such 
apportionment he had for the recovery of the whole rent reserved by 
such lease; and all the covenants, conditions, and agreements of such 
lease, except as to the amount of rent to be paid, shall remain in force 
with regard to that part of the land which is not required for the purposes 
of the Special Act, in the same manner as they would have done in case 
such part only of the land had been included in the lease. 

72 Every such lessee as last aforesaid shall be ep.titled to receive Tenants to be 
from the promoters of the undertaking compensation for the damage compensated. 
done to him in his tenancy by reason of the severance of the lands 
required from those not required, or otherwise, by reason of the execu-
tion of the works. 

73 If any such lands be in the possession of any person having no Compensation to 
greater interest therein than as tenant for a year, or from year to year, be made to tenants 
and if such person be required to give up possession of any lands so from year to year. 
occupied by him before the expiration of his term or interest therein, 
he shall be entitled to compensation for the value of his unexpired term 
or interest in such lands, and for any just allowance which ought to be 
made to him by an incoming tenant, and for any loss or injury he may 
sustain; or if a part only of such lands be required, compensation for 
the damage done to him in his tenancy, by severing the lands held by 
him, or otherwise injuriously affecting the same; and the amount of 
such compensation shall be determined by two Justices, in case the par-
ties differ about the same; and upon payment or tender of the amount 
of such compensation, all such persons shall respectively deliver up to 
the promoters of the undertaking, or to the person appointed by them 
to take possession thereof, any such lands in their possession required 
for the purposes of the Special Act. 



134 
Leases. 

Where greater 
interest claiDled 
than from year to 
year, lease to be 
produced. 

210 VICTO RIlE. No. 11. 

74 If any party, having a greater interest than as tenant from year 
to year, claim compensation in respect of any unexpired term or interest 
under any lease or grant of any such lands, the promoters of the under
taking may require such party to produce the lease or grant in respect 
of which such claim is made, or the best evidence thereof in his power; 
and if, after demand made in writing by the promoters of the under
taking, such lease or grant, or such best evidence thereof, be not pro
duced within twen~y-one days, the party so claiming compensation shall 
be considered as a tenant holding only from year to year, and be entitled 
to compensation accordingly. 

Interests omitted Interests in Lands which have, by Mistake, been omitted to be purchased. 
to be purchased. 

ProDlotcrs of the 75 If at any time after the promoters of the undertaking have 
undertaking CDl- entered upon any lands which, under the provisions of this or the Spe
powered to pur- cial Act, or any Act incorporated therewith, they were authorised to 
chase interests in 
lands, the pur- purc?ase, and which are permanently requi.red for the purposes of the 
chase whereof Dlay Special Act, any party appears to be entItled to any estate, right, or 
have .been oDlitted interest in or charge affecting such lands which the promoters of the 
by DlIstake. undertaking, through mistake or inadvertence, have failed or omitted 

How value of 
such lands to be 
estiDlated. 

Promoters of the 
undertaking to 
pay the costs of 
litigation as to 
such lands. 

duly to purchase, or to pay compensation for, then, whether the period 
allowed for the purchase of lands has expired or not, the promoters of the 
undertaking shall remain in the undisturbed possession of such lands: 
Provided, within six months after notice of such estate, right, interest, 
or charge, in case the same is not disputed by the promoters of the 
undertaking, or in case the same is disputed, then within SIX months 
after the right thereto has been finally established by law in favour of the 
party claiming the same, the promoters of the undertaking shall purchase 
or pay compensation for the same, and shall also pay to such party, or to 
any other party who may establish a right thereto, full compensation 
for the mesne profits or interest which would have accrued to such par
ties respectively in respect thereof during the interval between the entry 
of the promoters of the undertaking thereon and the time of the pay
ment of such purchase money or compensation by the promoters of the 
undertaking, so far as such mesne profits or interest may be recoverable 
in law or equity; and such purchase money or compensation shall be 
agreed on or awarded and paid in like manner as according to the pro
visions of this Act the same respectively would have been agreed on, or 
awarded and paid, in case the promoters of the undertaking had pur
chased such estate, right, interest, or charge before their entering upon 
such land, or as near thereto as circumstances will admit. 

76 In estimating the compensation to be given for any such last
mentioned lands, or any estate or interest in the same, or for any mesne 
profits thereof, the Arbitrator::; or Justices, as the case may be, shall 
assess the same according to what they find to have been the value of 
such lands, estate, or interest, and profits, at the time such lands were 
entered upon by the promoters of the undertaking, and without regard 
to any improvements or works made in the said lands by the promoters 
of the undertaking, and as though the works had not bee11 constructed. 

77 In addition to the said purchase money, compensation, or satis
faction, and before the promoters of the undertaking shall become 
absolutely entitled to any such estate, interest, or charge, or to have the 
same merged or extingllished for their benefit, they shall, when the 
right to any such estate, interest, or charge has been disputed by them, 
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and determined in favour of the party claiming the same, pay the full Interests omitted 
costs and expenses of any proceedings at law or in equity for the deter- to be purchased. 
mination ~r recovery of the same, to the parties with whom any such 
litigation in respect thereof has taken place; and such costs and expenses 
shall, in case the same are disputed, be settled by the taxing officer of 
~the Court in which such litigation took place. 

Sale of superfluous Lands. Sale of superfluous 
Land. 78 Within the prescribed period, or if no period be prescribed, 

within ten years after the expiration of the time limited. by the Special Lands not wan~ed 
Act for the completion of the works, the promoters of the undertaking ~ ie tOld; or t1I!

shall absolutely sell and dispose of all lands, acquired by them under the o~:~~' o~a~~in~n 
provisions of this or the Special Act, not required for the purposes of the ing lands. . 
undertaking, and apply the purchase money arising from such sales to 
the purposes of the Special Act; and in default thereof all such super-
fluous lands remaining unsold at the expiration of such period shall 
thereupon vest in and become the property of the owners of the lands 
adjoining thereto, in proportion to the extent of their lands respectively 
adjoining the same. 

79 Before the promoters of the undertaking dispose of any such Lands to be 
superfluous lands, they shall unless such lands be situate within a town, offre~ t£ owner 
or . be lands built upon or used for building purposes, first offer to :hi~~ :h:;x:.ere 
sell the same to the person then entitled to the lands (if any) from which originally taken, 
the same were originally severed; or if such person refuses to purchase or to adjoining 
the same, or if he or his agent cannot, after diligent enquiry, be found, owners. 
then the like offer shall be made to the person or to the several persons 
whose lands immediately adjoin the lands so proposed to be sold, such 
persons being capable of entering into a contract for the purchase of such 
lands; and where more than one such person is entitled to such right of 
pre-emption, such offer shall be made to such persons in succession, one 
after another, in such order as the promoters of the undertaking shall 
think fit. 

80 If any such persons be desirous of purchasing such lands, then Right of pre
within six weeks after such offer of sale they shall signify their desire emption ~ b~ 
in that behalf to the promoters of the undertaking; or if they decline c!almedkwlthm 

h Jr 'f r' k hi' 'f h' d . t SIX wee s. suc ouer, or I lor SIX wee s t ey neg ect to sIgm y t elr eSlre 0 pur-
chase such lands, the right of pre-emption of every such person· so 
declining or neglecting in respect of the lands included in such offer 
shall cease; and a declaration in writing made before a Justice by some 
person not interested in the matter in question, stating that such offer 
was made and was refused, or not accepted within six weeks from the 
time of making the same, or that the person or all the persons entitled 
to the right of pre-emption were out of the Colony, or could not, after 
diligent enquiry, be found, or were not capable of entering into a con-
tract for the purchase of such lands, shall, in all Courts, be sufficient 
evidence of the facts therein stated. 

81 If any person entitled to such pre-emption be desirous of pur- Difle~eDccs as to 
chasing any such lands, and such person and the promoters of the price t? be. settled 
undertaking do not agree as to the price thereof, then such price, shall by arbitratIon. 
he ascertained by arbitration, and the costs of such arbitration shall be 
in the discretion of the Arbitrators. 

82 Upon payment or tender to the promoters of the undertaking Lands to be con
of the purchase money so agreed upon or determined as aforesaid, they veyed to purcha

sers. 
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shall convey such lands to 'the purchasers thereof by deed, under the 
common seal of the promoters of the undertaking, if they be a cor
poration, or if not a corporation, under the hands and seals of the 
promoters of the undertaking, or any two of the directors or mana
gers thereof acting by authority of the body; and a deed so executed 
shall be effectual to vest the lands comprised therein in the purchaser of 
such lands for the estate which shall so have been purchased by him; 
and a receipt under such common seal, or under the hands of two of the 
directors or managers of the undertaking as aforesaid, shall be a suffi
cient discharge to the purchaser of any such lands for the purchase-money 
in such receipt expressed to be received. 

83 In every conveyance of lands to be made by the promoters of 
the undertaking under this or the Special Act, the word "grant" shall 
operate as express covenants by the promoters of the undertaking, 
for themselves and their successors, or for themselves, their heirs, 
executors, administrators, and assigns, as the case may be, with the 
respective grantees therein named, and the successors, executors, adminis
trators, and assigns of such grantees, according to the quality or nature 
of such grants, and of the estate or interest therein expressed to be 
thereby conveyed, as follows, except so far as the same shall be restrained 
or limited by express words contained in any such conveyance; that 
is to say-

A covenant that, notwithstanding any act or default done by the 
promoters of the undertaking, they were at the time of the execu
tion of such conveyance seised or possessed of the lands or premises 
thereby granted for an indefeasible estate of inheritance in fee sim
ple, free from all incumbrances done or occasioned by th~m, 
or otherwise for such estate or interest as therein expressed to 
be thereby granted, free from in cumbrances done or occasioned 
by them. 

A covenant that the grantee of such lands, his heirs, successors, exe
cutors, administrators, and assigns (as the case may be), shall 
quietly enjoy the same against the promoters of the undertaking, 
and their successors, and all other persons claiming under them, 
and be indemnified and saved harmless by the promoters of the 
undertaking, and their successors, from all in cumbrances created by 
the promoters of the undertaking. 

A covenant for further assurance of such lands, at the expense of such 
grantee, his heirs, successors, executors, administrators, or assigns 
(as the case may be), by the promoters of the undertaking, or their 
successors, and all other persons claiming under them. 

And all such grantees, and their several successors, heirs, executors, 
administrators, and assigns respectively, according to their respective 
quality or nature, and the estate or interest in such conveyance expressed 
to be conveyed, may in all actions brought by them assign breaches of 
covenants, as they might do as if such covenants were expressly inserted 
in such conveyances. 

Service rif Notices on Promoters of tlte Undertahing. 

84 Any summons or notice, or any writ or other proceeding at law 
or in equity, requiring to be served upon the promoters of the under
taking, may be served by the same being left at or transmitted through 
the post, directed to the principal office of the promoters of the under-
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taking, or one of the principal offices where there is more than one, or 
being given or transmitted through the post direct to the Secretary, or 
if there is no Secretary, the Solicitor of the said promoters, or if no 
Solicitor then to anyone of the promoters. 

137 

Tender C!f Amends. Tender of Amends. 

85 If any party has committed any irregularity, trespass, or other Tender ofamends. 
wrongful proceeding in the execution of this or the Special Act, or any Act 
incorporated therewith, or by virtue of any power or authority thereby 
given, and if, before action brought in respect thereof, such party makes 
tender of sufficient amends to the party, injured, such last-mentioned 
party shall not recover in any such action; and if no such tender has 
been made, it shall be lawful for the defendant, at any time before 
issue joined, to pay into Court such sum of money as he thinks fit, and 
thereupon such proceeding shal~ be had as in other case~ where d~f~nd~, 6.3}~ 3 C <,C;; , 
ants are allowed to pay money mto Court. .. ~e "'-0,. ,1"",1,,,,< r ~"c""",~YA_", .--- J '<!4,,'-g-.'lIC, 

I 

Recovery C!i Penalties and Costs. Recovery oj 

86 Every penalty or forfeiture imposed by this or the Special Act, or Penalties. 
by any bye-law made in pursuance thereof, the recovery of which is not Penalties to be 
otherwise provided for, may be recovered by summary proceeding before summarily re~ 
two Justices, in the manner prescribed by The Magistrates Summary coverJed ~efore 
P d A t two ustIces. 

1'oce ure c. 

87 If any such sum is payable by the promoters of the undertaking, 
and if sufficient goods of the said promoters cannot be found whereon 
to levy the same, it may, if the amount thereof do not exceed Twenty 
Pounds, be recovered by distress of the goods of the Treasurer of the 
said promoters, and the Justices aforesaid, or either of them, on applica
tion, shall issue their or his warrant accordingly; but no such distress 
shall issue against the goods of such Treasurer, unless seven days pre
vious notice in writing, stating the amount so due, and demanding 
payment thereof, has been given to such Treasurer or left at his residence; 
and if such Treasurer pays any money under such distress as aforesaid, he 
may retain the amount so paid by him, and all costs and expenses occa
sioned thereby, out of any money belonging to the promoters of the under
taking coming into his custody orcontrol,or he may sue them for the same. 

88 No distress levied by virtue of this or the Special Act, or any 
Act incorporated therewith, shall be deemed unlawful, nor shall any 
party making the same be deemed a trespasser on account of any defect 
or want of form in the summons, conviction, warrant of distress, or 
other proceeding relating thereto; nor shall such party be deemed a 
trespasser ab initio on account of any irregularity afterwards com
mitted by him, but all persons aggrieved by such defect or irregularity 
may recover full satisfaction for the special damage in an action upon 
the case. 

89 No person shall be liable to the payment of any penalty or for
feiture imposed by virtue of this or the Special Act, or any Act incor
porated therewith, for any offence made cognizable before a Justice, 
unless the complaint respecting such offence has been made before such 
Justice within six months next after the commission of such offence. 
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90 No proceeding in pursuance of this or the Special Act, or any Proceedings not 
Act incorporated therewith, shall be quashed or vacated for want of to be quashed for 
form, nor shall the same be removed by certiorari or otherwise into the want of form. 
Supreme Court. 
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91 Any party feeling aggrieved by any determination or adjudica
tion of any Justice with respect to any penalty or forfeiture under the 
provisions of this or the Special Act, or any Act incorporated therewith, 
may appeal in the manner prescribed by The Appeals Regulation Act. 

92 In referring to this Act it shall be sufficient to use the expres
sion, The Lands Clauses Act. 

SCHEDULE. 

FORM OF CONVEYANCE. 

I of in consideration of 
the'sum of paid to me [or, as the case may be, into the 
Supreme Court, to an account headed Ex parte (the name of the Promoters of the 
Undertaking)] [or to A.B. of and G.D. of 

two Trustees appointed to receive the same] pursuant to the [here 
name the Special Act] by the [here name tlte Company or promoters of the under
taking], incorporated [or constituted] by the said Act, do hereby convey to the 
said [description of promoters of the undertaking J their successors and assigns, all 
[describing the premises to be conveyedJ together with all ways, rights, and appur
tenances thereto belonging, and all such estate, right, title, and interest in and to 
the same, as I am or shall become seised or possessed of, or am by the said Act 
empowered to convey, to hold the premises to the said [description of the pro
moters of the undertaking] their successors and assigns for ever, according to the 
true intent and meaning of the said Act. In witness whereof I have hereunto 
set my hand and seal, the. day of 18 • 

JAMES JURNARD, 
GOVERNMENT PRINTER, TASMANIA. 


