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ARBITRATION ACT 1928.

An Act to consolidate the Law relating to Arbitration. 19 groses v.
No. 3637,

[12th February, 19297 —

E it enacted by the King's Most Excellent Majesty by and with artication ta
the advice und consent of the Legislative Couneil and the %%
Legislative Assembly of Victoria in this present Purlinment assembled
and by the authority of the same as follows (that is to say) :—

1. This Act may be cited as the Arbitration .lct 1928, and shall snort title and
come into operation on & day to be fixed by proclamation of the Sommeneement
(Governor in Council pubiished in the Government Gazetie.

2. The Act mentioned in the First Schedule to this Act to the repeal.
extent thereby expressed to be repesled is lereby repealed. Such
repeal shall not affect any rnle made or any thing done or suffered or
sny right acquired or duty impesed or lability incuired under the
said repealed Act Dlefore the commencement of this Act or the
institutton or prosecution to its termination of any legal proceedings
or other remedy for ascertaining or enforcing any such liability.

8. In this Act unless inconsistent with the context or snbject~ peuitions.
matter— 1o.4.3

 Submisgsion ' means & written agreemeit to submit 1]JJI'escnt, or 524 83 ¥iet.
future differences to arbitration whether an arbitrator ia o
named therein or not.

“ (‘ourt. " mean= the Snpreme Court,

“ Judge ” meaus a Judge of the Supreme Conrt,

“ Rules of Court ” means the Rules of the Snpreme Court made
by the proper authority under the Supreme Cowrt Aet
1928 or any corresponding previous enactment.

Referen y Consent ont o, ri.
t‘:fg ces &I Consent ¢ f Court Bubmisaion tobe

4, (1) A snbmissionunless a contrary intention is expressed therein irrevocable, and
. AN

shall be irrevocable except by leave® of the Conrtor aJudge und shail o ordes of
have the same effect in all respects as if it had been made an order of'f;":";

the Court. lb.a.2,

{a) Under the provision of a former Act, where one of the contracting parties had become
insolvent, it waa said that auch leave should be given.—In re Freeman v. Hempster, 1909 V.L.R,, 304,
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{2) A snbmission uniess a contrary intention is expressed therein

Aetrtradion Aok

11,":::’_‘Mm shall be decmed to include the provisions set forth in the Second
ipied Schednle to this Act so far as they are apphicable to the reference
o submee™ wnder the submission,

¢ e 2

Serand . , anv poerson ¢lsimi .
Sevand 6. If any party to a submission or any person elaiming through

Pomer tostay  OF Under him commences uny legal procecdings in any court{s} agaiust,

peoweedings
w hiets thern is &
subemagicn,

I a b,
I s &

any otlier party to the submission or any person clabning through or
under him in respect of any matter agread to be referred any party to
such lepal proceedings may at any time alter appearavee and hefure
delivering any pleadings or taking any other steps in the proceedings

apply to that conrt to stay the proceedings and that conrt ora judge
thereof if satisfied that there is no snflicient veason why the mntter
should not be referred in accordance with the submission and that the
applicant was at the time when the proceedings were commnenced
and still remnins ready and willing to do all things necessary to the
proper conduct of the arbitration may make an order staying the

proceedings. (0}

{a} Quere, whetber this section applies to an
action in the High Court.—Lady Carringlon 8.8,
Co. v. T'he Commonweglth, 20 C.1. 1., HO5 (N.8.W.).

{(6) Under s former Act it was held that be-
fore excrciving the power to stay proceedings, the
Court reyuired Lo be eatisfied (1) that no sufficieny
reason existed why the mattors in dispute could
not be or onght nob to bo referrod. and (2} that the
dofendant was willing to concur in !l acls neces-
sury for the srbitration, and that the burdeo of
satisfying the Court upon both these points
rested upon the defendants.—Thomson v. Tas-
manien Firg Insurance Oompany, 11 V.L.R., 4.

Whore the parties to & contract have bound
themselvea to refer all matters in dispute there-
under to arbitration, the jurisdiction of the Court
to stay proceedings in an action depends upon
thero being no sufficient reason for not referring
and the willingness at all times of the defendant
to proceed with the reference, Where the matters
had been referred, and & defective award made in
favour of the dofendant, which ho had not taken
proceoedings to rectify, it, was held the Court wonld
not stay proceedings in an action afierwards com-
menced, — Martin v, The Board of Lard and Works,
5 VLR (L), 117.

Pro cedings will be etayod notwithsbanding
thit tue reforenee is, by the contract, to be made
to o reforec hostile to the plaintiff or not an in-
different person,—Evana v. T'he Board of Land and
Works, 6 AJ.R., 182,

One of tho conditions of a contract betwoen a
Shire Council and a contractor for building a
midge provided that the contraetor should com-
plote the whole of the work- on a certain day.
Another condition provided that, if the con-
tractor ehould, in the opinion of Lhe engineer,
fail to make such progress with the works as the
engineor should deem sufficient to insure their
rompletion within the specified time, and should
fail or neglact to rectify such enuse of complaint
for meven dayw, after being thereunto required in
writing by the ongineer, it should be lawful for the
Council to determine the contract. A third con-

dition provided should *any doubs dispute or
differenco arise or happen touching or toncerning
the said works . . . . or in relation to the
exerciso of any of the powers of the Counail or the
engineer under this contract or any clsim made by
the contractor in comn-cgquence theweof or in any
way arising therofrom or in telation to any im-
pediment, prevention or obstruetion to or in the
carrying on of the worlks of this contract or sny
part thereof (or any extras additions enlarge.
ments deviations or alterations theveon or thereof
or any of them or any part thereof) by the Council
or the engineer . . or any claim made by
the contractor in consequence thoeof or in any
way oriving therefrom or touching or concorn.
ing the meaning or intention of this contract or
of the specifications or conditions or any other part
theroof . . . . or respeeting any other
matter or thing not hereinbefora left to the de.
cision or determination of the engincer,” overy
euch doubt, dispute, and difference should from
time to tims be referred to, and settled and decidad
by the onginoer, Nubsequently the Council
agreed to extond the time for completon, and by
an indenture botween the parties, the condition
for completion on a certain day wa< rescinded,
and a new condition was substituted identicalt
in terma except that a new dite for complution
was imsorted.  The Counel, after the original
date of completion and beforo thoe new dato,
purported o determine the contract in pur-
auanca of the comditions in that behalf,

An action Laving been brought by the con-
teactor cluiming ({mfer alia) damages for breach
of vontract, for wionglul preveation of dne and
complote performance, and for weomgful detoee-
mination of the contract, and upon o guanium
meruit for work aml labonr dono:

Held, that the nmiatters in dispute were refor-
ablo to the arbitration of the engincer, notwith.
standing that the onginal time for completion
had passed when the contract was determined,
and, thereforo, that the action should be atayed
nndor section 152 of the Supreme Court dct 1830
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8. Liany of the following cases - —
(#) Wheve o submission provides that the reference shall be to
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Arintrotion Act
G x 8,

Power for the

a single arbitrator aud wll the parties do not after Court i certaln

cascs o appoint

differences have aclsen eoucur in the appointment of an oo acbisrasor,

arbitrator

ampire, or thinl
srbiletor,

(4 1f an appointed arbifeator refoses to aet or is incapable of i g3 viee
actine or dies awl the submission dees not show that it~ ®=5
was intended that the vacaney should not e supplied
and the parties do notsupply the vacaney :

(¢} Where the partiex or two arbirrators ave at likecty fo
appoint at umpire or third arbitrator and do not appoint

him :

() Wheve an appoiuted nmpire or third arbitrator refuses to
Aet® or is fneapable of acting ot dies and the submission
toes ot show  that it was tntended that the vacancy

should not be snpplied and the parties or arbiteators do

not supply the vacaney :

any purly may serve the other pa ties or the arbitrators (s the ease
neey be) with o written wotice to appoint an arhitrator umpire or third

arintrator,

It the appointment is nof made within seven clear days afier the
serviee of the notice the Court or a Jadge may on abvplication by the
party who gave the uwotice appoint wn arbitrator nwmpire or third
arhitrator who shall have the like powers to uct in the reference and
wike an awavd as if he had been appoioted by consent of all parties.

7. Where a subission provildes that the veference shall be to two Powee for party

arbitrators, one to be appointed by cach party, then unless the sub-

mission expresses o contrary intention—

() It cither of the appointed achitators refuses to act or is |©
incapable of acting or dies the party who appointed him

h certain caves
to supply
TOUALCY,

&7,

6

nmay appoint @ uew arbitmator in his place ;

M If

o siels a0 rveference one  party fails to appoint an

arbiteator, either originally or by way of substitution as
aloresaid, for seven elewr days after the other party,
having appointed his arhitrator, has served the party
making defanlt with notice to make the appointment,
the party who has appointed an arbitrafor may appoint
thaet arbitrator 1o act as sole arbitrator in the reference,
and his award shall be binding on both pacties us if he
had been appointed by eonsent

Provided that the Court or o Judge mey set aside any appointment

nkude in pursuanee of this seetion,

(the corresponding seetion of a former Act).
—~Burton v, The Shire of Bairnadale, 7 0L, R., 76.

An applienticn under this section for the pur-
pose of baving legal proceedings staved on the
ground that the matters in dispute shonld have
been submitted to arbiteation pursuant to agree-
ment must be wade after appearance if appear-
ance be requiste, and in cases in which appearance
is not requisite the application may bo mnde at
any time before {nkine any other step in the
proceedings, The ceurt has o diseretion whether
or nut it will stay procecdings.—Harrisons, Rumsay
Py, Lid. v, Crespin, 1021 V.LLR,, 643,

{a) Under a former Aect it was held that npon a
veference to three arhitrators, the awnrd to be
maie by the three or any two of them, the awnrd
of two of the arbitrators would not be invalidated
if the third arbitrator, having notice of a final
mccting, voluntarily absented himself from it,
thereby depriving bis brother arbitrators of the
opportunity of holding a joint fnal eonsultation,
though, as a gonernl rule in such o case, an award
madde by two arbitrators, in the absence of the
third, and without final consultation between the
three, conld not be supported.—Glenny v, The
Eglinton Land Company Limsied, 17 VL. R., 676.
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Arbitration Aot 8. The arbitrators or umpire acting under a submission shall

1916 2. L . .
po,,e:,i“, nnless the submission expresses a contrary intention, have power—
;;‘;“;3"“;‘& (@) to administer oaths or to take the affirmation of the partics
c 007 . and witnesses appearing ; and

{b) to state un award as to the whaole or part thereof in the form
of a special case for the opinion of the Court ; and

(¢) to correct in an award any clerical mistake or error arising
from any accidental slip or omission.
Witnesses may

be sannnoned
by subpen:.

9. Any party to a submission may sne out a writ of subpene ad
testificandum or n writ of subpana duces tecum, but no person shall be

i x o competied undee any such writ to produce any document which he
w8, could not be compelled to produce on the trial of an action,
Power to

e 30 e i 10. The time for making an award may from time to time be
mikinge asad. enlarged by order of the Court or a Judge, whether the time for

;}5 ’ E: making the award has expired or not.
b4 i )
Dowet to o ik 11. (1) In all cases of reference to arbitration the Conrt or a
P Judge may from time to time remit the matters referred or any of
TR them to the rceonsideration of the arbitrators or nmpire.(®
(2) Where an award is remitted, the arbitrators or umpire shall,
unless the order otherwise directs, muke their or his award within
tliree months after the date of the order.
i 12.® (1) Wherean arbierator or minpire has miscondueted himself,
tiurstor. the Conrt may remove him.
Th.a 11 (2) Where an arbitrator or umpire has miscondneted himself, or
Power tuget A arhiteation or au award has heen improperly procured, the Court

1 carel. M
sddeswand. iy set, the award aside,

{a) It was held that an application under a
former section to have matters referred to athi-
trators remitted to them for their reconsideration
and redetermination must be made within a
2r02&sonabla tirmo,~—Shirrefs v. Johngan, 17 V.L.IR.,

5.

The Conrt may remit an awsrd to an arbitrator
for reconsideration on the ground that material
svidence has been discovered since the award
was published, although such evidence might,
by the use of due diligence, have boen discovered
and adduced at the hearing.

An arbitrator has no power to amend an award
after its publication.—In re Dennell Brothers,
1910 V.L.R., 6l. But seo now seetion 8 (¢},

An award may bo remitted if the arhitrator
has without aevering them dealt with matters
over which he had no jurisdiction, or, semble, if
serious questione are raised which ean be properly
dealt with on a case stated ounly.—Bland v.
Inglewood, 1918 V.L.R., 467,

(5} Sec Bland v. Inglewood, cited in note {a}, oz
to the possibility of a vefusal to atate a case on &
question of law being misconduct.

It is no ground for setting aside an award
under this asction, that an examioation of the
matorials before the arbitrator discloses that
his iindings ave unsupported by, or against, the
weight of evidencs,

An award will not be set aside on the ground
that, without objection, the arbitrator heard
evidence not upon oath,

A aubmission to the arbitration of an engineer
in refersnce to a dispute over a contraot for the
supply of & macanine set out various questions
under the contraoct, some of which might depend
upon its conatruction, having regard to techaical
matters of fact, and finally included a compre-
hensive submission of all other matiers in differ-
ence betwesn tho parties arising out of or relating
to the said contract or the subject-mattor thereof
as to the rights, dutics or liabilitics of either of
the parties in conwexion with the premiscs.

Held, that the submission committed finally
to the arbitrator the sscertainment and inter-
protation of the contract, and that hia award
should not be set mside, cvon though he had, on
the face of the awand, followed a line of reasor ing
which conld not be referred to legal principle,

The power of an arbitrator undor s submiseion
originally in writing may be eflectively added to
by parol sgreement of the parties during the
procecdings before the arbitrator.—Latbam v.
Foster's Ausltralian Fibres Ltd. (1926) V.L.R.,
427,

Ses Mcolbourne Harbour Trust Commissioneray.
Hancock, 38 C.L.R,, 570, noted to section 19.
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13. An award on a submission may, by leave of the Court or & drdiration dot

Judge, be enforced in the same manner as a judgment or order to the 31':::}::'
sume effect.@ el
References under Order of Court. TIE
14. (1) Subject to Rules of Court and to any right to have Retercncetor

. . . 1 i d
particular cases tried by 8 jury, the Court or a Judge may refer any repore,

question arising in any cause or matter (other than a criminal proceed- . 1. 14.

ing by the Urown} for inquiry or report to any special referee, Io.s. 13.
(2) The report of u special referee may be adopted wholly or

pactiully by the Court or a Judge, and if so adopted may be enforced as

o judgment or order to the same effect.

15. In any cause or matter (other than a criminal proceeding by Reference tor
the Urown)— . toal.
{#) If all the parties interested who are not under disability
cousent ; or
{6) If the eause ur matter requires any prolonged examination
of documentsor any scientitic or local investigation which
cannot in the opinion of a Court or a Judge convenientl
he made before a jury or conducted by the Court throng
its other ordinary officers ; or
{¢) I the question in dispute consists wholly or in part of
muatters of account, .
the Court of & Judze may at any time order the whole cause or matter,
or any quustion or issue of fact arising therein, to be tried before
a specinl referee or arbitrator respectively agreed on by the parties or
without such agreement before u special referee or officer of the Court.®

Ib, . 15.
Ib.a 4.

18. (1) In all cases of reference to a special referee or arbitrator Power ana
under an ovder of the Court or a Judge in any cause or matter, the fejerees sg
special referce or arbitrator shall be deemed to be an officer of the arvitmtons.
Clonrt, and shall have such authority and shall conduct the reference in f:_' . ::
sach manner as may be preseribed by Hules of Court, and subject

thercto as the Court or aJudge may direct,

(2) The report or award of any special referee or arbitrator on any
snch reference shall, unless set aside by the Court or a Judge, be
equivalent to the verdict of a jury.

(3) The remuneration to be paid to any special referee or arbi-
trator to whom any matter is referred under order of the Court or &
Judge shall be determined by the Conrt or a Judge who shall also
determine by wihom and in what propartions the remuneration shall be
paid.

17, The Court or o Judee shall as to references under order of Coust to have

the Court or a Judge have all the powers which ave by this Act Feterencenby

conferred on the Conrt or a Judge us to references by consent ont 2™

Id. 5 17,
of (tourt. 1b.s. 16

{6} Where the award is a nullity as having dealt  in dispute to arbitration where on & building
with matters not within the jurisdiction of the  contract it appeared th t the work sued for was
arbitmtors it will not bo enforeed or sev aside.  done, and that only the amount to be paid for
—Buckley v. The Board of Land and Worke, 18 such work was in dispute.~Wateon v.

V.L.R., 322 8 A LT, 139,

{#) An ordor was made referring the matter
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Arhstration Aot
14l 18
Wilaieway
nluled 10
[RSEIT]

B d it

LR & O R

18, Fyvery

in the Sapreme Cort,
SLatenpent af
cas i iding
ariniiaon
L1/ A1

Tieo o, 14

persont whose attendanes is vegquired as o
shall be entitled 1o the Tike eondiet mones ol payment of expenses
mpt for loss of thine as for and npon sttendanee at o foiad of an seoon

S Giko, VL

treneril,

Wit hes s

19, Any referee arbitrator or mnpire may at any stage o the
procovdmges mder a veferenee aid shall 8 s divecied by the Court or
idndae state in the form o a speentl case Ton the opunon ol the Coun

ary question of liwet srising i the come ol the reteree®

Vol -,

1o, M,

Ih o~
B of
Tt by
kst g amid
RIS TEE N

b s 21,
I[h - :1.
Penalty tor
petjury,
Ih, ¢, 22,

LTSN

20. Ay crder made inder this Aer iy be nde on saelr (e
as fo eosts ot otherwise s the authorty vaking the onder thinks just.
21, Provision wmay fron thme to time be made by Rubes ol Cone
for conferiimg o may master ar other oilice
or ay o the jaresdietion eonferved by this Aetor the Contt oraJadee,

Cahe ~upreme Conr all

22, Fvery persen who wilfully and voronpthy cives fidse evidenwe
belore wuy referee avbitrator or nmpive shadl be oty o wilfad and
corrnpi perjney as if the evidence lad heen civen e open eour

atd may be dealt with prosecuted and punishad decordingly,

Application ot
A1 o reforenees

23, This Aet shall apply to every aelateation wwder any Aet

nnder ~tdntory Passed befure or after the eonmencement of tlac Aetas i the arbitiation

Perers
16« 3.
| TR |

WA }_llll':‘*lFELIlT

tn a sobmission
ireunststent with the et regulating the sebinstion or with any vales

execpl e s L oas s b s

or procediee anthiorized or recognised by that Aet.

{n) Where in proceedings before arbitrators
there is a real contlict of evidenre no question of
law {within the meaning of that expression 1n this
geetion) arises aa to the ullicteney of the evidenee
to justify any finding, nnd no such question nrises
even if the evidence (at all events of 1t he wholly or
partially oral) is all en onc side, if on that «ide is
the onug of proof ; but the guestion whether thero
18 ur i3 not any evidence upon which there mizht
properly be a finding in favour of the persnn on
whom is the oous of proof muy be a gquestion of
law,

Arlatrators having on oral aml decumentary
evuivnee made certain finfnes of fuct and stated
them in the form of a <pecal ease, one of the
pactica tonk out a semmens under this section
asking that they be ordered 1o state a further case
on the * queation of law '* whcther there was any
evidence proper to go to the arbitiators in respect
of thoer findings of fact and whether on the
evidenee the findings were nat sarch as o reasen-
able man could come to.  Hold, that the case
being one of a conflict of evidence and not ooe of
“no evidenee ™ no queation of Lo arose and that
ne further case should be dircotod.—-Driver v, War
Servire Homes Cormmissioner, 1024 V. L.R,, 515,

The expreasion ** any gquestion of law arising in
the couese of the reference ' s not rostreted to
guestions of law which ineidentally urise for the
first time i the course of the proceedings befora
the arbiteators, ot inelvdes matters whivlh have
arisen  before the reference wnd which  bave
occasioned the reference being cither in the
contemplation of the pariics at the outset of the
dispute or necessarily mvolved in the dispute

though not actually contemplated, and the Court
bas pursdiction Lo order arbitrators before awnrd
to atate a speoal ease on that basas,

In exervising 1< diseeetion umder 1his seclion
the Conrt will arde ra special cane if sntfivd 1here
ig s rcal pomnt of laow aid thal the arlbitentors are
not spedlally guabified 1o dedide i

Form of quie-twens 1o b asked e speonl case
settler,

o rean arlateathion between I ofonge Shire ansd
Corr, 104 ¥ L., 66, aflirimed with o vunbom,
HET W8 P L

(h) The co-te of a special case stated ander
this rection e in the shretwn of the miatraior.
—Inthe matter of the atlnteaton botwoen Grontch
and the Stede ferere and Hater Supply Gominise
sion, 1943 V.I.R., 450

Fhe arbitralor duting 1le comse of the acbi-
tration staled thotl he woulid, by stating & cose
or otherwise, affira the appellants an opportunity
of phiaitung the apmion of the Supreme Courg
upon the question of the coustrncton of the
oontract, and the nppellants were therebs induewd
to refran from applyinz 1o 1he Court undver this
seetion for an order ditecting the ahifoalor to
atate a case for the opimon of the Cowmt. ‘The
arbitrator made Tiis awanl, il at e seme tima
igsued his rensons for s awand, wherehy the
appellants were enabicd on o metion ta sl aeide
the award to raso tle substanim] points of law
upon whith it telied.

Hebd, that the arliizafor was not gmlly of
misconduct.— M Wavrn. Hehowr Truast Commas-
sioners v, Haneock, 30 CLLAL 570,
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SOHBDULES.

FIRST SCHEDULE. Section 2.
_ﬁ_"—_—.—u_—nﬁ_rr_m__._g_.ﬁw_m — e
Humier of Actk, l Title of Ach. b Extent of chéal.
2614 1| Arbitration Aot 1815 % The whole.

GRCOND SCHEDULE. Secfion 4.
TROVISIONS TO BE IMFLIED 1N BUSMISSIONS. o
(o) If no other mode of reference iz provided, $he referemce shall be to a single
arbitraton
(k) If the reference is to WO arbitrators, the two avbibtrators may appoint an
wmpire ab any Hme within the period doring which they have power to make an award.
e} The arbitvators shall muake their award in writing within three months after
entering on the reference, or after hoving been called on {0 ach Ly notiee in writing from
any parsy to the gubmission, or unor before any later dale to which the arbitrators, hy any
writing signed by shem, may fyom Hime to time eularge the time for making the award.
(dy If the arbibrators bave allowed their time ov extended time to expire without
making an award or have deliverad to any party to Lhe submission or vte the umpire
2 notice in wribing stating vhat shey cannob agree, the wmpire may forthwith enter upon
the peference in lieu of the arbityators.
t¢) The nmpire shall make bis award in writing within one menth after the
original or evtended time appointed fov pmaking the award of the arbitretors lhas
expived, or on or before any tater day to which the umgire by any writing signed by
him may from time to time enlarge the time for making bhis award.
. o the reference, and ail persous clalning through them respec-
tively, shall subject Lo any leual objection submit ko be examined by the arbitvators or
wmpire, on oabi or affirmation, in relation to the mathers in dispute and shall, subject
ag aforesaid, produce befors the arbitrators or umpire all Books, deeds, papers, accounts,
writings, and documents within their possession ar power respectively which way he
required or culied for, aud do ull osher things which during $ne proveedings on the
refprencs the arbiirators or BUApLre Wy roguire.
(g} The witnesses oD the reference shall,
he examined on ocabh or affirmation.
(k) The award to he made vy the arbitrators or umpire shall be fnal and binding
on the parfies and the persons glaiming under them respectively.

(i) The costs of the reference and award shall be in the discretion of the
arbitrators or umpire, who may direet to and by whom and in what manner those
coste or any pard phereof shall be paid, and may tax or sotle Lhe amount of costs to be
so paid or any parh thereof, and may award cosis bo be paid ap between solicitor and
chient, suuh coste ncluding the charges of the umpire, if any, and of the arbitrators) may

“%n the application of any party interested be taxed by the Taxing Master of the

Supreme Conrt.

/1t The partios

if the arbitraters or umpire think fit,




