
ARBITRATION. IT!) 

ARBITKATION ACT 1928. 

An Act to consolidate the Law relating to Arbitration. 19 GEORGE V. 
No/3637. 

[12th February, 1929.] — 

BE it enacted by the King's Most Excellent Majesty by and with Arbitration Act 

the advice and consent of the Legislative Council and the1 9 1 6 ' 
Legislative Assembly of Victoria in this present Parliament assembled 
and by the authority of the same as follows (that is to say):— 

1. This Act maybe cited as the Arbitration Act 1928, and shall short title and 
come into operation on a day to be fixed by proclamation of the comnie"cen,em 

Governor in Council published in the Government Gazette. 

2. The Act mentioned in the First Schedule to this Act to the iiepeai. 
extent thereby expressed to be repealed is hereby repealed. Such 
repeal shall not. affect any rule made or any thing done or suffered or 
any right acquired or duty imposed or liability incurred under the 
said repealed Act before the commencement of this Act or the 
institution or prosecution to its termination of any legal proceedings 
or other remedy for ascertaining or enforcing any such liability. 

3 . In this Act unless inconsistent with the context or subject-
Definitions. 

matter— ib. »• s. 
'• Submission " means a written agreement to submit present or |j2

4*6
$

8 J7
ict-

future differences to arbitration whether an arbitrator is 
named therein or not. 

" Court " means the Supreme Court. 
" Judge"' means a Judge of the Supreme Court. 
" Rules of Court" means the Rules of the Supreme Court made 

bv the proper authority under the Supreme Court Act 
1928 or any corresponding previous enactment. 

References hi Consent out of Court. 
^ * . . . , . Submission to be 

4. (1) A submission unless a contrary intention is expressed therein irrevocable, and 
shall be irrevocable except by leave<0) of the Court or a Judge and shall an order of 

have the same effect in all respects as if it had been made an order of j°"4
rtj 

the Court. ib. ».2. 
(a) Under the provision of a former Aot, where one of the contracting parties had become 

insolvent, it was said that such leave should be given.—In re Fruman v. Ktmptttr, 1909 V.UR., 394. 
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Arbitration Aot 
101ft. 
Provisions 
implied 
in submissions. 
1:2 & r.i Viot. 
C. 4l> 8 I 

Second 
Schedule. 
Power to stay 

(2) A submission unless si contrary intention is expressed therein 
shall be deemed to include the provisions set forth in the Second 
Schedule to this Act so far as they are applicable to the reference 
under the submission. 

lb. ». 6. 

Ib » 4. 

5. If any party to a submission or any person claiming through 
or under him commences any legal proceeding's in any conrt(°) against 

l!her*th"?e i»» a n y °ther party to the submission or any person claiming through or 
submission. under hiiu in respect of any matter agreed to lie referred any party to 

such legal proceedings may at any time after appearance and before 
delivering any pleadings or taking any other steps in the proceedings 
apply to that court to stay the proceedings and that court or a judge 
thereof if satisfied that there is no sufficient reason why the matter 
should not be referred in accordance with the submission and that the 
applicant was at the time when the proceedings were commenced 
and still remains ready aud willing to do all things necessary to the 
proper conduct of the arbitration may make an order staying the 
proceedings.(6) 

(a) Qucere, whether thia section applies to an 
action in the High Court.—Lady Carrinqton 8.S. 
Co. v. The Commonwealth, 29 C.UIl., 590 (N.8.W.). 

(6) Under a formor Act it was held that be
fore exercising the power to stay proceedings, the 
Con rt rcquirod to be satisfied (1)that no sufficient 
reason existed why the mattors in dispute could 
not be or ought not to bo referred, and (2) that the 
defendant was willing to concur in nil acts neces
sary for the arbitration, and that the burden of 
satisfying the Court upon both these points 
rested upon the defendants.—Thomson v. Tas-
manian Fire Insurance Company, 11 V.L.R., 54. 

Whore the parties to a contract have bound 
themselves to refer all mattors in dispute there
under to arbitration, the jurisdiction of the Court 
to stay prooeedings in an action depends upon 
there being no sufficient reason for not referring 
and the willingness at all times of tho defendant 
to proceed with the reference. Where the matters 
had been referred, and a defective award made in 
favour of the defendant, which he had not taken 
proceedings to rectify, it was held the Court would 
not stay prooeedings in an action afterwards com
menced.—Martin v. The Board oj Land and Works, 
5 V.L.R. (L.), 117. 

Pro eediugs will bo stayod notwithstanding 
th it the reference is, by the contract, to be made 
to a referee hostile to the plaintiff or not an in
different person.—Evans v. The Board of Land and 
Works, 5 A.J.R., 182. 

One of tho conditions of a contract between a 
Shire Council and a contractor for building a 
budge provided that the contractor should com
plete the whole of tho works on a certain day. 
Another condition provide! that, if the con
tractor should, in the opinion of the engineer, 
fail to make such progress with the works as the 
engineor should deem sufficient to insure thoir 
completion within tho specified time, and should 
fail or neglect to rectify such cause of complaint 
for seven days, after being thereunto required in 
writing by the engineer, it should be lawful for the 
Council to determine the contract. A third con

dition ptovidod should " any doubt dispute or 
difference arise or happen touching or Concerning 
the said works . . . . or in relation to the 
exercise of any of tho powers of the Council or the 
engineer under this contract or any claim made by 
the contractor in con-cquenco theieof or in any 
way arising therefrom or in lelation to any im
pediment prevention or obstruction to or in tho 
carrying on of the works of this contract or any 
part thereof (or any extras additions enlarge
ments deviations or alterations thereon or thereof 
or any of them or any part thereof) by the Council 
or the engineer . . . . or any claim made by 
the contractor in consequence theieof or in any 
way arising therefrom or touching or concern
ing the meaning or intention of this contract or 
of the specifications or conditions or any other part 
theroof . . . . or respecting any other 
matter or thing not hereinbefore loft to tho de
cision or determination of the engineer," every 
such doubt, dispute, and difference should from 
time to time be referred to, and settled and decided 
by the ongineor. Subsequently the Council 
agreed to extend tho time for completion, and by 
an indenture between the parties, the condition 
for completion on a certain day was rescinded, 
and a new condition was substituted identical 
in terms except that a new dite for completion 
was inserted. The Council, after the original 
date of completion and boforo tho new date, 
purported to determine the contract in pur
suance of the conditions in that behalf. 

An action having been biought by the con
tractor claiming {inter alia) damages for breach 
of contract, for wiongful prevention of due and 
comploto performance, and for wrongful deter
mination of the contract, and upon a quantum 
meruit for work and labour dono: 

Held, that tho matters in dispute wero refer
able to the arbitration of the engineer, notwith
standing that tho original time for completion 
had passed when the contract was detei mined, 
and, therefore, that the action should be stayod 
under .section 152 of the Supreme Court Act 1890 
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6. In anv of the following eases :- Arbitration Act 

provides that the reference shall be to If16* f' ,. 
' I'ower for the 

(j{) Where a submission 
a SITILTIO arbitrator and all the parties do not after conrt in certain 
, . . . . j • , i • , i n cases to appoint 

dillerence:, have arisen concur in the appointment oi an an arbitrator, 
• r r l i i t r - i t n r • umpire, orthir.I 
• ITDUr. l lOl . _ _ arbitrator. 

{/)) If an appointed arbitrator refuses to act or is incapable of oi&wjvict 
acting or dies and the submission does not show that ite-m"•B-
was intended that the vacancy should not be supplied 
and the parties do not supply the vacancy : 

(c) Where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator and do not appoint 
him : 

(//) Where an appointed umpire or third arbitrator refuses to 
act'"' or is incapable of acting or dies and the submission 
docs not show that it was intended that the vacancy 
should not be supplied and the parties or arbitrators do 
not supply the vacancy : 

any party may serve the other pa ties or the arbitrators (as the case 
may lie) with a written notice to appoint an arbitrator umpire or third 
arbitrator. 

If the appointment is not made within seven clear days after the 
service of the notice the Court or a Judge may on application by the 
party who gave the notice appoint an arbitrator umpire or third 
arbitrator who shall have the like powers to act in the reference and 
make an award as if he had been appointed by consent of all parties. 

7. Where a submission provides that the. reference shall be to two vower for party 
arbitrators, one to be appointed by each party, then unless the sub- j " mp^Jycai,e8 

mission expresses a contrary intention— 
""" " ' of 

incapable of acting or dies the party who appointed him 
nan appoint a, new arbitrator in his place ; 
on such a reference one party fails to appoint an 
arbitrator, either originally or by way of substitution as 
aforesaid, for seven clear days after the other party, 
having appointed his arbitrator, has served the party 
making default with notice to make the appointment, 
the party who has appointed tin arbitrator may appoint 
that arbitrator to act as sole arbitrator in the reference, 
and his a.ward shall be binding on both parties as if he 
had been appointed by consent : 

Provided thai the Court or a Judge may set aside any appointment 
made in pursuance of this section. 

(a) If 

(/,) If 

Tacancy. 

either of the appointed arbitrators refuses to act or is ' *' ' 
1 1 - - . - - - - - lb. t 6\ 

( the corresponding section of a former Act) . 
—Burton v. Tlie Shire oj Buirnsdale, 7 C.L.R., 76. 

An application under this section for the pur
pose of having legal proceedings s tayed on t h e 
ground t h a t the ma t t e r s in dispute should have 
been submit ted to arbi t ra t ion pursuant to agree-
m e n t must be made after appearance if appear
ance be requisite, and in cases in which appearance 
is not requisite the application may be made a t 
a n y time before taUini; any other s tep in the 
proceedings. The ec.urt has a discretion whether 
or not it will s t ay proceedings.—Harrisons, Ramsay 
Ply. Ltd. v. Crispin, 11)21 V.L.R., 643. 

(a) Under a former Act i t was held t h a t upon a 
reference to three a rb i t ra tors , t h e award t o be 
made by the three or a n y two of t hem, t h e award 
of two of the arbi t ra tors would not be inval idated 
if tho th i rd arb i t ra tor , having notice of a final 
meeting, voluntari ly absented himself from i t , 
thereby depriving his brother a rb i t ra tors of the 
oppor tun i ty of holding a joint final consul ta t ion, 
t hough , a s a general rule in such a case, an award 
made by two arbi t ra tors , in the absence of the 
th i rd , and wi thout final consultat ion be tween the 
three , could not be supported.—Glenny v . Tlie 
Eglinton Land Company Limited. 17 V.L.R. , 676. 
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Arbitration AH 
1916 «. 8. 
Powers of 
arbitrator*. 
62 & 63 Vict. 
c 49 8.7 

Witnesses nia\ 
be summoned 
bv subpcena. 

lb » 0. 

l b ». 8. 

Power to 
enlui^e time foi 
miki i ip aw.ud. 

lb * 1" 

lb. , 9. 

Power to ro nit 
award. 

lb. s 11. 

lb s 10 

Power to 
remove 
arbitrator. 
lb. t. 12. 
l b . s 11. 

Power to set 
aside award. 

8. The arbitrators or umpire acting under a submission shall 
unless the submission expresses a contrary intention, have power— 

(a) to administer oaths or to take the affirmation of the parties 
and witnesses appearing ; and 

(6) to state an award as to the whole or part thereof in the form 
of a special case for the opinion of the Court ; and 

(n) to correct in an award any clerical mistake or error arising 
from any accidental slip or omission. 

9. Any party to a submission may sue out a writ of subpoena ad 
testificandum or a writ of subpwna duces tecum, but no person shall be 
compelled under any such writ to produce any document which he 
could not be compelled to produce on the trial of an action. 

10. The time for making an award may from time to time be 
enlarged by order of the Court or a Judge, whether the time for 
making the award has expired or not. 

1 1 . (1) In all cases of reference to arbitration the Court or a 
Judge may from time to time remit the matters referred or any of 
them to the reconsideration of the arbitrators or umpire.*0* 

(2) Where an award is remitted, the arbitrators or umpire shall, 
unless the order otherwise directs, make their or his award within 
three months after the date of the order. 

12.(6> (1) Where an arbitrator or umpire has misconducted himself, 
the Court may remove him. 

(2) Where an arbitrator or umpire has misconducted himself, or 
an arbitration or au award has been improperly procured, the Court 
may set (he award aside. 

(a) It was held that an application under a 
former section to have matters referred to arbi
trators remitted to them for their reconsideration 
and redetermination must be made within a 
reasonable timo.—Shirrejs v. Johnson, 17 V.L.R., 
225. 

The Court may remit an award to an arbitrator 
for reconsideration on the ground that material 
•vidence has been discovered since the award 
was published, although such evidence might, 
by the use of due diligence, have boon discovered 
and adduced at the hearing. 

An arbitrator has no power to amend an award 
after its publication.—In re Bennett Brothers, 
1910 V.L.R., 61. But see now soction 8 (c). 

An award may bo remitted if the arbitrator 
has without sovering them dealt with matters 
over which he had no jurisdiction, or, semble, if 
serious questions are raised which can be properly 
dealt with on a case stated only.—Bland v. 
Inglewood, 1918 V.L.R., 407. 

(A) See Bland v. [nglewood, cited in note (o), as 
to the possibility of a refusal to state a case on a 
question of law being misconduct. 

I t is no ground for setting aside an award 
under this section, that an examination of the 
materials before the arbitrator discloses that 
his findings are unsupported by, or against, the 
weight of evidence. 

An award will not be sot aside on the ground 
that , without objection, the arbitrator heard 
evidence not upon oath. 

A submission to the arbitration of an engineer 
in reference to a dispute over a contraot for the 
supply of a macnino sot out various questions 
under the contract, some of which might depend 
upon its construction, having regard to technical 
matters of fact, and finally included a compre
hensive submission of all other matters indiffer
ence between the parties arising out of or relating 
to the said contract or the subject-matter thereof 
as to the rights, duties or liabilities of either of 
the parties in connexion with the premises. 

Held, that the submission committod finally 
to the arbitrator the ascertainment and inter
pretation of the contract, and that his award 
should not be set aside, evon though he had, on 
the face of the award, followed a line of roasor iug 
which could not be referred to legal principle. 

The power of an arbitrator undor a submission 
originally in writing may be effectively added to 
by parol agreement of the parties during the 
proceedings before the arbitrator.—Latham v. 
Foster's Australian Fibres Ltd. (1926) V.L.R., 
427. 

See Melbourne Harbour Trust Commissioner* T . 
Hancock, 39 C.L.R., 570, noted to section 19. 
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13. An award on a submission may, by leave of the Court or a ^ * ' ^ J n i " 
Judge, be enforced in the same manner as a judgment or order to the Ent0£ing' 
same effect/* *"™|- f 

52 & 63 Vict. 

References under Order of Court. <=• 4 » « - « • 
14. (1) Subject to Rules of Court and to any right to have Reference for 

particular cases tried by a jury, the Court or a Judge may refer any r"p0rt
y *" 

question arising in any cause or matter (other than a criminal proceed- /».». i*. 
ing by the Crown) for inquiry or report to any special referee. Ih-"-13-

(2) The report of a special referee may be adopted wholly or 
partially by the Court or a Judge, and if so adopted may be enforced as 
a judgment or order to the same effect. 

15. In anv cause or matter (other than a criminal proceeding by Reference for 
, i /1 \ " trial. 

the Crown)— . n , 16 

{a} If all the parties interested who are not under disability n>. s u. 
consent ; or 

(b) If the cause or matter requires any prolonged examination 
of documents or any scientific or local investigation which 
cannot in the opinion of a Court or a Judge conveniently 
be made before a jury or conducted by the Court through 
its other ordinary officers ; or 

(c) F.f the question in dispute consists wholly or in part of 
matters of account, 

the Court of a Judge may at any time order the whole cause or matter, 
or any question or issue of fact arising therein, to be tried before 
a special referee or arbitrator respectively agreed on by the parties or 
without such agreement before a special referee or officer of the Court.(6) 

16. (1) In all cases of reference to a special referee or arbitrator Powers and 

under an order of the Court or a Judge in any cause or matter, the ""erei'slnd" ° 
special referee or arbitrator shall be deemed to be an officer of the »rb"r»tor«-
Court, and shall have such authority and shall conduct the reference in lb t 16> 
such manner as may be prescribed by Rules of Court, and subject 
thereto as the Court or a.Judge may direct. 

(2) The report or award of any special referee or arbitrator on any 
such reference shall, unless set aside by the Court or a Judge, be 
equivalent to the verdict of a jury. 

(3) The remuneration to be paid to any special referee or arbi
trator to whom any matter is referred under order of the Court or a 
Judge shall be determined by the Court or a Judge who shall also 
determine by whom and in what proportions the remuneration shall be 
paid. 

17. The Court or a Judge1 shall as to references under order ofCourtt0hav« 
the Court or a, Judge have all the powers which are by this Act reference! by 
conferred on the Court or a Judge as to references by consent outconseni 

„ n •> lb.«. n . 

oi Court. ib. 8. i6 
(a) Where the award is a nullity as having dealt in dispute to arbitration where on a building 

with matters not within the jurisdiction of the contract it appeared th t the work sued for w u 
arbitrators it will not bo enforced or set aside. done, and that only the amount to be paid for 
—Buckley v. The Board of Land and Work*, 19 such work was in dispute.—Walton v. Donaldton, 
V.L.R., 522. 8 A.L.T., 139. 

(6) An order was made referring the matter 
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A rbitration Act 
Ull', v 18 
Witnesses 
< nt it leil to 
t xpenvL's 
b-> A •,; v a t . 

• l'> -. IS. 

Sldtt'llli'tlt Of 

i as. JK iidmii 
.irtmi.uion 
II, . 10 
lb . s. IB. 
Costs. 

lb t, JO. 

11, - »i. 
KM I. MI if 
pou. i , l,y 
in.i-.ti i^ .mil 
nlhei i,tin i rs . 

lb. « 21. 

ii. ., n. 

Penalty for 
perjury. 
lb. s. 22 . 
lb s ii 

Appln ,i! ion nf 
Ai l to reference-
UTIIIIT st i tn tory 
powers 

lb . 23 . 
II, i . ii 

(it'HCI'lll. 

1 8 . Every person whose attendance is rci|uireil as a, witness 
shall he entitled In the like conduct money and payment of expenses 
and for loss of t ime as i'or and upon at tendance al a, tiial of an aclion 
in the Supreme I 'ourt. 

1 9 . Any referee arbi t rator or umpire may al an\ sta^e of the 
proceedings uuilcr a reference and shall if so directed l>\ the ('ouit or 
a .Indue state in the for in of a special case I'oi the opinion of the Coin I 
any quest ion of law1"1 arising in the com s 1 of I he refer eiiee.C'' 

2 0 . Any order made under fhis Act may he made on such terms 
as to costs or otherwise as the authority making the order 1 hinks jus t . 

2 1 . l 'ro\ ision m,iv from time to time he made by liules nl ( 'ouit 
for eoul'ei l inu on any master or ot her ollkvi of the Nipioine COIIM all 
or any of the jurisdiction conferred by this Ad oi tin ('oin t or a . h a k e . 

2 2 . Kverv person who wilfully and con upt i\ LMVCS fake eviden-e 
before any referee arbi t ra tor or umpire shall be iMiilty ot' wilful and 
corrupt perjury as if the evidence had been uiven in open court 
and may be dealt with prosecuted and punished aeeonl iuul \ . 

2 3 . This Act shall apply to every arbitration under an\ Act 
passed be lore or after the commencement of this Act as if the arhiti ation 
were pursuant to a submission exci.pt in so far as this Art is 
inconsistent with the Act re^itlatinu' tin' arbitration or-with any rules 
or procedure authorized or recognised bv that Act. 

(a) Where in proceedings before a rb i t ra tors 
the re is a real conflict of evidence no question of 
law (within the meaning of t ha t expression in this 
section) arises as to the sufficiency of the evidence 
to justify any finding, and no such question arises 
even if the evidence (at ail e i e n t s if it be wholly or 
part ial ly oral) is all on one side, if on that side is 
the onus of proof ; hut the question whe the r t l u r o 
is or is not any evidence upon which there might 
properly be a finding in fa \our of the person on 
whom is the onus of proof m a y be a quest ion of 
law. 

Arbi t ra tors having on oral and documen ta ry 
evidence made certain findings of f..ct and s ta ted 
t h e m in the form of a sper ial case, one of the 
p a r t u s took out a summons under th is sect ion 
asking th.it they be ordered to s tate a further case 
on the " question of law " whi thc r there was a n y 
evidence proper to go to the arbi t ra tors in icspeut 
of their findings of fact and whether on t h e 
evidence the findings were not such as no reason
able man could come to. Held, t h a t the case 
being one of a conflict of evidence and not one of 
" no evidence " no question of law arose arrd t h a t 
no further case should be directed.—-Driver v. I Tor 
Service Homes CommUiiovei, 1024 V.L.K., filfi. 

The expression " any question of law arising in 
t h e course of the reference " is rw>f n strieted to 
quest ions of law which incidentally arise for tho 
first t ime in the course of flic proceedings before 
t h e arb i t ra tors , bu t includes ma t t e r s which have 
arisen before the reference and which havo 
occasioned the reference being ei ther in the 
contemplation of the parlies at the outset of the 
dispute or necessarily involved in the dispute 

though not actual ly contemplated , and the Court 
has jurisdiction to order arbi t ra tors before award 
to s ta te a spct ial case on lhat basis. 

In exercising its discretion under this section 
t h e Court will ordi r a special ia.se if satisfied there 
is a real point of law ami that the arbi t ra tors are 
not speual ly qualified to dei ide ii. 

Form of quest ions to be aski d m s[ieual case 
set t led. 

In re, an arbi t rat ion between ]} odonqu Shire and 
Carr, 1024 V UK. , oil, a i l i rnud with ,i variation, 
IS4 C.L.K., 234. 

(h) The costh of a special case s tated under 
this section aie in tho di-< return of the arbr t ra lor . 
— I n the matter of the ,ubit ration between Oronlch 
a n d the State Hirers mid >Vater Supply Commis
sion, 1913 V.L.R. . 4.",."). 

The a rb i t r a to r d in ing tho course of the a rb i 
t r a t i on s ta ted th,.t he would, by s t a t ing a i aso 
or otherwise, alTom the appel lan ts an oppo r tun i t y 
of ob ta in ing tho opinion of the .Supreme C( u r t 
upon t h e quest ion of t h e const ruct ion of t h e 
Oontract. and t h e appel lants were t he re in induced 
t o refrain from a p p h ing to t h e Court under th i s 
section for an order d i i e r t ing the a rb i t i a to i t o 
s t a t e a ease for tfie opinion of the Court . Tho 
a r b i t r a t o r m a d e his award , and a t the same t nno 
issued his reasons for his award , wheieby t h e 
appe l l an t s were enabled on a mutton to s i t a~ido 
t h e award to raise t h e substantra l points of law 
upon w hit h it relied. 

Held, t h a t tho arh i t i . i tor was not gmlU of 
misconduct .—J/< Ibnvrii' Ilnilniui Trust Commis
sioners v. Hancock, 11'.) CM..11 , u7D. 
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