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No. CCLXXXIV.

An Act to amend the Law for Imprisonment for

~ Debit. [20th Septembér, 1865. ]

' HEREAS it is expedient to amend the law for imprisonment tor

lobt Be it therefore enacted by the Queen’s Most Excellent
Majesty by and with the advice and consent of the Legislative Council
and the Legislative Assembly in this present Parliament assembled and

Dy the authority of the same as follows (that is to say)— | .

1. Except as is hereinafter provided no person after the commence- Imprisoument - for:
ment of this Act shall be arrested or imprisoned or shall be detained in ;‘g};ﬁ abolished ex-
prison upon any writ of capias ad satisfociendum issued out of the —cwes.
Supreme Court after or before the passing of this Act any law or practice
of such court to the contrary notwithstanding and no defendant shall be
arrested or imprisoned for or m satisfaction of any order made by
justices under any law authorising justices to make an order for the
payment of any sum uot exceeding twenty pounds in respect of any one
or more cause or causes of action or the cause of complaint mentioned ;
i1 the First Schedule hereto It shall not be lawful after the commence- First Sehedule
ment of this Act for the clerk of any county court to issue a warrant of
commitment upon a return made te any warrant of execution that the
bailiff or officer could find no sufficient property of the person against
whom such warrant shall have issued liable to satisfy such execution
and no person shall be arrested or imprisoned in execution upon or in
satisfaction of any judgment or order recovered or obtained In any
county court save in the special cases where such court is empowered
by law to make an order of commitment and in no such case shall any

person be committed for a longer period than four months.

2. Whenever
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2. Whenever any sum of money recoverable under any judement
of the Supreme Court or under any such order of justices as afo?*e‘s%ill
shall remain unsatisfied in the whole or in part it shall be lawful 'Jf’orkzhce
person cutitled to recover such money whether or not any exeeﬁ‘tion
shall have issued upon or under such judgment or order to obtain
from the prothonotary where the money is recoverable under a judg-

ment of the Supreme Court or from the clerk of petty sessions where

Second Schedule.

And may_ be ex-
~ amined;; and im-
I prisoned.

the money is recoverable under an order of justices a summons in the
form contained in the Second Schedule to this Act or to the like effect
directed to the person liable to pay such money and such summong
shall be served personally and if he shall appear in pursuance of such
summons he may be examined upon oath by any judge of the Supreme
Court or by any two justices (as the case may be) touching his estate
and ecffects and as to the property and means he has of paying satis-
fying and discharging such sum of money or such part thereof as shall
remain unsatisfied and as to the disposal he may have made of any
property and as to his intention to leave Victoria without paying such
money as 1s still unsatisfied ‘or to depart elsewhere within Victoria with
intent to evade payment and as to the mode in which the liability the
subject of such judgment or order was incurred and the person obta:iniri.g
such summons as aforesaid and all other witnesses whom the judge or
the justices'shall think requiSite may be examined upon oath touching
the enquiries authorised to be made as aforesaid. |
3. If a person summoned as aforesaid shall not attend as required by
such summons or allege a sufficient excuse for- not attending or shall
if attending refuse to be sworn or to disclose any of the things aforésaid
or if' he shall not make answer touching the same to the satisfaction of such
judge or justices (as the case may be) bhefore whom the summons is return-

. able or it it shall appear to the satisfaction of such judge or justices that
such person ‘if a defendant incurring the debt or liability which is the

~subject of the action or proceeding in which judgment or an order has

been obtained has obtained credit from the plamtiff or complainantunder

false pretences or by means of fraud or breach of trust or has wilfull
)

contracted such debt or liahility without having at the same time a
reasonable expectation of being able to pay or discharge the same or shall
have made or caused to he made any gift delivery or transfer of any

property or shall have charged removed or concealed the same with

intent to defraud his creditors or any of them or has then or has had since
the judgment obtained or order made against him sufficient means and
ability to pay the debt damages costs or money so recovered against
him or ordered either altogether or by any instalment or instalments
which the court in which or the justices from whom the judgment or
order was obtained shall have ordered and shall have vefused or neglected
to pay the same or that such person is about to leave Vietoria without
paying such debt damages costs or money ov so mueh thereof as iw still
unsatisied or is about fto depart elsewhere within Vietoria with intent
to evade payment it shall be lawftul ior such judee or justices (as the

case
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o MAY be) if he or they shall think fit to order that unless such
tJ)b'%on shall pay into such court or to the clerk of petty sessions (as
li ase may be) eithe'f; forthwith or within the time limited in such
pler the money 0 unsatistied together with the costs of' and occasioned
v such sumunons and exammation he shall be committed to prison for
q time 1ot e?;ceedmg six months when the Qrder is madp by a Judge
"4 ot exceeding two months when the order is made by justices.

4, In any case in which any defendant in any action in the Supreme
| (purt or Upon Ay SUmMmons befqre - justi.ces in respect of any cause
p causes of action or the cause (3'[‘ complaint aforesaid shall Perspna]ly
ppea at the trial or hearing of the same the court or the justices at
je tial or hearing of the cause or summons or at any adjournment
dereof if a verdiet or an order shall he found or made against the
ifendant shall have the same power and authority of examiming the
Juntiff or complainant and defendant and other parties touching the
ings hereinbefore in the last preceding section mentioned and of
mking an order as such court or Justices might hfw.e exercised under
e provisions hereinbefore contained in case the plaintifl or complainant

ad
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| jad obtained a summons for that purpose after judgment or order as .-

lereinhefore mentioned. |

5. Whenever any order for commitment shall have been made Formof commitment.

uder the provisions hereinbefore contained and the money and costs
mned therein shall not have heen paid into court or to the clerk of
pity sessions (as the case may be) in pursuance thereof the prothono-
ey or the elerk of petty sessions shall without any previous notice or
sunmons to the party required ‘to pay the same issue a warrant in the
fim in the Third Schedule to this Act or to the like effect and the
dieriff or constable and the keeper of the gaol to whom such warraut 1s
lirected shall respectively execute and obey the said warrant and all
onstables and other peace officers shall aid and assist in the execution
il such warrant.
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Third Schedule.

6. Auy judgment debtor or defendant aggrieved by any order of Judgment debtor and

onmitment made under the preceding sections may upon entering into
ich recogmizance and subject to such terms and conditions as the judge
I Justices shall think fit appeal against such order to the Supreme
Cowrt where the order has been made by a judge of the said court or to
the neavest county court where the order has been made by justices and
ueh courts vespectively shall have power to review the same and to
Onfir yay y annul or diseharge the same and to make sueh order as to
the costs of " guch appeal as shall appenr fit to such courts respectively.

. Any person imprisoned uuder this Aect by virtue of any such
Wirant as last aforesaid who shall have paid or satisfied the judgment
:)llllih (\?Z;l\?tl ‘;togcth or ] vw;itha } ;-}.,,1;111 fl?i%qﬁennfc}fo%? 7;1(1);135 ‘O) ; fi*;ﬁ; L(1§§ i
e 1o oty upon the cerfifiente o suc payment or satistict
gy by the prothonotary or fhe .cfuk of petty sessions (as the case

ey N otwithstanding the provisions hereinbetore contained 1t shall

be

( v M MN N 11311 O
“tor order and costs vemaining due at the time of the issuig of

creditor may appeal
to Supreme Court.
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be lawful for such or any other judge of the Supreme Court or fy,
. justices as the case may be at any time by order under hig ¢ Sluch
hand or hands (if under the special circumstances of the case le orttllelr in th
1y

chall think fit so to do) to divect that any person in gaol or eqat | Y
under any such orvder hall he forthwith discharged and Such lm(-)(h
shall he forthwith discharged accordingly. (' b
Corder may be e 8. Any order of conmitment under the provisions hereinhefore of th
purte. tained may (if the special circumstances of the case shall appear tomln‘ |
judge or the justices to warrant it) be made by such judge or imt-t,l? [or]
ex parte and without notice on proof by affidavit only of any of 1;'116“11%05 ‘?ftl’i
ters aforesaid and in that case such order of commitment under the l:;(lti %gt
of such judge or justices may be filed in the Supreme Court o tlll: liabi
court of petty sessions and such person may be dealt with as if an 01'(1(5-
of commitment had been made as hereinbefore directed.
Ixaminations to be 9. The examinations of such person liable to pay money as afox |
faken down <aid shall he taken down in writing and a copy thereof may be used
- the hearing of any appeal from any order of commitment.
10. The examination of any person examined under any of the]  oft

Ivamination to be a
judicial proceeding. provisions of this Act shall be deemed to be a judicial proceeding and ay

0‘11 [07‘ ;

\ such person in any such examination wilfully knowingly and corrupty Ma
giving or making any untrue or false answer statement or declaratin] 5,
shall be deemed te have committed wilful and corrupt perjury. Jsho

Comuencement dura- 11. This Act shall commence and come into operation at theexr| — uex

tion and offect of pation of two months next after the passing hereof and shall contimen| %
force for one year and thence antil the end of the then next sessond|

Parliament and imprisonment under this Act shall not operate as!
satisfaction or discharge of the amount due on any judgment oror| O
. but notwithstanding such imprisonment a fresh writ or warrant agaK %1}
the property may be issued on such judgment or order and executedi| 7
due course of law. pai
, she

SCHEDULES.
,

Scetion 1. FIRST SCHEDULE.

Debt for—

1. Goods sold and delivered.

2, Money lent.
Work and labor done.
Use and hire of chattels or beasts.
Work and labor done and materials for the same providcdo
Use and occupation of land house or apartments.
Board and lodging.
Feeding and taking care of horses sheep or cattle. .
Warchouse room provided.
. Carriage of goods and chattels.
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Damages for—
Asgsault. SECON; |
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SECOND SCHEDULLE.

¢ Supreme Court [or the Court of Petty Sessions ab as the case may be]

In th
To A. B. of
Whereas judgment was signed [or an order was made @s the case may be against you
o the said court [or by and two of Her Majesty’s
justices of the peace in and for as the case may be] ou the
day of | for the sum of and the said sum
part of the said sum as the case may be] is still wholly due and unpaid.
These are therefore to require you to appear personally before a judge
of the said court [or justices as the case may be | on the day of
ab o’clock in the noon to be examined by the said judge
or justices] touching your cstate and effects aud as to the property and means you have
of paying the qaid sum and as to the disposal you have made of your property and as to your
otention to leave Victoria without paying the said sum or to depart clsewhere within
Victoria with intent to evade payment and as to the mode in which you incurred the
liability and if you disobey this summons you will be committed to prizomn.

[or £

day of
0.P. Prothonotary [or clerk of petty sessions].

Given under my hand this

| THIRD SCHEDULE.
To the Sheriff of [or constable as the case may be] and to the keeper
of the gaol at |

Whereas His Honor Mr. Justice [or and two of Her
Majesty’s justices of the peace in and for did on the day of
® order that O.B. against whom A.T. has in the Supreme Court [or before two
justices] recovered [or obtained an order for the payment of ] the sum of
dould be committed to prison unless he did forthwith [or within
next] after the making of the said order pay into the said court [or to .
clerk of petty sessions] the said sum together with the costs in that behalf amounting to
And whereas the said sum [or £ part of the said sum] and costs have
1ot been paid into the said court [or to the said ] according to the said order.
These arc therefore to command you the said sheriff [or constable] to take the said
0.B. and convey him to the said gaol and deliver him to the said keeper thereof and you
the said keeper are hereby required to receive him into your custody in the said gaol and
him there safely to keep until you <hall receive a certificate signed by the prothonotary
of said court '

days

[or the clerk of petty sessions as the case may be] that the said O.B. has
paid or satisfied the said sums together with all subsequent costs or until the said 0O.B.
shall be otherwise discharged by due course of law.

Given under my hand this day of

JOHN DOE
Prothonotary [or clerk of petty sessions.]

~ MELBOURNE:
By Authority: JOHN FERRES, Government Printer.
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