
A N N O T R I C E S I M O S E C U N D O 
ELIZABETHAE SECUNDAE REGLNAE 

VICTORIA 

Construction Industry Long Service 
Leave Act 1983 

No. 9935 

An Act to make special Provision in relation to Long 
Service Leave for Persons employed in the 

Construction Industry, to re-enact with amendments 
the Building Industry Long Service Leave Act 1975, to 
repeal the Construction Industry (Electrical and Metal 

Trades) Long Service Leave Act 1982, to amend 
certain other Acts, and for other purposes. 

[Assented to 5 July 1983] 

BE IT ENACTED by the Queen's Most Excellent Majesty by 
and with the advice and consent of the Legislative Council and 
the Legislative Assembly of Victoria in this present Parliament 
assembled and by the authority of the same as follows (that is to 
say): 

PART I.—PRELIMINARY 

1.(1) This Act may be cited as the Construction Industry Long 
Service Leave Act 1983. 

(2) The several provisions of this Act shall come into operation on 
a day to be fixed by proclamation of the Governor in Council published 
in the Government Gazette. 
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(3) This Act is divided into Parts and Divisions as follows: Division into 
Pans and 

Part I.—Preliminary ss. 1-3. Divisions 

Part II.—The Board ss. 4-8. 

Part III.—The Funds ss. 9-20. 

Part IV.—Registers ss. 21-23. 

Part V.—Contributions ss. 24-30. 

Part VI.—Entitlements and Payments ss. 31 -53. 

Division 1—Preliminary ss. 31-39. 

Division 2—Entitlements ss. 40-46. 

Division 3—Taking of Leave ss. 47-48. 

Division 4—Payments ss. 49-53. 
Part VII.—Inspections ss. 54-58. 

Part VIII.—Enforcement and Legal Proceedings ss. 59-80. 
Division 1—Recovery of Long Service Leave Charges ss 

59-67. 

Division 2—Offences ss. 68-75. 

Division 3—General ss. 76-80. 

Part IX.—General ss. 81-87. 

Part X.—Transitional and Savings ss. 88-94. 

2. (1) The Acts mentioned in the Schedule to the extent thereby schedule. 
expressed to be amended or repealed are hereby amended or repealed 
accordingly. 

(2) Except as in this Act expressly or by necessary implication savings. 
provided— 

(a) all persons things and circumstances appointed or created 
by or under any Act which is amended or repealed by this 
Act or existing or continuing under any such Act 
immediately before the commencement of this section shall 
under and subject to this Act continue to have the same 
status operation and effect as they respectively would have 
had if this Act had not been passed; 

(b) in particular and without affecting the generality of 
paragraph (a), such amendment or repeal shall not disturb 
the continuity of status operation or effect of any regulation 
rule application determination decision contribution 
registration exemption approval disapproval objection 
appointment assessment entitlement investment benefit 
certificate charge liability or right made effected issued 
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Interpretation. 

"Award.' 

"Board.' 

"Building Trades 
Fund." 

"Building trades 
work." 

"Company." 

"Construction 
industry." 

granted given presented passed fixed imposed approved 
accrued incurred or acquired or existing or continuing before 
the commencement of this section by or under any Act 
which is amended or repealed by this Act. 

3. (1) In this Act unless inconsistent with the context or 
subject-matter— 

"Award" means— 
(a) an award made or agreement registered under the 

Industrial Relations Act 1979; or 
(b) an award or agreement in force under any law of the 

Commonwealth relating to industrial conciliation or 
arbitration. 

"Board" means the Construction Industry Long Service Leave 
Board established under Part II. 

"Building Trades Fund" means the Fund established under 
section 9. 

"Building trades work" means work— 
(a) performed in the construction industry in Victoria, 

being— 
(i) work of a kind for which a rate of pay is fixed by a 

prescribed building award; or 
(ii) work (whether or not a rate of pay is fixed by a 

prescribed building award) of the kind usually 
performed by a person acting as a foreman, 
sub-foreman or leading hand in the supervision of 
any work of the kind referred to in sub-paragraph 
(i); or 

(b) performed outside Victoria which if performed in the 
construction industry in Victoria would be building 
trades work within the meaning of paragraph (a) (i) 
or (ii)— 

but does not include any work of the kind usually performed by 
a monumental stonemason. 
"Company" includes any body or association (corporate or 

unincorporate) and a partnership. 
"Construction industry" means the industry— 

(a) of carrying out the construction, erection, installation, 
reconstruction, re-erection, renovation, alteration, 
demolition or maintenance of or repairs to any of the 
following: 
(i) Buildings; 

(ii) Roads, railways, airfields or other works for the 
passage of persons, animals or vehicles; 

(iii) Breakwaters, docks, jetties, piers, wharves or works 
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for the improvement or alteration of any harbour, 
river or watercourse for the purposes of navigation; 

(iv) Works for the storage or supply of water or for the 
irrigation of land; 

(v) Works for the conveyance, treatment or disposal 
of sewage or of the effluent from any premises; 

(vi) Works for the extraction, refining, processing or 
treatment of materials or for the production or 
extraction of products and by-products from 
materials; 

(yii) Bridges, viaducts, aqueducts or tunnels; 
(viii) Chimney stacks, cooling towers, drilling rigs, 

gasholders or silos; 
(ix) Pipelines; 
(x) Navigational lights, beacons or markers; 

(xi) Works for the drainage of land; 
(xii) Works for the storage of liquids (other than water) 

or gases; 
(xiii) Works for the generation, supply or transmission 

of electric power; 
(xiv) Works for the transmission of wireless or 

telegraphic communications; 
(xv) Pile driving works; 

(xvi) Structures fixtures or works for the use of any 
buildings"" or works of a kind referred to in 
sub-paragraphs (i) to (xv); and 

(xvii) Works for the preparation of sites for any buildings 
or works of a kind referred to in 
sub-paragraphs (i) to (xvi); and 

(b) of carrying out of works on the site of the construction, 
erection, installation, reconstruction, re-erection, 
renovation, alteration or demolition of any buildings 
or works of a kind referred to in paragraph (a) for the 
fabrication, erection or installation of plant, plant 
facilities or equipment for those buildings or works— 

but does not include— 
(c) the carrying out of any work on ships; 
(d) the installation or maintenance of or repairs to lifts or 

escalators; or 
(e) the carrying out of maintenance or repairs of a routine 

or minor nature by workers for an employer who is not 
engaged substantially in the industry described in this 
interpretation. 
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"Construction 
work." 

"Electrical trades 
work." 

"Employer.*' 

"Construction work" means building trades work, electrical 
trades work or metal trades work. 

"Director" means Director of the Board appointed pursuant to 
section 7. 

"Electrical trades work" means work— 
(a) performed in the construction industry in Victoria, 

being— 
(i) work of a kind for which a rate of pay is fixed by a 

prescribed electrical contracting award; or 
(ii) work (whether or not a rate of pay is fixed by a 

prescribed electrical contracting award) of the kind 
usually performed by a person acting as a foreman, 
sub-foreman or leading hand in the supervision of 
any work of the kind referred to in sub-paragraph 
(i);or 

(b) performed outside Victoria which if performed in the 
construction industry in Victoria would be electrical 
trades work within the meaning of paragraph (a) (i) or 
(ii). 

"Employer" means a person (not being the Crown in the right 
of the Commonwealth of Australia or the State of Victoria 
or any public statutory body constituted under the law of 
the Commonwealth or of that State) who— 
(a) employs workers under a contract of employment; or 
(b) being a principal contractor engages other employers 

or working sub-contractors by contract, not being a 
contract of employment— 

and includes a working sub-contractor who employs a worker. 

"Funds." 

"Industrial 
Relations 
Commission." 

"Inspector."' 

"Liquidator." 

"Metal and 
Electrical Trades 
Fund." 

"Metal trades 
work." 

"Funds" means the Building Trades Fund and the Metal and 
Electrical Trades Fund. 

"Industrial Relations Commission" means the Industrial 
Relations Commission of Victoria established under the 
Industrial Relations Act 1979. 

"Inspector" means an inspector appointed for the purposes of 
this Act. 

"Liquidator" means a person who (whether or not appointed as 
liquidator) is the person required by law to carry out the 
winding up of a company. 

"Metal and Electrical Trades Fund" means the Fund established 
under section 10. 

"Metal trades work" means work— 
(a) performed in the construction industry in Victoria, 

being— 
(i) work of a kind for which a rate of pay is fixed by a 
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prescribed metal award or a prescribed engine 
driving award; or 

(ii) work (whether or not a rate of pay is fixed by a 
prescribed metal award or a prescribed engine 
driving award) of the kind usually performed by a 
person acting as a foreman, sub-foreman or leading 
hand in the supervision of any work of the kind 
referred to in sub-paragraph (i); or 

(b) performed outside Victoria which if performed in the 
construction industry in Victoria would be metal trades 
work within the meaning of paragraph (a) (i) or (ii)— 

but does not include any work within the meaning of paragraph 
(a) or (b) where that work— 

(c) is performed after the completion of the construction, 
erection, installation, reconstruction, re-erection, 
renovation, alteration or demolition of any buildings 
or works of a kind referred to in paragraph (a) of the 
interpretation of construction industry; 

(d) is performed away from the site of the construction, 
erection, installation, reconstruction, re-erection, 
renovation, alteration or demolition of any buildings 
or works of a kind referred to in paragraph (a) of the 
interpretation of construction industry; or 

(e) is incidental to or of a minor nature in relation to the 
work normally performed by a worker for an employer 
who is not engaged substantially in the construction 
industry. 

" M o n t h " means the month of January, February, March, April, -Month • 
May, June, July, August, September, October, November 
or December. 

"Prescribed" means prescribed by the regulations. •Prescribed.-
"Prescribed building award" means an award or any part or any -Prescribed 

parts thereof which is or are prescribed as a building award 
for the purposes of this Act. 

"Prescribed electrical contracting award" means an award O r "Prescribed 

any part or parts thereof which is or are prescribed as an 
electrical contracting award for the purposes of this Act. award/ 

"Prescribed engine driving award" means an award or any part -Prescribed 
or parts thereof which is or are prescribed as an engine awa"dC-nvnB 

driving award for the purposes of this Act. 
"Prescribed metal award" means an award or any part or parts -Prescribed metai 

thereof which is or are prescribed as a metal award for the award 

purposes of this Act. 
"Regulat ions" means regulations made under this Act. -Regulations.-
"Rules" means rules made under this Act. -Rules.-

building award.' 

electrical 
contracting 
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"Service in the 
construction 
industry." 

"Trustee." 

"Week." 

"Worker." 

"Working sub
contractor." 

"Service in the construction industry" means the employment 
in the construction industry of a person— 
(a) as a worker by an employer; or 
(b) as a working sub-contractor by an employer. 

"Trustee" includes in addition to every person appointed or 
constituted trustee by act ofparties, by order or declaration 
of a court or by operation of law— 
(a) an executor or administrator, guardian, committee, 

receiver or liquidator; and 
(b) every person having or taking upon himself the 

administration or control of any real or personal 
property affected by any express or implied trust, or 
acting in any fiduciary capacity, or having the 
possession, control or management of any real or 
personal property of a person under any legal or other 
disability. 

"Week" means a period of seven days beginning on any day. 
"Worker" means a person who performs work under a contract 

of employment, and includes a foreman, sub-foreman and 
an apprentice. 

"Working sub-contractor" means— 
(a) a person who, whether or not— 

(i) he is an employer; or 
(ii) he is in partnership with another person— 

performs work for fee or reward under a contract 
for labour only, or substantially labour only; or 

(b) a person, not being an employer, who performs 
electrical trades work or metal trades work for fee or 
reward— 

but does not include a person who performs work under a 
contract of employment. 

(2) In this Act, a reference to the Industrial Relations Commission 
in Court session means the Industrial Relations Commission as 
constituted under section 10 (1)(a) of the Industrial Relations Act 1979. 

PART II.—THE BOARD 

Construction 
Industry Long 
Service Leave 
Board. 

4. (1) There shall be a Board to be known as the Construction 
Industry Long Service Leave Board. 

(2) The Board shall be a body corporate having perpetual succession 
and a common seal and shall be capable in law of suing and being sued 



1983 Construction Industry Long Service Leave No, 9935 737 

and subject to this Act of acquiring, holding and disposing of real and 
personal property. 

(3) The Board shall consist of eleven members appointed by the Constitution of 

Governor in Council of whom— Board 

(a) one shall be appointed Chairman; 
(b) four shall be nominated by the Victorian Trades Hall 

Council of whom— 
(i) two shall be representatives of workers who perform 

building trades work; and 
(ii) two shall be representatives of workers who perform 

electrical trades work or metal trades work; 
(c) four shall be persons nominated by the Minister, being 

persons whose names were submitted to him at his invitation 
by organizations which in his opinion represent employers 
in the construction industry, of whom— 
(i) two shall be representatives of employers employing 

workers to perform building trades work; and 
(ii) two shall be representatives of employers employing 

workers to perform electrical trades work or metal 
trades work; 

(d) one shall be a person having knowledge of or experience in 
the investment of money; and 

(e) one shall be an actuary. 

(4) The Minister shall appoint times within which nominations 
from organizations referred to in sub-section (3) (b) shall be submitted 
to him and if the nominations are not received by him in a particular 
case within the appointed time, the Governor in Council may appoint 
a person to the Board who shall be a member of the Board 
notwithstanding the lack of nomination. 

(5) Members of the Board shall hold office for such term and on 
such conditions as the Governor in Council determines. 

(6) The Governor in Council may at any time remove from office 
any member of the Board. 

(7) Each member of the Board shall be paid such fees allowances 
and expenses as are prescribed. 

5. (1) The Governor in Council may appoint in respect of a member Deputy members. 
appointed under section 4 (3) (b) or (c) a deputy member to act— 

(a) in any case where the member is unable to act; or 
(b) during any vacancy in the office of the member until the 

expiration of three months after it occurs— 
and any such deputy member shall have all the powers of the member 
in place of whom he acts and shall be entitled when he so acts to receive 
such fees allowances and expenses as are prescribed. 
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(2) The provisions of section 4 (3), (4) and (6) shall with any 
necessary modifications apply to and in relation to deputy members of 
the Board. 

Meetings. 6. (1) Meetings of the Board may be convened by the Chairman 
or any two members. 

(2) A majority of the members for the time being shall constitute a 
quorum for any meeting of the Board and any duly convened meeting 
at which a quorum is present shall be capable of exercising and 
performing any of the powers authorities duties and functions conferred 
or imposed upon the Board by this Act. 

(3) If at any meeting of the Board the Chairman is absent, the 
members present may appoint from their number a member to preside 
at the meeting. 

Quorum. (4) At any meeting of the Board at which a quorum is present the 
decision of the majority of the members present and voting at the 
meeting shall be the decision of the Board and, if the voting on any 
matter is equal, the Chairman or person presiding, shall have a second 
or casting vote. 

(5) Any act or decision of the Board shall not be invalid by reason 
only of a defect or irregularity in or in connexion with the appointment 
of a member or deputy member or, in the case of a deputy member 
acting as a member, on the ground that the occasion for his so acting 
has not arisen or has ceased.' 

(6) Subject to this Act and the regulations, the Board may regulate 
its own proceedings. 

staff. 7. There shall be appointed under and subject to the Public Service 
Act 1974 a Director of the Board (who shall be the chief executive 
officer of the Board) and such inspectors and other officers and 
employees as are required to assist the Board in the adminis t ra t ion of 
this Act. 

Annual report. 8. (1) As soon as practicable after the end of each financial year 
but not later than 31 March in the following year the Board shall cause 
to be prepared and delivered to the Minister a report with respect to 
the general administration and working of this Act during that financial 
year. 

(2) The Minister shall cause every report received by him under 
sub-section (1) to be laid before each House of Parliament within three 
weeks after it is received if that House is then sitting, or if that House 
is not then sitting, within fourteen sitting days of the next meeting of 
that House. 
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PART III.—THE FUNDS 

9. (1) There shall be established a Building Trades Fund. Bunding Trades 
Fund. 

(2) The Building Trades Fund shall be administered by the Board. 

(3) There shall be paid into the Building Trades Fund— 
(a) the long service leave charges paid under this Act in respect 

of persons performing building trades work; 
(b) such proportion of the proceeds of the investment of the 

Funds as the Board determines is the proceeds of the 
investment of the Building Trades Fund; 

(c) such proportion of the penalties recovered under this Act 
as the Board determines is related to building trades work; 
and 

{d) any other money authorized to be paid into the Building 
Trades Fund under this Act. 

(4) There shall be paid from the Building Trades Fund— 
(a) the long service leave benefits provided for by this Act in 

respect of persons who have performed building trades work; 
(b) such of the expenses reasonably incurred in the 

administration of the Funds and of this Act as the Board 
determines are related to building trades work; and 

(c) any other money authorized to be paid from the Building 
Trades Fund under this Act. 

10. (1) There shall be established a Metal and Electrical Trades Metal and 
r- . j Electrical Trades 

Fund . Fund. 

(2) The Metal and Electrical Trades Fund shall be administered by 
the Board. 

(3) There shall be paid into the Metal and Electrical Trades Fund— 
(a) the long service leave charges paid under this Act in respect 

of persons performing electrical trades work or metal trades 
work; 

(b) such proportion of the proceeds of the investment of the 
Funds as the Board determines is the proceeds of the 
investment of the Metal and Electrical Trades Fund; 

(c) such proportion of the penalties recovered under this Act 
as the Board determines is related to electrical trades work 
or metal trades work; and 

(d) any other money authorized to be paid into the Metal and 
Electrical Trades Fund under this Act. 
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(4) There shall be paid from the Metal and Electrical Trades Fund— 
(a) the long service leave benefits provided for by this Act in 

respect of persons who have performed electrical trades 
work or metal trades work; 

(b) such of the expenses reasonably incurred in the 
administration of the Funds and of this Act as the Board 
determines are related to electrical trades work or metal 
trades work; 

(c) any other money authorized to be paid from the Metal and 
Electrical Trades Fund under this Act. 

Adjustments 11. Where any amount is found to have been paid into or from the 
between un s. w r o n g fund under this Act, the Board may make such adjustments 

(including the adjustment of interest) between the Funds as are necessary 
to rectify the position. 

initial funding in 12. (1) There may be paid from the Building Trades F u n d to the 
electrical mdes Metal a n d Electrical Trades F u n d such moneys as are in the op in ion of 
work or metai the Minis ter required for and in relation to the provis ion of long service 
trades work 

leave for persons performing electrical trades work or metal trades 
work. 

Repayment of 
moneys. 

(2) All money— 
(a) before the commencement of this section paid from the 

Building Industry Long Service Leave Fund pursuant to 
section 2 of the Construction Industry (Electrical and Metal 
Trades) Long Service Leave Act 1982; and 

(b) on or after the commencement of this section paid from the 
Building Trades Fund to the Metal and Electrical Trades 
Fund pursuant to sub-section (1) of this section— 

shall become and be a charge upon the Metal and Electrical Trades 
Fund and shall be repaid from that Fund and bear interest at a rate to 
be fixed by the Minister in accordance with sub-section (3), and the 
money and interest shall be wholly repaid by a date to be fixed by the 
Minister. 

(3) The rate of interest to be fixed by the Minister under sub-section 
(2), shall be— 

(a) so fixed on the first day of January and first day of July in 
each year for the ensuing period of six months; 

(b) so fixed after consultation with the Board; and 
(c) not less than the average rate of interest as determined by 

the Minister on any new investments of the Building Trades 
Fund made during a period of six months immediately 
preceding the date on which the rate of interest is fixed. 
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(4) The rate of interest applying under section 2 of the Construction 
Industry (Electrical and Metal Trades) Long Service Leave Act 1982 
immediately before the commencement of this section shall be deemed 
to be the rate of interest applying under this section for the period from 
the commencement of this section until immediately before the day 
under sub-section (3) (a) on which the rate of interest is first to be fixed 
after the commencement of this section. 

13. (1) The Funds or any part thereof, whether at the time i n a Investment of 

state of investment or not, may be invested by the Board— Funds 

(a) in any manner in which a trustee is authorized by section 4 
of the Trustee Act 1958 to invest trust funds in his hands; or 

(b) notwithstanding anything in paragraph (a), in a loan secured 
by a mortgage of an estate in fee simple, or of a leasehold 
interest, in land in Victoria being a loan the amount of 
which does not exceed 90 per cent of the value of the security 
at the time the loan is made and which is repayable on 
demand or is for a term not exceeding 30 years. 

(2) Nothing in this Act shall prevent the Board from investing 
money from each of the Funds jointly in the same investments. 

14. (1) Where money standing to the credit of one of the Funds IS Where one Fund 

insufficient to meet any payment required by this Act to be made from ad̂ ceTmay be 
that Fund, the Board may make temporary advances to that Fund from made from other 
the other Fund. 

(2) Where any temporary advance is made under sub-section (1), 
the amount of the advance, together with interest at such rate as the 
Minister determines, shall be a charge on the Fund into which the 
advance is paid and shall be recouped to the Fund from which the 
advance is paid progressively as money is paid into that first-mentioned 
Fund. 

15. (1) The Board may with the consent of the Minister expend Power of the 

money standing to the credit of the F u n d s - K ^ £ 5 . 
(a) in purchasing land in Victoria; 
(b) in constructing buildings and carrying out other 

improvements on such land; 

(c) in repairing maintaining or altering any building on such 
land; and 

(d) in paying any outgoings incurred in connexion with the 
management of such land or buildings including salaries 
and other expenses in relation to persons employed 
under section 16. 
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Power of Board 
to employ 
persons to 
manage land and 
building. 

anking. 

(2) Where any interest in land is acquired by the Board, the Board 
may— 

(a) grant leases (including sub-leases); 
(b) with the approval of the Minister sell the land; and 
(c) grant any easement in favour of any person over the land— 

for such consideration and on such terms and conditions as it may 
determine. 

(3) The whole or part of— 
(a) any land purchased; or 
(b) any buildings constructed or altered— 

pursuant to sub-section (1) may be used by the Board in connexion 
with its powers duties and functions under this Act. 

16. (1) The Board may employ such persons as it considers 
necessary for or in relation to the management of land or buildings 
referred to in section 15 and may at any time dismiss any such person. 

(2) A person employed by the Board under sub-section (1) shall not 
be subject to the Public Service Act 1974. 

17. (1) Money held uninvested by the Board may be lodged either 
at call or on fixed deposit, or partly at call and partly on fixed deposit, 
with any bank, and while in the bank, shall be held to be money of the 
Crown. 

(2) Cheques drawn by or on behalf of the Board on any account in 
any bank shall be signed as prescribed. 

(3) Nothing in this section shall prevent the Board from lodging 
uninvested money from each of the Funds jointly in the same bank 
account. 

Accounts and 
audit. 

18. (1) The Board shall cause proper accounts and records of its 
transactions and affairs (including the administration of the Funds) to 
be kept. 

(2) The Board shall at the end of each financial year prepare a 
statement of accounts in a form appropriate to the activities of the 
Board and including such information as is necessary to give a true and 
fair view of the transactions and affairs (including the administration 
of the Funds) of the Board. 

(3) The statement of accounts shall be audited by the Auditor-
General, who shall have in respect of the accounts and records of the 
Board all the powers conferred on him by any law now or hereafter in 
force relating to the audit of the Public Account. 

(4) The audited statement of accounts shall form part of the annual 
report referred to in section 8. 
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(5) The Board shall pay each year to the Consolidated Fund an 
amount to be determined by the Auditor-General to defray the costs 
and expenses of the audit under sub-section (3). 

19. (1) Investigations as to the state of sufficiency of the Building 
Trades Fund and the Metal and Electrical Trades Fund shall be made 
at such intervals as the Board determines, but at least one investigation 
shall be made into each of the Funds at or before the expiration of each 
period of three years after the commencement of this section. 

(2) Investigations under this section shall be made by an actuary 
or two or more actuaries appointed by the Board. 

(3) The actuary or actuaries shall report to the Board the result of 
his or their investigations and shall state whether any reduction or 
increase is in his or their opinion necessary in the rates of contribution 
to each of the Funds and may include in that report a statement of any 
changes which the actuary or actuaries consider could be made to 
improve the efficiency of the administration of each of the Funds. 

20. The Board may, for the purpose of obtaining temporary financial Temporary 
accommodation, borrow by way of overdraft on current account from rro*"18 

any bank and give security to the satisfaction of the bank for any 
amount so borrowed, but the total amount on loan by way of overdraft 
at any one time shall not exceed $1 000 000 or such other amount as is 
prescribed for the purposes of this section. 

PART IV.—REGISTERS 

21. (1) The Board shall keep a register of employers in the Rosier of 
construction industry (in this section called "The Register 0f

cmpoyers 

Employers"). 

(2) The Board shall enter in the Register of Employers the name of 
any employer in the construction industry who makes an application 
in writing to the Board for that purpose. 

(3) The Board may remove from the Register of Employers the 
name of any employer who ceases to be an employer in the construction 
industry and who makes an application in writing to it for that purpose. 

(4) An employer whose name is not included in the Register of 
Employers under this section or in the Register of Working Sub-
Contractors under section 22 shall not for more than five days in any 
month— 

(a) employ workers under a contract of employment to perform 
construction work; or 

(b) being a principal contractor, engage any other employer or 
working sub-contractor by contract (not being a contract cf 
employment) to perform construction work. 

Actuarial 
investigations. 
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Register of 22. (1) The Board shall keep a register of working sub-contractors 
ro°ntranc*orab" performing construction work (in this section called "The Register of 

Working Sub-Contractors"). 

(2) The Board shall enter in the Register of Working Sub-
Contractors the name of any working sub-contractor who performs 
construction work and who makes an application in writing to the 
Board for that purpose. 

(3) The Board may remove from the Register of Working 
Sub-Contractors the name of any working sub-contractor who ceases 
to perform construction work and who makes an application in writing 
to it for that purpose. 

(4) A working sub-contractor whose name is not included in the 
Register of Working Sub-Contractors shall not perform construction 
work as a working sub-contractor for more than five days in any month. 

Register of 23. (1) The Board shall keep a register of workers performing 
workers. construction work (in this section called "The Register of Workers"). 

(2) The Board shall enter in the Register of Workers the name of 
any worker who performs construction work and who makes an 
application to it in writing for that purpose. 

(3) The Board may remove from the Register of Workers the name 
of any worker who ceases to perform construction work and who makes 
an application in writing to it for that purpose. 

(4) A worker whose name is not included in the Register of Workers 
shall not perform construction work as a worker for more than five 
days in any month. 

PART V.—CONTRIBUTIONS 

Long service 24. (1) After the last pay day in every month and within fourteen 
leave charge. d a y s a f t e r t h e e n (j Q f t h a t m o n t h _ 

(a) every employer shall in respect of every worker (not being 
an apprentice) employed by him to perform building trades 
work during that month; and 

(b) every working sub-contractor (who has not made an election 
under section 25) shall in respect of building trades work 
performed by him as a working sub-contractor during that 
month— 

pay to the Board a long service leave charge. 

(2) On and from the appointed day, after the last pay day in every 
month and within fourteen days after the end of that month— 

(a) every employer shall in respect of every worker (not being 
an apprentice) employed by him to perform electrical trades 
work or metal trades work during that month; and 

(b) every working sub-contractor (who has not made an election 
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under section 25) shall in respect of electrical trades work 
or metal trades work performed by him as a working 
sub-contractor during that month— 

pay to the Board a long service leave charge. 

(3) For the purposes of this section, the appointed day is the day 
proclaimed by the Governor in Council by proclamation published in 
the Government Gazette as the appointed day for the purposes of this 
Act. 

(4) The amount of the long service leave charge under sub-section 
(1) or (2) shall be the prescribed percentage of— 

(a) in respect of— 
(i) a worker whose ordinary pay is less than the minimum 

rate of pay prescribed in the award applicable to him 
or where there is no award applicable to him in the 
award most applicable to the type of construction work 
performed by him—the ordinary pay which would been 
received by him during the month if he had been paid 
at the minimum rate of pay prescribed in the award; or 

(ii) any other worker—the ordinary pay actually received 
by him during the month; or 

(b) in respect of a working sub-contractor—the rate or rates as 
determined by the Board at 1 January in each year. 

(5) For the purposes of sub-section (4) the percentage prescribed 
for building trades work may be different from the percentage prescribed 
for electrical trades work and metal trades work. 

(6) Where after the appointed day a worker (not being an apprentice) 
is employed by an employer to perform more than one kind of 
construction work during any month, the long service leave charge 
required to be paid under sub-section (1) or (2) shall be an amount 
which is the sum of— 

(a) where the worker performed building trades work during 
that month, the amount which bears the same relation to 
the whole amount which would have been payable to the 
Board if the worker had been employed to perform building 
trades work during the whole period of his employment by 
the employer to perform construction work during that 
month as the period of his employment by the employer to 
perform building trades work bears to the whole period of 
his employment by the employer to perform construction 
work during that month; 

(b) where the worker performed electrical trades work during 
that month the amount which bears the same relation to 
the whole amount which would have been payable to the 
Board if the worker had been employed to perform electrical 
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trades work during the whole period of his employment by 
the employer to perform construction work during that 
month as the period of his employment by the employer to 
perform electrical trades work bears to the whole period of 
his employment by the employer to perform construction 
work during that month; and 

(c) where the worker performed metal trades work during that 
month, the amount which bears the same relation to the 
whole amount which would have been payable to the Board 
if the worker had been employed to perform metal trades 
work during the whole period of his employment by the 
employer to perform construction work during that month 
as the period of his employment by the employer to perform 
metal trades work bears to the whole period of his 
employment by the employer to perform construction work 
during that month. 

(7) Where after the appointed day any working sub-contractor (who 
has not made an election under section 25) performs more than one 
kind of construction work as a working sub-contractor during any 
month, the long service leave charge required to be paid under 
sub-section (1) or (2) shall be an amount which is the sum of— 

(a) where the working sub-contractor performed building trades 
work as a working sub-contractor during that month, the 
amount which bears the same relation to the whole amount 
which would have been payable to the Board if the working 
sub-contractor had performed building trades work during 
the whole period during which he performed construction 
work as a working sub-contractor during that month as the 
period during which he performed building trades work as 
a working sub-contractor bears to the whole period during 
which he performed construction work as a working sub
contractor during that month; 

(b) where the working sub-contractor performed electrical 
trades work as a working sub-contractor during that 
month, the amount which bears the same relation to 
the whole amount which would have been payable to 
the Board if the working sub-contractor had performed 
electrical trades work during the whole period during 
which he performed construction work as a working 
sub-contractor during that month as the period during 
which he performed electrical trades work bears to 
the whole period during which he performed 
construction work as a working sub-contractor during 
that month; and 

(c) where the working sub-contractor performed metal trades 
work as a working sub-contractor during that month, the 
amount which bears the same relation to the whole amount 
which would have been payable to the Board if the working 
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sub-contractor had performed metal trades work during the 
whole period during which he performed construction work 
as a working sub-contractor during that month as the period 
during which he performed metal trades work as a working 
sub-contractor bears to the whole period during which he 
performed construction work as a working sub-contractor 
during that month. 

(8) A reference in this section to a pay day is a reference to a day 
on which the worker was paid for the work done by him. 

(9) In sub-section (4) (a) "ordinary pay" of a worker means the 
total amount of remuneration actually received by him during that 
month, and includes (without limiting the generality of the foregoing)— 

(a) any remuneration paid during the taking of any annual 
leave by the worker or absence from work of the worker by 
reason of— 
(i) illness or injury of the worker (other than any absence 

by reason of an injury arising out of or in the course of 
the employment of the worker); 

(ii) the worker complying with a summons to appear as a 
juror; 

(iii) the worker appearing to give evidence before any court, 
body or person before whom or which a person may by 
law be required to appear to give evidence; or 

(iv) the worker taking compassionate leave as prescribed 
by any award; 

(b) any remuneration paid upon the dismissal of the worker in 
respect of annual leave to which he was entitled but which 
he had not taken; and 

(c) (subject to sub-section (11)) where the worker is provided 
with board or lodging by his employer or receives any 
payment from his employer in respect of board or lodging— 
the cash value of that board or lodging or the amount of 
that payment (as the case may be)— 

bul does not include— 
(d) any remuneration paid in respect of work performed by the 

worker outside his normal weekly number of hours of work; 
(e) any allowance paid in respect of fares or travelling expenses; 

or 
( / ) any loading paid in respect of remuneration paid during the 

taking of any annual leave. 

(10) For the purposes of the definition of "ordinary pay" in 
sub-section (9)— 

(a) where no normal weekly number of hours is fixed for a 
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worker under the terms of his employment, the normal 
weekly number of hours of work shall be deemed to be the 
average weekly number of hours of work worked by him 
during the period of twelve months immediately before the 
last pay day in that month; and 

(b) the cash value of any board or lodging provided for a worker 
shall be deemed to be its cash value as fixed by or under the 
terms of the worker's employment or, if it is not so fixed, 
shall be computed at the rate of $2 per week for board and 
$ 1 per week for lodging. 

(11) For the purposes of the definition of "ordinary pay" in 
sub-section (9), the value of any board or lodging or the amount of any 
payment in respect of board or lodging shall not be included in any 
case where the board or lodging is provided or the payment made not 
as part of the worker's ordinary pay but because the work done by the 
worker is done in such a place as to require him to sleep elsewhere than 
at his normal place of residence or because of other special 
circumstances. 

(12) Nothing in this section shall apply to or in relation to any 
employment of a worker by a particular employer for less than five 
days in any month. 

(13) Notwithstanding the preceding provisions of this section, an 
employer is hot required to pay a long service leave charge in respect 
of the employment before— 

(a) the month of April 1978 of a worker to whose employment 
the provisions of the Australian Workers' Union 
Construction and Maintenance Award or a determination 
of a Wages Board or the Industrial Appeals Court in relation 
to tar and bitumen, wharves and jetties, excavation or 
roadwork or sewer builders applied before that month; or 

(b) the month of March 1982 of a worker engaged in shop 
fitting work to whose employment the provisions of the 
Carpenters and Joiners (Long Service Leave) Award 1964 
applied before that month. 

Working sub- 25. (1) A working sub-contractor registered under section 22 may 
ete«nouoinay by writing addressed to the Board elect not to pay long service leave 
contribute, &c. charges as required by this Part in respect of construction work 

performed by himself. 

(2) Parts V. and VI. do not apply to or in relation to a working 
sub-contractor who has made an election under this section unless and 
until by writing addressed to the Board he revokes that election. 

(3) Where before making an election under this section a working 
sub-contractor had paid long service leave charges to the Board in 
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respect of construction work performed by himself, he may apply to 
the Board for a refund of those charges, which refund shall be paid 
from the Funds. 

26. (1) Where an employer who employs workers in construction Paymemofiong 
work in Victoria also employs workers in construction work in a State ct̂ 'tarespeci 
other than Victoria or in a Territory, he may pay to the Board a long ofcenain 
service leave charge calculated in accordance with section 24 in respect worked 
of each such worker (other than an apprentice), in respect of the work 
done in that other State or that Territory. 

(2) Where a working sub-contractor, who has not made an election 
under section 25, performs construction work in Victoria and in a State 
other than Victoria or in a Territory, he may pay to the Board a long 
service leave charge calculated in accordance with section 24 in respect 
of the work performed in that other State or that Territory. 

(3) Any payment made to the Board under this section shall be and 
be deemed to be a long service leave charge paid under this Act. 

27. (1) Where an employer who employs workers in construction Paymemofiong 
work in Victoria also employs workers in construction work in any ^"'in'respect 
place outside Australia, he may pay to the Board a long service leave ofcenain workers 
charge calculated in accordance with this section in respect of each overeeas 

such worker (other than an apprentice), in respect of the work performed 
in that place, and such payment shall be and be deemed to be a long 
service leave charge paid under this Act. 

(2) Where a working sub-contractor, who has not made an election 
under section 25, performs construction work in Victoria and in any 
place outside Australia, he may pay to the Board a long service leave 
charge calculated in accordance with section 24 in respect of the work 
performed in that place, and such payment shall be and be deemed to 
be a long service leave charge paid under this Act. 

(3) Subject to sub-section (4), the amount of the long service leave 
charge which may be paid under sub-section (1) by an employer shall 
be the amount which would have been payable under section 24 in 
respect of the worker employed outside Australia immediately before 
he commenced work outside Australia if he had been employed in 
construction work in Victoria at that time. 

(4) Where under sub-section (1) an employer is paying a long service 
leave charge in respect of a worker employed outside Australia, the 
amount of the long service leave charge may be increased from time to 
time if the Board so determines. 

(5) In determining whether or not the amount of a long service 
leave charge which may be paid under sub-section (1) should be 
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increased, the Board shall have regard to any increases which have 
occurred in the rate of pay prescribed in the award which is most 
applicable to the type of construction work performed by the worker 
outside Australia. 

Exemption. 28. (1) An employer who:— 
(a) is domiciled in a State other than Victoria or in a Territory 

and employs workers to perform construction work in 
Victoria; or 

(b) is domiciled in Victoria and employs workers to perform 
construction work in Victoria and in a State other than 
Victoria or in a Territory— 

may apply to the Board to be exempted from the requirement under 
section 24 to pay long service leave charges in respect of any worker or 
class of workers employed by him to perform construction work in 
Victoria. 

(2) Where the Board is satisfied that an applicant under sub-section 
(1) contributes in respect of any worker or class of workers employed 
by him to perform construction work in Victoria to a like scheme 
relating to the payment of long service leave charges in a State other 
than Victoria or in a Territory, the Board may exempt the applicant 
from the requirement under section 24 to pay long service leave charges 
in respect of that worker or workers of that class. 

(3) The Board may at any time revoke any exemption under 
sub-section (2), and the employer or working sub-contractor the subject 
of the exemption shall from the time of revocation be liable to pay long 
service leave charges as required by section 24. 

Lumpsum 29. (1) Where immediately before 1 March 1982— 
payment in 

respect of (a) the provisions of the Carpenters and Joiners (Long Service 
E * Leave) Award 1964 applied to a worker engaged in 

shopfitting work; and 
(b) the worker had completed more than ten years' service 

within the meaning of the Award and had accrued an 
entitlement to long service leave on or after 21 December 
1973 or was eligible to be granted leave in advance under 
that Award but had not taken the leave to which he was 
entitled or the advance leave which he was eligible to be 
granted— 

the employer of the worker shall pay to the Board a lump sum equivalent 
to that long service leave or leave in advance based on the worker's 
ordinary rate of pay at 1 March 1982. 

(2) In this section "ordinary pay" has the same meaning as in 
section 31. 
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(3) Any lump sum payable to the Board under this section shall be 
deemed to be a long service leave charge for the purposes of Parts III., 
VIII. and IX. of this Act. 

30. (1) Where from returns furnished pursuant to this Act or the 
regulations or from such other information as satisfies the Board it 
appears to the Board— 

(a) that any work that has been performed (whether before or 
after the commencement of this section) is construction 
work; 

(b) that such work was performed by a worker for an employer 
or by a working sub-contractor who has not made an election 
under section 25; 

(c) that the employer or working sub-contractor is liable to pay 
long service leave charges to the Board in respect of the 
work performed for him or by him (as the case may be); 
and 

(d) that those long service leave charges have not been paid— 

and where there is insufficient information available to the Board to 
enable the amount of the long service leave charges due in respect of 
such work to be calculated in accordance with section 24, the Board 
may estimate and make an assessment of the amount of long service 
leave charges that in its opinion are due from the employer or working 
sub-contractor in respect of the work performed for him or by him (as 
the case may be). 

(2) The Board may estimate and make an assessment under 
sulvsection (1), notwithstanding that there is insufficient information 
available to the Board to enable the Board to identify the worker who 
performed the construction work for an employer. 

(3) In making an assessment under sub-section (1), the Board may 
have regard to— 

(a) the prevailing rates of pay for the type of work the subject 
of the assessment at the time when that work was performed; 
and 

(b) (where the work the subject of the assessment was performed 
for an employer) any records kept by an employer or other 
information relating to amounts paid by the employer in 
respect of the work performed for him. 

(4) The Board shall cause notice of any assessment made under 
this section to be served on the employer or working sub-contractor to 
whom the assessment relates. 

(5) The employer or working sub-contractor to whom the 
assessment relates may within a period of 28 days from the date of 

59238/83—26 
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service of the notice referred to in sub-section (4), lodge with the Board 
a notice in writing objecting to the assessment and setting out the 
grounds of such objections. 

(6) The Board shall consider every such written objection and may 
affirm or vary the assessment objected to. 

(7) In considering an objection to an assessment under this section 
the Board shall have regard to the written objection of the employer or 
working sub-contractor and may otherwise inform itself in such manner 
as it thinks fit, but except as provided by this section the Board is not 
required to give to any person notice of or an opportunity to answer or 
to be heard in relation to any matter taken into account by the Board 
in making the assessment or considering the objection to the assessment. 

(8) After considering any objection or, if there is no objection, after 
the expiration of 28 days from the date of service of the notice referred 
to in sub-section (4) the Board shall certify its assessment and subject 
to sub-section (9) the certified assessment shall be deemed to be the 
amount of long service leave charges in respect of the relevant work 
due to and recoverable by the Board in accordance with this Act. 

(9) The Board shall cause notice of the certification under 
sub-section (8) of an assessment to be sent to the employer or working 
sub-contractor to whom the assessment relates and the employer or 
working sub-contractor may within fourteen days from the date of 
service of that notice appeal to the Industrial Relations Commission in 
Court session, which may hear and determine the matter. 

PART VI.—ENTITLEMENTS AND PAYMENTS 

DIVISION 1—PRELIMINARY 

31. (1) In this Part, "ordinary pay" of a worker in respect of whom 
any entitlement to long service leave or pay in lieu of long service 
leave— 

(a) accrued on or before 31 January 1977, means remuneration 
for the worker's normal weekly number of hours of work 
calculated at his ordinary time rate of pay as at the date of 
the accrual to the worker (or his personal representative) of 
the entitlement concerned; 

(b) accrued on or after 1 February 1977 and before the 
commencement of this section, means remuneration for the 
worker's normal weekly number of hours of work calculated 
at his ordinary time rate of pay as at the time of the taking 
of the leave by the worker or as at the time of his death (as 
the case may be); or 

(c) accrues on or after the commencement of this section, means 
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the total amount of remuneration actually received by him 
during a week calculated as at the date of the taking of the 
leave by the worker or as at the time of his death (as the 
case may be), but does not include— 
(i) any remuneration paid in respect of work performed 

by the worker outside his normal weekly number of 
hours of work; 

(ii) any allowance paid in respect of fares or travelling 
expenses; or 

(iii) any loading paid in respect of remuneration paid during 
the taking of any annual leave— 

and, subject to sub-section (3) , where the worker is provided with 
board or lodging by his employer or receives any payment from his 
employer in respect of board or lodging, includes the cash value of that 
board or lodging or the amount of that payment (as the case may be). 

(2) For the purpose of the definition of "ordinary pay" in sub
section (1)— 

(a) where no ordinary time rate was fixed for a worker's work 
under the terms of his employment, the ordinary time rate 
of pay shall be deemed to be the average weekly rate earned 
by him during the period of twelve months immediately 
prior— 
(i) where the entitlement accrued on or before 31 January 

1977, to the date of the accrual to the worker (or his 
personal representative) of the entitlement; or 

(ii) where the entitlement accrued on or after 1 February 
1977 and before the commencement of this section, to 
the date of the taking of the leave by the worker or as 
at the time of his death (as the case may be); 

(b) where no normal weekly number of hours is fixed for a 
worker under the terms of his employment the normal 
weekly number of hours of work shall be deemed to be the 
average weekly number of hours worked by him during that 
period of twelve months; and 

(c) the cash value of any board or lodging provided for a worker 
shall be deemed to be its cash value as fixed by or under the 
terms of the worker's employment or, if it is not so fixed, 
shall be computed at the rate of $2 per week for board and 
$ 1 per week for lodging. 

(3) For the purposes of the definition of "ordinary pay" in 
sub-section (1), the value of any board or lodging or the amount of any 
payment in respect of board or lodging shall not be included in any 
case where the board or lodging is provided or the payment made not 
as part of the worker's ordinary pay but because the work done by the 
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worker is done in such a place as to require him to sleep elsewhere than 
at his normal place of residence or because of any other special 
circumstances. 

(4) Where a working sub-contractor is employed as a worker, 
"ordinary pay" in relation to his employment as a worker means 
remuneration for the normal weekly number of hours worked calculated 
at the ordinary time rate of pay fixed in an award setting out rates of 
pay in relation to construction work which is current as at the time of 
the taking of the leave by the working sub-contractor or as at the time 
of his death (as the case may be) for the classification of construction 
work performed by the working sub-contractor as a worker. 

(5) Where an entitlement to long service leave or pay in lieu of long 
service leave accrued to a working sub-contractor on or before 31 
January 1977, "ordinary pay" of a working sub-contractor for the 
purposes of this Part means remuneration for the working 
sub-contractor's normal weekly number of hours of work (not exceeding 
40) calculated at the ordinary time rate of pay for foremen or if no such 
rate was fixed for foremen, the ordinary time rate of pay for leading 
hands, fixed in an award setting out such rates of pay in relation to the 
building trades work performed by the working sub-contractor as at the 
time of accrual to the working sub-contractor (or his personal 
representative) of the entitlement concerned. 

(6) Notwithstanding the preceding provisions of this section, in 
this Part "ordinary pay" of a worker in respect of whom— 

(a) immediately before the date of the taking of the leave or the 
time of his death (as the case may be) long service leave 
charges were being paid under section 27; and 

(b) any entitlement to long service leave or pay in lieu of long 
service leave accrues on or after the commencement of this 
section— 

means the remuneration which he would have been receiving if 
immediately before the date of the taking of the leave or the time of his 
death (as the case may be) he had been working in the construction 
industry in Victoria. 

32. (1) Where an entitlement to long service leave or pay in lieu of 
long service leave accrues in respect of a worker, and it appears to the 
Board that his ordinary pay calculated in accordance with section 31 is 
excessive by reason of— 

(a) the nature of the work performed by the worker at any time 
material to the calculation; or 

(b) the remuneration that was payable to him in respect of any 

Working sub
contractor 
employed as 
worker. 

Entitlement 
accrued to 
working sub
contractor on or 
before 31 January 
1977. 

Ordinary pay for 
workers covered 
by section 27. 

Determination of 
ordinary pay 
where ordinary 
pay excessive. 
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work performed by him at any time material to the 
calculation— 

the Board may by notice in writing served on the worker or his personal 
representative (as the case requires) inform the worker or his personal 
representative that, unless he satisfies the Board that it should not do 
so, the Board proposes to determine the worker's ordinary pay at a 
lesser amount. 

(2) Any notice under sub-section (1) shall specify a time within 
which the worker or his personal representative may make a written 
submission to the Board that his ordinary pay as calculated in 
accordance with section 31 is not excessive by reason of either of the 
matters referred to in sub-section (I) (a) or (b) of this section. 

(3) Where

to) a written submission is not made within the time specified; 
or 

(b) a written submission does not satisfy the Board that the 
ordinary pay of a worker calculated in accordance with 
section 31 is not excessive by reason of either of the matters 
referred to in sub-section (1) (a) or (b) of this section— 

the Board may determine the ordinary pay of the worker to be paid in 
respect of or in lieu of long service leave under this Act at such amount 
(being less than the ordinary pay as calculated in accordance with 
section 31) as the Board thinks fit. 

(4) In making a determination under this section the Board shall 
have regard to any written submission and may otherwise inform itself 
in such manner as it thinks fit, but except as provided by this section 
the Board is not required to give to any person notice of or an 
opportunity to answer or to be heard in relation to any matter taken 

. into account by the Board in making the determination. 

(5) The Board shall cause notice of its determination to be served 
on the worker or his personal representative. 

(6) A worker or his personal representative may, within fourteen 
days after the date of service of the notice under sub-section (5), appeal 
against the determination to the Industrial Relations Commission in 
Court session. 

(7) The Industrial Relations Commission in Court session shall 
hear and determine the appeal and its decision on the appeal shall be 
given effect to by the Board. 

(8) The ordinary pay of a worker as determined under this section 
shall, notwithstanding anything to the contrary in this Act, be the 
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continuous 
service. 

ordinary pay to be paid in respect of or in lieu of long service leave 
under this Act. 

Determination of 33, (l) Where an entitlement to long service leave or pay in lieu of 
wtareapprars long service leave accrues in respect of a worker, and it appears to the 
insufficient. Board that his ordinary pay calculated in accordance with section 31 is 

insufficient by reason of either of the matters referred to in section 32 
(1) (a) or (b) the Board may determine the ordinary pay of the worker 
to be paid in respect of or in lieu of long service leave under this Act at 
such amount (being greater than the ordinary pay as calculated in 
accordance with section 31) as the Board thinks fit. 

(2) The Board shall cause notice of its determination to be served 
on the worker or his personal representative. 

(3) The ordinary pay of a worker as determined under this section 
shall, notwithstanding anything to the contrary in this Act, be the 
ordinary pay to be paid in respect of or in lieu of long service leave 
under this Act. 

what constitutes 34. (l) For the purposes of this Act, service in the construction 
industry shall be deemed to be continuous notwithstanding— 

(a) the taking of any annual leave or long service leave; 
(b) any continuous absence from work of not more than 48 

weeks on account of illness or injury which occurred during 
a period when the worker's employment was in the 
construction industry if the worker does not engage in any 
employment for hire or reward and where the Board requests 
a certificate, if the absence is certified to be necessary by a 
legally qualified medical practitioner; 

(c) any interruption or ending of employment by any employer 
if the interruption or ending was made with the intention of 
avoiding obligations in respect of long service leave or 
annual leave; 

(d) any absence from work of a worker for the purpose of— 
(i) complying with a summons to appear as a juror; 

(ii) appearing to give evidence before any court, body or 
person before whom or which a person may by law be 
required to appear to give evidence; or 

(iii) taking compassionate leave prescribed by any award; 
(t?) any period of continuous service as a working sub-contractor 

other than as a working sub-contractor who has made an 
election under section 25; 

( / ) any interruption arising directly or indirectly from an 
industrial dispute; 

(g) the standing down of a worker due to a slackness of trade; 
(h) any continuous absence from work in excess of two years 



1983 Construction Industry Long Service Leave No. 9935 

on account of illness or injury which occurred during a 
period when the worker's employment was in the 
construction industry if the -absence is certified to be 
necessary by a legally qualified medical practitioner; 

(/) any other absence from work of a worker by leave of the 
employer of the worker; 

(/) any period during which a worker serves as a full-time officer 
of a trade union that represents workers employed to 
perform construction work of any kind; 

(k) any other interval between periods of employment in the 
construction industry that does not exceed two years; or 

(/) any interval exceeding two years between periods of 
employment in the construction industry where the Board 
because of the special circumstances of the case deems those 
periods to be continuous service in the construction industry 
for the purposes of this section. 

(2) Where a worker has upon dismissal received any remuneration 
in respect of annual leave to which he was entitled but which he had 
not taken, the period of that annual leave shall, notwithstanding that 
that annual leave has not been taken, be taken into account for the 
purposes of calculating the worker's continuous service in the 
construction industry. 

(3) In respect of a worker employed by a corporation, any period 
of employment by a corporation which by virtue of section 7 (5) of 
the Companies (Victoria) Code is deemed to be related to the first-
mentioned corporation shall, for the purposes of calculating the period 
of continuous employment of that worker by an employer, be deemed 
to be employment by the first-mentioned corporation. 

(4) In calculating the period of continuous service in the 
construction industry of the worker, any interruption or absence of a 
kind mentioned in sub-section (1) (a) to (e) and any period of continuous 
service as a registered working sub-contractor where contributions in 
respect of that service have been made to, and remain in the Funds, 
shall be counted as part of the period of his service in the construction 
industry, but any period of continuous service as a working sub
contractor where no contributions in respect of that service are in the 
Funds, and any interruption or absence of a kind mentioned in sub
section (1) ( / ) to (/) shall not be counted as part of the period of his 
service in the construction industry. 

(5) In calculating the period of continuous service in the 
construction industry of a worker, any period during which the worker 
was employed in construction work outside Victoria shall not be 
counted as part of the period of that service unless long service leave 
charges were paid under section 26 or 27 (as the case may be) in respect 
of the worker while he was so employed. 
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(6) Where a business is whether before or after the commencement 
of this section transmitted from an employer (in this sub-section called 
the "transmittor") to another employer (in this sub-section called the 
"transmittee") and the worker who at the time of the transmission is 
an employee of the transmittor in the business becomes an employee 
of the transmittee— 

(a) the continuity of the employment of the worker shall be 
deemed not to have been broken by the transmission; 

(b) the period of employment which the worker has had with 
the transmittor or any prior transmittor shall be deemed to 
be employment of the worker with the transmittee. 

(7) In sub-section (6), "business" includes trade process business 
or occupation, and includes part of any such business; "transmission" 
includes transfer conveyance assignment or succession whether by 
agreement or by operation of law; and "transmitted" has a 
corresponding interpretation. 

(8) Any period of service as a member of the naval, military or air 
forces (other than as a member of the permanent forces) of the 
Commonwealth of Australia or as a member of the Civil Construction 
Corps established under the Commonwealth Act known as the National 
Security Act 1939 shall be deemed to be employment by the employer 
by whom the worker concerned was last employed before he commenced 
to serve as a member. 

(9) For the purposes of sub-section (8), in the case of a worker 
whose last employment was temporary employment during a 
stand-down period "employer by whom the worker concerned was last 
employed" means the employer who stood down the worker. 

(10) Where an assessment has been made under section 30 in 
respect of construction work performed for an employer by a worker 
who could not be identified, any person may apply to the Board for a 
determination that long service charges made in accordance with that 
assessment were in respect of work performed by him. 

(11) Where the Board determines that an applicant under sub
section (10) is the worker who performed the work in respect of which 
long service leave charges were made in accordance with an assessment 
under section 30, the period during which that worker performed that 
work shall be taken into account for the purpose of calculating that 
worker's continuous service in the construction industry. 

(12) For the purposes of this Act, service in the construction 
industry shall be deemed to be continuous notwithstanding any interval 
between periods of employment in the construction industry— 

(a) which commenced before the commencement of this 
section; 

(b) which (whether the interval ends before or after the 
commencement of this section) exceeded nine months 
before the commencement of this section; and 



1983 Construction Industry Long Service Leave No. 9935 g()9 

(c) before which the worker was employed to perform building 
trades work— 

where the Board because of the special circumstances of the case deems 
those periods of employment to be continuous service in the 
construction industry for the purposes of this section. 

35. (1) In calculating the period of continuous service in the Continuous 

construction industry of a working sub-contractor, service shall be ^™g°sUb_ 
deemed to be continuous notwithstanding— contractor. 

(a) any interruption of contribution prior to 1 April 1980 by a 
working sub-contractor registered under section 11 of the 
Building Industry Long Service Leave Act 1975 prior to that 
date; 

(b) any interruption of contribution not exceeding two years; 
or 

(c) any service as a worker which would constitute continuous 
service under section 34. 

(2) Service by a working sub-contractor as a worker shall not be 
counted as part of his service in the construction industry where the 
working sub-contractor has failed to pay to the Board long service leave 
charges for a continuous period of two years. 

36. (1) For the purpose ofdetermining any entitlement under this Determination of 
Act, any service in the construction industry in respect of building writer™"'0 

trades work before 21 December 1973 of any worker not employed on 
that date by an employer to perform building trades work shall be 
disregarded. 

(2) For the purpose ofdetermining any entitlement under this Act, 
any service in the construction industry in respect of building trades 
work before 21 December 1973 of any worker who was employed on 
that date by an employer to perform building trades work shall be 
disregarded except to the extent that— 

(a) it was in the employment of the employer by whom he is 
employed on that date; and 

(b) it constituted permanent service in the construction industry 
extending as far as and including that date. 

(3) For the purpose ofdetermining any entitlement under this Act, 
any service in the construction industry in respect of electrical trades 
work or metal trades work before 1 March 1978 of any worker not 
employed on that date by an employer to perform electrical trades 
work or metal trades work shall be disregarded. 

(4) For the purpose ofdetermining any entitlement under this Act, 
any service in the construction industry in respect of any electrical 
trades work or metal trades work before 1 March 1978 of any worker 
who was employed on that date by an employer to perform electrical 
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trades work or metal trades work shall be disregarded except to the 
extent that— 

(a) it was in the employment of the employer by whom he is 
employed on that date; and 

(b) it constituted permanent service in the construction industry 
extending as far as and including that date. 

(5) In sub-sections (2) and (4) "permanent service in the 
construction industry" means service in the construction industry which 
would be required under section 34 to be treated as continuous if 
paragraphs (g), (/), (k) and (I) of sub-section (1) did not form part 
thereof. 

(6) For the purpose of determining any entitlement under this Act, 
any service in the construction industry before 26 November 1933 shall 
be disregarded. 

(7) For the purpose of determining any entitlement under this Act, 
any period of continuous service in the construction industry of a 
worker during which he is not registered under section 23 shall be 
disregarded, except to the extent (if any) that the Board otherwise 
determines. 

(8) For the purpose of determining any entitlement under this Act, 
any period of continuous service in the construction industry consisting 
of continuous employment by a particular employer for less than five 
days in any month shall be disregarded. 

(9) For the purpose of determining any entitlement under this Act, 
any long service leave or payment in lieu of long service leave granted 
to a worker in respect of any service in the construction industry which 
is under this Act taken into account in computing the worker's 
entitlement to long service leave under this Act shall be taken into 
account and be deemed to have been leave taken under this Act. 

37. (1) For the purpose of determining any entitlement of a working 
sub-contractor under this Ac»— 

(a) any period of continuous service in the construction industry 
as a worker registered under section 23 shall be taken into 
account; 

(b) any period of continuous service in the construction industry 
during which he is not registered under section 22 shall be 
disregarded except to the extent (if any) that the Board may 
determine; 

(c) any period of continuous service in the construction industry 
for less than five days in any month shall be disregarded; 

(d) any long service leave or payment in lieu of long service 
leave granted to a working sub-contractor in respect of any 
service in the construction industry which is under this Act 
taken into account in computing a working sub-contractor's 
entitlement to long service leave under this Act shall be 
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taken into account and be deemed to have been leave taken 
under this Act. 

(2) For the purposes of sub-section (1), where on 1 April 1980 a 
working sub-contractor was registered under section 11 of the Building 
Industry Long Service Leave Act 1975 or before 1 line 1980 he became 
so registered— 

(a) any period of continuous service in the construction industry 
in respect of building trades work as a working sub
contractor on or after 21 December 1973 and before 1 April 
1978 shall be taken into account; 

(b) where he was employed as a worker on or after 21 December 
1973 and before 1 April 1978 he became a working 
sub-contractor, his entitlement shall be determined in 
accordance with section 36 as if he were a worker; 

(c) where he was employed both as a worker and a working 
sub-contractor on or after 21 December 1973 and before 1 
April 1978 and his service was continuous, his service in 
the construction industry in respect of building trades work 
as a working sub-contractor shall be taken into account and 
his entitlement for his service in the industry as a worker 
shall be determined in accordance with section 36 as if he 
were a worker; 

(d) any period of continuous service in respect of building trades 
work as a working sub-contractor on or after 1 April 1978 
and before 1 April 1980 which if it had been service as a 
worker would constitute continuous service under section 
34 shall be taken into account. 

(3) In calculating the period of service in the construction industry 
of the working sub-contractor any period of interruption of contribution 
(save any interruption occurring on or after 1 April 1978 and before 1 
April 1980) exceeding one month shall not be counted as part of the 
period of his service in the construction industry. 

38. (1) Where a working sub-contractor pays to the Board pursuant Determination of 
to section 24 (1) (b) or (2) (b) a long service leave charge there shall be \ZT^!> 
credited to him such charge, together with an amount being interest contractor. 
thereon calculated from the date of receipt of the payment of such 
charge at such a rate determined on or after 30 June in each year for 
the preceding financial year by the Board as being appropriate after 
taking into account the expenses incurred in administering the Fund 
into which the long service leave charge is paid under this Act but shall 
not be less than 75 per centum of the rate of interest expressed as a 
percentage earned by that Fund as calculated by the formula— 

Ta-TbTi x 10° 
Where— 

a means the amount of that Fund at the beginning of that 
financial year; 
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long service leave 
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Entitlement of 
working sub
contractor. 

b means the amount of that Fund at the end of that 
financial year; 

/ means the amount of interest earned by that fund during 
that financial year. 

(2) The Board shall determine an interim rate from time to time 
prior to determination of the rate pursuant to sub-section (1). 

(3) In this Part "interest at the determined rate", in relation to the 
entitlement of a working sub-contractor, means interest at the rate 
determined by the Board under this section. 

39. In determining for the purposes of this Act the date on which a 
worker's service in the construction industry is terminated, the period 
of any long service leave to which the worker is entitled but which the 
worker has not taken shall be disregarded except for the purposes of 
calculating a period of continuous service in the construction industry. 

DIVISION 2—ENTITLEMENTS 

40. (1) Subject to this Act every worker shall be entitled to long 
service leave on ordinary pay in respect of continuous service in the 
construction industry (whether before or after the commencement of 
this section). 

(2) The amount of the entitlement shall be— 
(a) on the completion by a worker of fifteen years' continuous 

service in the construction industry— 13 weeks' long service 
leave and thereafter an additional four and one-third weeks' 
long service leave on the completion of each additional five 
years of continuous service in the construction industry; 

(b) in addition, in the case of a worker who has completed more 
than fifteen years' continuous service in the construction 
industry and whose service in the construction industry is 
terminated otherwise than by the death of the worker—an 
amount of long service leave equal to one-sixtieth of the 
period of his continuous service in the construction industry 
since the last accrual of entitlement to long service leave 
under paragraph (a); 

(c) in the case of a worker who has completed at least 10 but 
less than IS years of continuous service in the construction 
industry and whose service in the construction industry is 
terminated for any cause other than by the employer for 
serious and wilful misconduct—an amount of long service 
leave equal to one-sixtieth of the period of his continuous 
service in the construction industry. 

41. (1) Subject to this Act every working sub-contractor shall be 
entitled to benefits in respect of continuous service in the construction 
industry as a working sub-contractor (whether before or after the 
commencement of this section). 
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contractor. 

(2) The amount of the entitlement shall be— 
(a) on the completion by a working sub-contractor of fifteen 

years' continuous service in the construction industry and 
thereafter on the completion of each additional five years of 
continuous service in the construction industry—a refund 
of his total contributions for the relevant period together 
with interest at the determined rate; 

(b) in the case of a working sub-contractor who has completed 
at least ten but less than fifteen years' continuous service in 
the construction industry and whose service in the 
construction industry is terminated—a refund of his total 
contributions together with interest at the determined rate. 

(3) Where the entitlement accrues the Board shall pay from the 
Funds to the working sub-contractor forthwith the benefits to which he 
is entitled. 

42. (1) Subject to this Act every person who has or had continuous Entitlement of 
service in the construction industry (whether before or after the SfoI*e'rand°th 

commencement of this section) as a working sub-contractor and as a working sub-
worker shall be entitled to benefits in respect of that continuous service 
in the construction industry. 

(2) This entitlement shall accrue— 
(a) on the completion of fifteen years' continuous service in the 

construction industry and thereafter on the completion of 
each additional five years' continuous service in the 
construction industry; 

(b) in the case of a person who has completed at least ten years 
but less than fifteen years' continuous service in the 
construction industry and whose service in the construction 
industry is terminated by the person, on termination. 

(3) The amount of the entitlement shall be— 
(a) for a person who is a worker at the time the entitlement 

accrues, such amount of long service leave as equals 
one-sixtieth of the period of his continuous service in the 
construction industry as a worker and a refund from the 
Funds of his total contributions together with interest at the 
determined rate; 

(b) for a person who is a working sub-contractor at the time the 
entitlement accrues, a refund from the Funds of his total 
contributions together with interest at the determined rate 
and a sum equal to such amount of his ordinary pay as 
equals one-sixtieth of the period of his continuous service 
in the construction industry as a worker. 

(4) In addition to the amount of entitlement under sub-section (3) 
in the case of a person who has completed more than fifteen years' 
continuous service in the construction industry and whose service in 
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the construction industry is terminated otherwise than by the death of 
the person the amount of the entitlement shall be an amount of long 
service leave equal to one-sixtieth of the period of his continuous 
service in the construction industry since the last accrual of entitlement 
to long service leave under sub-section (3) (a) and a refund of his total 
contributions together with interest at the determined rate since the 
last accrual of entitlement to long service leave under 
sub-section (3) (a). 

43. (1) Where— 
(a) a worker is entitled to any amount of long service leave or 

where he has made contributions as a working sub
contractor and is entitled to a refund of his contributions or 
both;and 

(b) the worker's service in the construction industry is 
terminated (otherwise than by the death of the worker) on 
or after his becoming so entitled but before he has taken the 
leave or received a refund of his contributions— 

there shall be paid to the worker from the Funds an amount equal to 
the. amount of the ordinary pay that would have been payable to the 
worker in respect of the period of long service leave not taken by the 
worker less any amount already paid to the worker in respect of any of 
the leave not taken together with a refund of his contributions together 
with interest thereon at the determined rate. 

(2) The amount referred to in sub-section (1) shall become payable 
to the worker immediately upon receipt by the Board of notification of 
the termination of the worker's service in the construction industry. 

(3) Notwithstanding anything to the contrary in sub-section (2), 
the payment of the amount referred to in sub-section (1) may be 
postponed until such date as is agreed to between the worker and the 
Board. 

(4) The amount referred to in sub-section (1) shall be paid to the 
worker— . 

(a) in full; or 
. (b) in any other way agreed between the worker and the Board. 

(5) During a period after a worker's service in the construction 
industry is terminated and in respect of which an amount referred to 
in sub-section (1) is paid to the person who was that worker— 

(a) that person shall not engage in any employment for hire or 
reward; and 

(b) a person who knows the first-mentioned person is a person 
to whom such an amount has been paid shall not employ 
that person for hire or reward. 

Entitlement 
where service in 
the construction 
industry is 
terminated before 
leave taken or 
refund made. 
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44. (1) If a worker who is entitled to any amount of long service 
leave dies before or while taking the leave, there shall be payable from 
the Funds to his personal representative the sum equal to the amount 
of ordinary pay that would have been payable to the worker in respect 
of the period of long service leave not taken by the worker less any 
amount already paid to the worker in respect of any of the leave not 
taken. 

(2) Where a worker who has completed more than fifteen years of 
continuous service in the construction industry dies while still employed 
by an employer to perform construction work or (if he is not so 
employed) while he is engaged in continuous service in the construction 
industry within the meaning of section 34, there shall be payable from 
the Funds (in addition to any sum payable under sub-section (1)) to his 
personal representative in respect of any period ("the fractional period") 
of his continuous service in the construction industry which occurs 
after the last accrual of entitlement to long service leave under section 
40 (2) (a) a sum equal to the amount of his ordinary pay for a period 
equalling one-sixtieth of the fractional period. 

(3) Where a worker who has completed at least ten but less than 
fifteen years of continuous service in the construction industry dies 
while still employed by an employer to perform construction work or 
(if he is not so employed) while he is engaged in continuous service in 
the construction industry within the meaning of section 34, there shall 
be payable from the Funds to his personal representative a sum equal 
to the amount of his ordinary pay for a period-equalling one-sixtieth of 
the period of his continuous service in the construction industry. 

(4) Where a working sub-contractor who is entitled to a refund of 
contributions dies before he is paid an amount equal to his contributions 
together with interest at the determined rate there shall be payable 
from the Funds to his personal representative that amount together 
with that interest. 

(5) Where a person who is entitled to an amount of long service 
leave and a refund of contributions dies before or while taking the leave 
or before he is paid an amount equal to his contributions together with 
interest at the determined rate or both, there shall be payable from the 
Funds either or both (as the case requires)— 

(a) a sum equal to the amount of his ordinary pay for a period 
equalling one-sixtieth of his continuous service as a worker 
in the construction industry; 

(b) a refund of his contributions together with interest thereon 
at the determined rate. 

45. (1) Where on the application of a working sub-contractor or a 
worker who is registered under section 23 and who has been a working 
sub-contractor in the construction industry the Board is satisfied that— 

(a) the working sub-contractor or registered worker is not 

Payment in lieu 
oflong service 
leave on death of 
worker. 
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entitled to long service leave or to pay in lieu of long service 
leave under any other provision of this Act; 

(b) the working sub-contractor or registered worker has paid 
long service leave charges under Part V.; and 

(c) the working sub-contractor or registered worker has ceased 
to be employed in the construction industry because of 
illness incapacity or domestic or other pressing necessity— 

the Board shall pay from the Funds to the working sub-contractor or 
registered worker a refund of his contributions together with interest at 
the determined rate. 

(2) Where on the application of the personal representative of a 
working sub-contractor or a worker who is registered under section 23 
and who has been a working sub-contractor in the construction industry 
the Board is satisfied that— 

(a) the working sub-contractor or registered worker is deceased; 

(b) the deceased working sub-contractor or registered worker 
has paid long service leave charges under Part V.; and 

(c) his estate is not entitled to any payment from the Funds 
under any other provision of this Act— 

the Board shall pay from the Funds to the personal representative a 
refund of the contributions paid by the deceased together with interest 
at the determined rate. 

(3) Where on the application of a working sub-contractor, the Board 
is satisfied that the working sub-contractor has ceased to be engaged in 
the construction industry for a reason other than one of the reasons 
specified in sub-section (1) (c), the Board shall pay from the Funds a 
refund of his contributions. 

(4) Where a working sub-contractor has not paid long service leave 
charges under Part V. for a continuous period of two years he shall be 
deemed to have ceased to be engaged in the construction industry and 
there shall be payable from the Funds a refund of his contributions. 

46. Notwithstanding anything to the contrary in sections 40, 43 or 
44, for the purpose of determining the amount of long service leave or 
pay in lieu of long service leave to which a worker or a worker's 
personal representative is entitled in respect of any service in the 
construction industry beginning before 1 January 1965 and ending after 
that date, so much of the service in the construction industry as was 
completed before that date shall be reduced by one-quarter. 
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DIVISION 3—TAKING OF LEAVE 

47. (1) When a worker (including a worker who has been a working Taking of long 

sub-contractor) becomes entitled to long service leave under this Act, serviceleave 

the leave shall be granted by his employer as soon as practicable having 
regard to the needs of his establishment, but subject to this Act— 

(a) the taking of the leave may be postponed to such date as is 
mutually agreed or, in default of agreement, as the Board 
having regard to the problems involved directs, but no such 
direction shall require long service leave to commence before 
the expiry of six months after the date of the direction; and 

(b) in no case shall any entitlement to long service leave be lost 
or in any way affected by the foregoing provisions of this 
sub-section or by failure or refusal of the employer to grant 
the leave. 

(2) If an employer and a worker so agree— 
(a) the first long service leave to which the worker becomes 

entitled may be taken in two or three separate periods; and 
(b) any subsequent period of long service leave to which the 

worker becomes entitled may be taken in two separate 
periods— 

but save as aforesaid long service leave shall be taken in one period. 

(3) The ordinary pay of a worker on long service leave shall be paid 
to him from the Funds when the leave is taken and shall be paid in one 
of the following ways: 

(a) In full when the worker commences his leave; 
(b) At the same times as those at which he would have been 

paid if the worker were still on duty (in which case payment 
shall, if the worker in writing so requires, be made by cheque 
posted to a specified address); or 

(c) In any other way agreed between the employer and the 
worker— 

and the right to receive ordinary pay in respect of the leave shall accrue 
accordingly. 

(4) Where a worker who is on long service leave— 
(a) has been paid in full on the commencement of his leave 

pursuant to sub-section (3) (a); or 
(b) has been paid in advance with respect to any period of the 

leave— 

and his ordinary pay increases during the period of the leave, then, 
subject to this Act, he shall be entitled to be paid at the increased rate 
as at the time of the increase and upon application to the Board the 
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Board shall forthwith pay to him from the Funds the difference on his 
return to work. 

(5) Any long service leave shall be inclusive of any public holiday 
occurring during the period when the leave is taken, but shall not be 
inclusive of any annual leave occurring during the period. 

48. (1) An employer may by agreement with a worker grant long 
service leave on the completion by the worker often years of continuous 
service in the construction industry before the entitlement to that leave 
has accrued. 

(2) Where long service leave referred to in sub-section (1) (in this 
section called "leave in advance") is granted and taken it shall not 
exceed such amount of long service leave as equals one-sixtieth part of 
the period of his continuous service in the construction industry and, 
the worker shall not be entitled to further leave or to payment in lieu 
of long service leave for the period of continuous service in respect of 
which the leave was taken before the entitlement accrued. 

(3) Where the employment of a worker who has taken leave in 
advance is subsequently terminated, the employer may, from whatever 
remuneration is payable to the worker upon that termination, deduct 
and withhold a payment equivalent to the amount paid by him to the 
worker in respect of leave in advance. 

"Appointed day.' 

DIVISION 4—PAYMENTS 

49. In this Division, the appointed day is the day proclaimed under 
section 24 as the appointed day for the purposes of this Act. 

Provision 
concerning 
payment from 
Building Trades 
Fund, in respect 
ofleave. 

50. (1) Notwithstanding anything to the contrary in this Act, no 
payment shall be made from the Building Trades Fund in relation to 
any entitlement of a worker or his personal representative under this 
Act which is by this Act deemed to have accrued before 21 December 
1973, but nothing in this sub-section shall affect the liability of the 
employer to grant any such leave not taken or make any payment not 
made (as the case may be). 

(2) Any payment in respect of long service leave or in lieu of long 
service leave that accrues or is by this Act deemed to have accrued 
under this Act in respect of building trades work on or after 21 December 
1973 and before the appointed day shall be made from the Building 
Trades Fund. 

(3) If an employer makes any payment (whether before or after the 
commencement of this section) in respect of long service leave or in 
lieu of long service leave that accrues or is by this Act deemed to have 
accrued under this Act on or after 1 January 1974 and before the 
appointed day (being a payment which by this Act is authorized to be 
made from the Building Trades Fund) he shall be entitled to be 
reimbursed from the Building Trades Fund to the extent thereof. 
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(4) Where on or after 1 January 1974 and before 1 February 1977, 
any person is given long service leave or any payment in lieu of long 
service leave in advance of the accrual of his entitlement to such benefits 
and subsequently he completes such service in the construction industry 
as would have entitled him to such leave or payment at a later date, 
any payment made by an employer in respect of the leave or in lieu of 
the leave shall be deemed to be in respect of leave that accrued on or 
after 21 December 1973 and before the appointed day. 

(5) Any long service leave or payment in lieu of long service leave 
referred to in sub-section (4) shall be deemed to be leave taken or 
payment made under this Act. 

(6) Where— 
(a) after 21 December 1973 and before 1 February 1977 any 

person employed to perform building trades work is given 
long service leave or any payment in lieu of long service 
leave to which he is entitled otherwise than under this Act; 
and 

(b) the person was employed to perform building trades work 
during the period of employment or any part of the period 
of employment giving rise to the entitlement (whether that 
person was so employed before or after 1 February 1977 
and whether by the employer who gives the leave or makes 
the payment or by any other person)— 

the employer shall be entitled to be reimbursed from the Building 
Trades Fund to the extent of such sum as bears the same relation to the 
whole sum due in respect of the long service leave or in lieu of long 
service leave (or if it appears to the Board that that sum is calculated in 
whole or in part by reference to work attracting higher remuneration 
than work of the kind performed by workers, such lesser sum as is 
determined by the Board for the purposes of this section) as the part of 
the period of employment giving rise to the entitlement during which 
the worker was employed to perform building trades work bears to the 
whole period of employment giving rise to the entitlement. 

(7) Notwithstanding the preceding provisions of this section, an 
employer is not entitled to be reimbursed from the Building Trades 
Fund to the extent of any payment in respect of long service leave 
which accrued or is deemed to have accrued to a worker— 

(a) in respect of employment before 1 April 1978 where the 
provisions of the Australian Workers' Union Construction 
and Maintenance Award or of a determination of a Wages 
Board or the Industrial Appeals Court in relation to tar and 
bitumen, wharves and jetties, excavation or roadwork or 
sewer builders applied to that employment before that date; 
or 

(b) engaged in shopfitting work in respect of employment before 
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Provisions 
concerning 
payment from 
Metal and 
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Fund in respect 
of leave. 

1 March 1982 where the provisions of the Carpenters and 
Joiners (Long Service Leave) Award applied to that 
employment before that date— 

but nothing in this sub-section shall affect the liability of the employer 
to grant any such leave not taken or make any payment not made in 
lieu thereof (as the case may be). 

51. (1) Notwithstanding anything to the contrary in this Act, no 
payment shall be made from the Metal and Electrical Trades Fund in 
relation to any entitlement which is by this Act deemed to have accrued 
before the appointed day but nothing in this sub-section shall affect the 
liability of the employer to grant such leave not taken or to make any 
payment not made (as the case may be). 

(2) Notwithstanding anything to the contrary in this Act, no 
payment shall be made from the Metal and Electrical Trades Fund to 
reimburse an employer in respect of any payment made before the 
appointed day to any person in respect of long service leave in advance 
of the accrual of his entitlement to those benefits, whether or not that 
person subsequently completes such service in the construction industry 
as would have entitled him to that leave or payment at a later date. 

(3) Notwithstanding anything to the contrary in this Act, where— 
(a) a worker has completed 15 years' continuous service in the 

construction industry before the appointed day; 
(b) he is not entitled to long service leave in respect of that 

service otherwise than under this sub-section; 
(c) his entitlement under, this Act is deemed to have accrued 

before the appointed day; and 
(d) the employer is not liable to grant the long service leave or 

to make any payment in lieu thereof— 

payment may be made to the worker or his personal representative 
from the Metal and Electrical Trades Fund in relation to that 
entitlement. 

Further 
provisions 
concerning 
payment in 
respect of long 
service leave. 

52. (1) Any payment in respect of long service leave or in lieu of 
long service leave that accrues or is by this Act deemed to have accrued 
under this Act on or after the appointed day shall be made from the 
Funds. 

(2) If an employer makes any payment on or after the appointed 
day in respect of long service leave or in lieu of long service leave that 
accrues or is by this Act deemed to have accrued under this Act on or 
after the appointed day (being a payment which by this Act is authorized 
to be made from the Funds) he shall be entitled to be reimbursed from 
the Funds to the extent thereof. 

(3) Where— 
(a) any person is given long service leave or any payment in 
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lieu of long service leave to which he is entitled otherwise 
than under this Act; and 

(b) the employer who gives the leave or makes the payment or 
any other person employing the worker during the period 
of employment giving rise to the entitlement has paid long 
service leave charges in accordance with this Act in respect 
of any part of the period of employment giving rise to the 
entitlement— 

the employer shall be entitled to be reimbursed from the Funds to the 
extent of such sum as bears the same relation to the whole sum in 
respect of long service leave or in lieu of long service leave (or, if it 
appears to the Board that that sum is calculated in whole or in part by 
reference to work attracting higher remuneration than work of the kind 
performed by workers, such lesser sum as is determined by the Board 
for the purposes of this section) as the part of the period of employment . 
in respect of which long service leave charges were paid by the employer 
or any person so employing the worker bears to the whole period of 
employment giving rise to the entitlement. 

53. (1) Where under this Act an amount (not being a refund of Payments from 
contributions or interest thereon) is required to be paid to a worker or " 
his personal representative from the Funds in respect of long service 
leave or in lieu of long service leave, that amount shall be paid from 
the Fund into which long service leave charges were paid or were under 
this Act required to be paid in relation to the worker in respect of the 
period of employment giving rise to the entitlement. 

(2) Where the long service leave charges referred to in sub-section 
(1) were paid or were under this Act required to be paid into both 
Funds, there shall be paid to the worker or his personal representative 
(as the case may be) from each Fund such amount as bears the same 
relation to the whole amount due in respect of long service leave or in 
lieu of long service leave as the amount of long service leave charges 
paid or under this Act required to be paid into that Fund bears to the 
whole amount of long service leave charges paid in relation to the 
worker in respect of the period of employment giving rise to the 
entitlement. 

(3) Where under this Act an amount is required to be paid from 
the Funds to reimburse an employer in respect of any payment made 
to or in relation to a worker in respect of long service leave, that 
amount shall be paid from the Fund into which long service leave 
charges were paid or were under this Act required to be paid in relation 
to the worker in respect of the period of employment giving rise to the 
entitlement. 

(4) Where the long service leave charges referred to in sub-section 
(3) were paid or were under this Act required to be paid into both 
Funds, there shall be paid to the employer from each Fund such amount 
as bears the same relation to the whole amount due to be reimbursed 
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to the employer as the amount of long service leave charges paid or 
under this Act required to be paid into that Fund in respect of the 
worker bears to the whole amount of long service leave charges paid in 
relation to the worker in respect of the period of employment giving 
rise to the entitlement. 

(5) Where under this Act, a refund of contributions or an amount 
equal to the contributions paid (whether or not together with interest) 
is required to be paid from the Funds to— 

(a) a working sub-contractor or his personal representative; or 

(b) a worker or his personal representative— 

the amount payable shall be paid from the Fund into which the 
contributions were paid or were under this Act required to be paid. 

(6) Where the contributions referred to in sub-section (5) were paid 
or were under this Act required to be paid into both Funds, there shall 
be paid from each Fund to— 

(fl) the working sub-contractor or his personal representative; 
or 

(b) the worker or his personal representative— 

the total contributions paid or under this Act required to be paid into 
that Fund by the working sub-contractor or worker and where interest 
is payable, the interest thereon. 

PART VII.—INSPECTIONS 

identification of 54^ Every inspector shall be furnished by the Director with a 
certificate of his appo in tmen t which shall be produced on d e m a n d to 
the occupier or person in charge of any building or place which an 
inspector in tends to enter or enters in the course of his duty under this 
Act. 

powers of 55^ (i) Every inspector may for the purposes of the execution of 
inspectors. . 

this Act— 
(a) with such assistance as he requires enter inspect and examine 

at all reasonable times by day or night any premises 
whatsoever which he considers it is necessary to enter in the 
administration of this Act; 

(b) make such examination and inquiry as may be necessary to 
ascertain whether the provisions of this Act are or have 
been complied with; 

(c) require the production of any books registers certificates 
notices records and documents required by or under this 
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Act to be kept and inspect and examine them and take 
copies of or extracts from them or any of them; 

(d) take photographs or make sketches of the premises or any 
person equipment article or thing in the premises; 

(e) exercise such other powers as are necessary for carrying this 
Act into effect. 

&c. by 
interpreter. 

(2) When an inspector uses the assistance of an interpreter, any Effect of inquiry, 
inquiry or requisition to any person made on behalf of the inspector by 
the interpreter shall for all purposes be deemed to be made by the 
inspector, and any answer made to the interpreter shall be deemed to 
be made to the inspector. 

(3) No person shall be required under this section to answer any 
question or to give any evidence tending to incriminate himself. 

56. The occupier of every premises and his agents and employees occupier to assist 
shall furnish the means required by an inspector necessary for any entry ,nspector 

inspection examination or inquiry or for the exercise of the powers of 
the inspector under this Act. 

57. (1) Every perSOn Who Offence to delay 
inspector, &c. 

(a) wilfully delays an inspector in the exercise of any power 
under this Act; 

(b) fails to comply with any requirements or directions of an 
inspector made under any such power, or to furnish any 
information or produce any document whatsoever which 
he is required by an inspector by or in pursuance of this Act 
to furnish or produce; or 

(c) conceals or prevents any person from appearing before or 
being examined by an inspector or attempts so to conceal 
or prevent a person— 

shall be deemed to obstruct an inspector in the execution of his duties 
under this Act. 

(2) Every person who— obstruction &c. 
an offence. 

(a) obstructs hinders or impedes or opposes; or 
(b) refuses admission to any premises to— 

any inspector or person assisting an inspector or other person in the 
performance of anything which such inspector or other person is lawfully 
doing under this Act and the occupier of any premises where any such 
obstruction hindering impeding resisting opposing or refusing occurs 
shall be guilty of an offence against this Act. 

(3) Every person who assaults or directly or indirectly intimidates Assaulting 
or threatens or attempts to intimidate or threaten an inspector shall be ,nspec,or 

liable to a penalty of not more than 25 penalty units or imprisonment 
for a term of not more than six months. 
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58. An employer shall not dismiss a worker from his employment 
by reason merely of the fact that the worker has given information 
pursuant to the provisions of this Act to an inspector. 

PART VIII.—ENFORCEMENT AND LEGAL PROCEEDINGS 

DIVISION 1 —RECOVERY OF LONG SERVICE LEAVE CHARGES 

Employer leaving 59. Where the Board has reason to believe that an employer may 
Australia. leave Australia before any long service leave charge becomes due and 

payable by him, the long service leave charge shall be due and payable 
on such date as the Board fixes and specifies in a notice served on the 
employer. 

Recovery oflong 60. (1) Long service leave charges shall be deemed when they 
service leave become due and payable to be a debt due to Her Majesty and payable 

to the Board. 
(2) Any unpaid long service leave charge may be sued for and 

recovered— 
(a) irrespective of the amount of the long service leave charge 

in a magistrates' court, as a civil debt recoverable summarily; 
or 

(b) in any other court of competent jurisdiction— 

by the Board or on behalf of the Board by any person authorized by it 
to act on its behalf. 

(3) Notwithstanding the provisions of any other Act, any unpaid 
long service leave charge may be sued for and recovered by the Board 
(or on behalf of the Board by any person authorized by it to act on its 
behalf) at any time within a period of fifteen years after the long service 
leave charge became due and payable under this Act. 

(4) Where any employer is convicted of an offence against this Act 
the court before which he is so convicted may order him to pay to the 
Board any amount which from the evidence given during the 
proceedings the court is satisfied should have been but has not been 
paid to the Board by way of long service leave charge or surcharge 
under this Act and the amount may be recovered in a court of competent 
jurisdiction as if it were an order of the court for the payment of a civil 
debt. 

(5) If any long service leave charge is not paid immediately upon 
its becoming due and payable, the employer shall pay to the Board by 
way of surcharge— 

(a) the prescribed amount; and 
(b) interest at the prescribed rate on the amount of the long 

service leave charge remaining unpaid. 
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(6) Interest shall be calculated from the time at which the long 
service leave charge becomes due and payable. 

(7) All surcharges payable under this section may be recovered in 
the same manner in which long service leave charges are recoverable 
under this section. 

(8) The Board may in any particular case for reasons that in its 
discretion are sufficient remit any surcharge payable under this section 
or any part thereof. 

61. If in any proceedings against an employer for the recovery of 
any long service leave charge the defendant— 

(a) is absent from Victoria and has not, to the knowledge of the 
Board after reasonable inquiry in that behalf, any attorney 
or agent in Victoria on whom service of process can be 
effected; or 

(b) cannot after reasonable inquiry be found— 

service of any process in the proceedings may without leave of the 
court, be effected on him by posting it by prepaid post addressed to 
him at his last known place of business or abode. 

62. (1) Every person who is a liquidator of any company which is 
being wound up and which employs workers to perform construction 
work shall, within fourteen days after he has become a liquidator of 
that company, serve on the Board notice in writing of his appointment 
as liquidator. 

(2) The Board shall, as soon as practicable thereafter, notify to the 
liquidator the amount which appears to the Board to be sufficient to 
provide for any long service leave charges which then are or which will 
thereafter become payable by the company. 

(3) The liquidator— 
(a) shall not without leave of the Board part with any part of 

the assets of the company until he has been so notified; 
(b) shall set aside out of the assets available for the payment of 

the long service leave charges assets to the value of the 
amount so notified, or the whole of the assets so available if 
they are of less than that value; and 

(c) shall, to the extent of the value of the assets which he is 
required to set aside, be liable as trustee to pay the long 
service leave charges. 

(4) If the liquidator fails to comply with any provision of this 
section (or fails as trustee duly to pay the long service leave charges for 
which he is liable under sub-section (3)), he shall, to the extent of the 
value of the assets of which he has taken possession and which are, or 
were at any time, available to him for payment of the long service leave 
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charges, be personally liable to pay the long service leave charges, and 
shall be guilty of an offence. 

(5) Where more persons than one are appointed liquidators or 
required by law to carry out the winding up, the obligations and 
liabilities attaching to a liquidator under this section shall attach to 
each of those persons and, where any one of those persons has paid the 
long service leave charges due in respect of the company being wound 
up, the other person or persons shall each be liable to pay that person 
his equal share of the amount of the long service leave charges so paid. 

(6) Notwithstanding anything contained in this section, all costs, 
charges and expenses, which in the opinion of the Board, have been 
properly incurred by the liquidator in the winding up of a company, 
including the remuneration of the liquidator, may be paid out of the 
assets of the company in priority to any long service leave charges 
payable in respect of the company. 

(7) Nothing in this section affects any of the provisions of the 
Companies (Victoria) Code. 

(8) In relation to any person who is on the commencement of this 
section the liquidator of a company, sub-section (1) shall be read and 
construed as if the reference to the period of fourteen days after that 
person became the liquidator of that company were a reference to a 
period of fourteen days after the commencement of this section. 

63. (1) Where an agent for an absentee principal has been required 
by the principal to wind up the business of his principal he shall, before 
taking any steps or further steps to wind up the business, serve on the 
Board notice of his intention so to do, and shall set aside such sum out 
of the assets of the principal as is specified in a notice served on him by 
the Board as being necessary to provide for any long service leave 
charges that are or may become payable. 

(2) An agent who fails to give notice to the Board or who fails to 
provide for payment of the long service leave charges as required by 
this section shall be personally liable for any long service leave charges 
that become payable in respect of the business of the principal. 

64. (1) The provisions of this section apply where, whether 
intentionally or not, a person escapes full payment of long service leave 
charges in his lifetime by reason of his not having duly made any, or 
full, complete and accurate returns. 

(2) The Board has the same powers and remedies against the trustees 
of the estate of that person in respect of the liability to which that 
person was subject as it would have had against that person if he were 
alive. 

(3) The trustees shall make such returns under this Act as the Board 
requires. 

Agent for 
absentee 
principal winding 
up business. 

Where long 
service leave 
charges not paid 
during lifetime. 
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(4) The trustees are subject to long service leave charges to the 
same extent as the deceased person would be subject to long service 
leave charges if he were still living, but the Board may in any particular 
case, for reasons that, in its discretion, it thinks sufficient, remit any 
long service leave charges or a part thereof. 

(5) The amount of any long service leave charges payable by the 
trustees is a charge on all the deceased person's estate in their hands in 
priority to all other encumbrances. 

65. (1) Where, at the time of death of an employer, he has not paid Provision for 
the whole of the long service leave charges payable by him up to the ^?«nira«on8 

date of his death, the Board shall have the same powers and remedies charges by 
for the recovery of the long service leave charges from the executors administrators. 
and administrators as it would have had against that employer, if he 
were alive. 

(2) The executors or administrators shall furnish such of the returns 
required to be furnished by or under this Act in relation to the 
employment of workers as have not been made by the deceased. 

(3) Where the executors or administrators are unable or fail to 
furnish a return, the Board may estimate and make an assessment of 
the amount of long service leave charges due by the deceased employer. 

(4) Where, in respect of the estate of any deceased employer, probate 
has not been granted or letters of administration have not been taken 
out within six months after his death, the Board may cause an 
assessment to be made of the amount of long service leave charges due 
by the deceased employer. 

(5) The Board shall cause notice of the assessment to be published 
twice in a daily newspaper circulating in the State or Territory of the 
Commonwealth in which the deceased resided. 

(6) Any person claiming an interest in the estate of the deceased 
employer may, within 6Q days after the first publication of notice of the 
assessment, post to or'lodge with the Board an objection in writing 
against the assessment stating fully and in detail the grounds on which 
he relies. 

(7) Subject to any amendment of the assessment by the Board or 
by the Supreme Court, the assessment so made shall be conclusive 
evidenceof the indebtedness of the deceased employer to the Board. 

(8) The Supreme Court may on application by the Board, order 
that a sufficient part of the property of the deceased employer be sold 
to pay the assessment and the cost of the application and any property 
sold pursuant to such an order shall vest in the purchaser. 

(9) Notwithstanding anything contained in sub-sections (7) and 
(8), if at any time probate of the will of the deceased employer is granted 
to a person or letters of administration are taken out by a person, that 
person may, within 60 days after the date on which the probate was 
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granted or the letters of administration were taken out, lodge with the 
Board an objection against the assessment, stating fully and in detail 
the grounds on which he relies. 

66. Where two or more persons jointly employ a worker, they shall 
each be liable for the whole of the long service leave charges or 
surcharges payable in respect of that worker but any of them who has 
paid the long service leave charges or surcharges may recover from the 
other or others in any court of competent jurisdiction an equal share of 
those charges or surcharges. 

67. Payment of penalties under this Act shall not relieve any person 
from liability to any long service leave charges or surcharges to which 
he would otherwise be liable. 

Informations for 
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officer, Sec. 
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DIVISION 2—OFFENCES 

68. (1) An information for an offence against any provision of this 
Act may be laid in the name of the Board by an inspector or other 
officer authorized by the Board to lay informations on behalf of the 
Board, and any prosecution instituted in the name of the Board shall, 
in the absence of evidence to the contrary, be deemed to have been 
instituted by authority of the Board. 

(2) An inspector or other officer referred to in sub-section (1) may 
appear on behalf of the Board in any proceeding for an offence against 
any provision of this Act. 

69. (1) Where a person is charged with an offence against this Act 
the charge shall unless otherwise expressly provided, be heard before 
and all penalties recovered before a magistrates' court consisting of a 
stipendiary magistrate sitting alone. 

(2) Notwithstanding sub-section (1)— 
(a) the Metropolitan Industrial Court established under Part X. 

of the Industrial Relations Act 1979 shall have exclusive 
jurisdiction to hear and determine all proceedings for 
offences against this Act alleged to have been committed 
within the Court District within the meaning of section 91 
(5) of that Act; and 

(b) the jursidiction of every other magistrates' court within that 
Court District in respect of the matters as to which the 
Metropolitan Industrial Court has exclusive jurisdiction 
shall not be exercised by such magistrates' court. 

70. (1) A person who— 
(a) makes any false or misleading statement in, or any material 

omission from, any records which he is required to keep by 
or under this Act; 

(b) by any wilful act, default or neglect or by any fraud, act or 
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contrivance whatever avoids or attempts to avoid long 
service leave charges chargeable under this Act— 

shall be guilty of an offence against this Act. 

(2) In any prosecution for an offence against the provisions of sub
section (1) (a) it shall be a good defence if it is proved to the satisfaction 
of the court that the statement or omission complained of resulted 
from a bona fide error. 

(3) Every person who contravenes or fails to comply with any of 
the provisions of this Act (except sections 23, 24 (1) (b), 24 (2) (b) and 
24 (7)) shall be guilty of an offence against this Act. 

71. Every person guilty of an offence against this Act for which n O General penalty. 

penalty is expressly provided shall be liable to a penalty of not more 
than 18 penalty units and, in the case of a continuing offence, to a 
further penalty of not more than 4 penalty units for each day during 
which the offence continues after conviction. 

72. Notwithstanding anything to the contrary in any other Act, the informations 
information for an offence against this Act may be laid at any time 
within five years after the commission thereof. 

73. The following provisions shall have effect with respect to all 
proceedings for offences against this Act: 

(a) The onus of proof that the person named in a summons as 
an employee of the defendant was not employed as alleged 
in that summons shall be on the defendant; 

(b) The onus of proof that the premises or place named in a 
summons is not within the municipal district or locality 
mentioned in the summons shall be on the defendant; 

(c) It shall not be a defence that any employer was not in 
Victoria at the time the alleged offence was committed; 

(d) Where the age of a person at any time is material his age at 
that time shall be deemed to be or to have been that which 
appears to the court after considering any available evidence 
to be or to have been his age at that time. 

74. (1) Any person or body of persons may be prosecuted for an 
offence against any of the provisions of this Act or any regulation in 
the true ostensible or reputed name of that person or body of persons 
and a conviction may be had in that name against the actual person so 
offending. 

(2) A corporation may be guilty of an offence against this Act, and 
for the purposes of this Act there shall be imputed to a corporation any 
knowledge consent or intent of any director or officer thereof and any 
person who is a director or officer of a corporation which is guilty of an 
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Prosecution of 
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offence against this Act shall be deemed to have committed the offence 
and (without affecting any liability of the corporation or of any other 
person therefor) shall be liable accordingly, unless he proves that the 
act or omission constituting the offence took place without his 
knowledge or consent and that he did not know and could not 
reasonably have known thereof. 

75. Notwithstanding anything to the contrary in any other Act, any 
appeal against a conviction by a magistrates' court or the Metropolitan 
Industrial Court (as the case may be) for an offence against this Act 
shall be heard and determined by the Industrial Relations Commission 
in Court session. 

Application for 
determination of 
certain matters. 

DIVISION 3—GENERAL 

76. (1) A worker, working sub-contractor or an employer or any 
person on behalf of a worker, working sub-contractor or an employer 
may apply to the Board for a determination— 

(a) that any work specified in the application is or is not building 
trades work, electrical trades work or metal trades work; or 

(b) that any work specified in the application (being determined 
to be building trades work, electrical trades work or metal 
trades work) was performed by that worker or working sub
contractor or (in the case of an application by an employer) 
by any worker or working sub-contractor for that employer. 

(2) An application under sub-section (1) may be made— 
(a) where the work has not been performed—at any time before 

the work is performed; or 
(b) where the work has been performed—at any time within six 

months, or such longer period as the Board may in any 
particular case allow, after the end of the financial year in 
which the work is performed. 

(3) The Board shall cause notice in writing of an application under 
sub-section (1) to be served on such persons as the Board determines 
have a sufficient interest in the making of the determination, but the 
failure or omission to give any notice shall not invalidate the 
determination. 

(4) A notice under sub-section (3) shall specify a time within which 
the person upon whom the notice is served may make a written 
submission to the Board upon the matters the subject of the application 
under sub-section (1). 

(5) In making a determination under this section the Board shall 
have regard to the application and to any written submissions and may 
otherwise inform itself in such manner as it thinks fit, but except as 
provided by this section the Board is not required to give to any person 
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notice of or an opportunity to answer or to be heard in relation to any 
matter taken into account by the Board in making the determination. 

(6) Subject to sub-section (10), a determination made under this 
section by the Board shall have effect on and from such date being the 
date on which the determination is made or an earlier date as is specified 
in the determination. 

(7) The Board shall not specify as the date on which the 
determination is to take effect a date earlier than the first day upon 
which it considers that the relevant employer first employed workers 
to perform building trades work, electrical trades work or metal trades 
work. 

(8) Where— 
(a) the Board makes a determination under this section that 

any work specified in the determination is building trades 
work, electrical trades work or metal trades work; and 

(b) the determination has effect on and from a date before the 
date on which the determination is made— 

there shall be payable under section 24 long service leave charges in 
respect of that work, as if that work had been performed during the 
month in which the determination is made. 

(9) The Board shall cause notice of a determination under this 
section to be served upon the applicant, any person upon whom notice 
under sub-section (3) was served and such other persons as the Board 
thinks fit. 

(10) An applicant, any person upon whom notice under sub-section 
(9) was served and any other person aggrieved by the making of a 
determination under this section may within fourteen days after notice 
under sub-section (9) is served appeal to the Industrial Relations 
Commission in Court session, which may hear and determine the 
matter. 

77. (1) The Board may at any time determine that any construction 
work is building trades work, electrical trades work or metal trades 
work. 

(2) In making a determination under sub-section (1) the Board may 
have regard to the prevailing rates of pay for the construction work the 
subject of the determination. 

(3) The Board shall cause notice of a determination under 
sub-section (1) to be served upon the employer for whom or working 
sub-contractor by whom the construction work the subject of the 
determination is performed. 

(4) The employer or working sub-contractor upon whom notice 
under sub-section (3) is served may within twenty-eight days after the 
date of service of that notice lodge with the Board a notice in writing 
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objecting to the determination and setting out the grounds of that 
objection. 

(5) The Board shall consider every such written objection and may 
affirm or vary the ruling objected to. 

(6) In considering an objection to a determination under this section 
the Board shall have regard to the written objection of the employer or 
working sub-contractor and may otherwise inform itself in such manner 
as it thinks fit, but except as provided by this section the Board is not 
required to give to any person notice of or an opportunity to answer or 
to be heard in relation to any matter taken into account by the Board 
in making the determination or considering the objection to the 
determination. 

(7) After considering any written objection or, if there is no written 
objection, after the expiration of 28 days from the date of service of the 
notice referred to in sub-section (3) the Board shall certify its 
determination and (subject to sub-section (8)) the construction work 
the subject of the certified determination shall be deemed to be building 
trades work, electrical trades work or metal trades work (as the case 
may be). 

(8) The Board shall cause notice of the certification under sub
section (7) of a determination to be sent to the employer for whom or 
working sub-contractor by whom the construction work the subject of 
the determination is performed and the employer or working sub
contractor may within fourteen days from the date of service of that 
notice appeal to the Industrial Relations Commission in Court session, 
which may hear and determine the matter. 

78. (1) Any dispute as to— 
(a) whether or not a worker or working sub-contractor or the 

personal representative of a worker or working sub
contractor is or has become entitled to long service leave or 
payment in lieu thereof under this Act; or 

(b) the rate of ordinary pay of a worker or working sub
contractor for the purposes of this Act— 

shall (to the extent that any issues involved have not been determined 
otherwise than under this section) be heard and determined by the 
Industrial Relations Commission in Court session. 

(2) Any worker or working sub-contractor or the personal 
representative of any worker or working sub-contractor may apply to 
the Industrial Relations Commission in Court session for an order 
directing the Board to pay to the worker, working sub-contractor or 
personal representative the full amount of any payment which has at 
any time during a period of five years immediately preceding the date 
of the application become due to the worker, working sub-contractor 
or personal representative under this Act. 
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(3) The Industrial Relations Commission in Court session shall 
hear and determine any such matter and may make any.order as it 
thinks just and may award costs to any party and assess the amount of 
the costs. 

79. (1) The decision of the Industrial Relations Commission in 
Court session in any matter whatsoever under this Act (including any 
decision as to costs) shall be final and without appeal. 

(2) The provisions of the Industrial Relations Act 1979 relating to 
appeals to the Industrial Relations Commission in Court session from 
convictions and orders of a magistrates' court shall with such 
adaptations as are necessary apply in relation to appeals to the Industrial 
Relations Commission in Court session under this Act and the orders 
so appealed from. 

(3) The Governor in Council may make general rules relating to 
the procedure of the Industrial Relations Commission in Court session 
for the purposes of this Act, and subject to the provisions of those rules 
the Industrial Relations Commission in Court session may regulate its 
own procedure in any matter under this Act. 

80. (I) In any legal proceedings by or against the Board no proof Proof of certain 
shall be required (until evidence is given to the contrary) of— required"0' 

(a) the due constitution of the Board; 
(b) any resolution of the Board; 
(c) the appointment of any member of the Board; or 
(d) the presence of a quorum at any meeting at which any 

determination is made or any act is done by the Board. 

(2) In any legal proceedings by or against the Board, a certificate 
that any person is or is not or was or was not on a certain date or for a 
certain period registered in— 

(a) the Register of Employers under section 21; 
(b) the Register of Working Sub-Contractors under section 22; 

or 
(c) the Register of Workers under section 23— 

shall if purporting to be signed by the Director be proof (until evidence 
is given to the contrary) of the facts stated therein. 

(3) In any legal proceedings by or against the Board, a certificate of 
appointment as an inspector under section 54 shall be proof (until 
evidence is given to the contrary) of the facts stated therein. 

PART IX.—GENERAL 

81. An employer shall keep such books and records as may be Keepingofbooks 
prescribed containing such particulars as may be prescribed relating to andrecords 

workers employed by him on construction work and shall preserve 

Jurisdiction and 
proceedings of 
Industrial 
Relations 
Commission. 
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each of those books and records for a period of seven years after the 
last entry was made in it. 

82. Except as is otherwise expressly provided by this Act, the 
provisions of this Act shall have effect notwithstanding any stipulation 
to the contrary whether made before or after the commencement of 
this section, and no contract or agreement made or entered into either 
before or after the commencement of this section shall operate to annul 
vary or exclude any of the provisions of this Act. 

83. (1) Except as is otherwise expressly provided by this Act, 
payment shall not be made by an employer or from either of the Funds 
to a worker or working sub-contractor or the personal representative of 
a worker or working sub-contractor in lieu of any long service leave or 
part thereof to which the worker or working sub-contractor is entitled 
under this Act nor shall any such payment be accepted by any worker, 
working sub-contractor or his personal representative. 

(2) A worker or working sub-contractor shall not during any period 
when he is on long service leave to which he is entitled under this Act 
engage in any employment for hire or reward. 

(3) A person shall not knowingly employ any worker or working 
sub-contractor for hire or reward during any period when the worker 
or working sub-contractor is on long service leave to which he is entitled 
under this Act. 

Refunds. 84. Where the Board finds in any case that long service leave charges 
have been overpaid, it may within seven years after the date of 
overpayment , refund to the person entitled thereto the a m o u n t of long 
service leave charges found to be overpaid. 

service of 85. (1) A notice or other document required or authorized to be 
notices. served by this Act shall be deemed to have been duly served— 

(a) if delivered personally to, or if left at the last known place 
of abode or business in or out of the State of the person, 
whether or not he is an employer, on or to whom the notice 
or document is to be served or, in the case of an employer 
at his address shown on the return last furnished by him 
with some person apparently in his employment; or 

(b) if sent by prepaid letter post, addressed to the person, 
whether or not he is an employer, on or to whom the notice 
or document is to be served at his last known place of 
business or abode in or out of the State or, in the case of an 
employer, at his address shown on the last return furnished 
by him. 

834 

Contracting out 
prohibited. 

Restrictions 
concerning 
entitlement under 
this Act. 

(2) Service of a notice or document in accordance with sub-section 
(1) (b) shall (until the contrary is shown) be deemed to have been 
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effected at the time when it would be delivered in the ordinary course 
of post. 

86. (1) The Board may by notice in writing require any person to Board may 
furnish within a period specified in the notice (being a period of not SnfoI!matio„,&c. 
less than 28 days) or within such further period as the Board may allow 
such information as the Board requires for the purpose of inquiring 
into or ascertaining his or any other person's liability or entitlement 
under any of the provisions of this Act and may require him to produce 
all books, documents and other papers whatsoever in his custody or 
under his control relating thereto. 

(2) A person required under sub-section (1) to furnish information 
to the Board shall within the period specified in the notice or within 
such further period as the Board has allowed furnish such information 
as it is within his power to furnish and shall not furnish any information 
which to his knowledge is false in any material particular. 

87. (1) The Governor in Council may make regulations for or with Regulations. 

respect to— 
(a) requiring the issuing to workers or working sub-contractors 

by the Board of registration cards, the production thereof 
by workers or working sub-contractors to employers and 
inspectors, and the making of entries thereon by employers; 

(b) requiring the keeping of any records by employers for the 
purposes of this Act; 

(c) requiring the making of any returns by employers to the 
Board for the purposes of this Act; 

(d) requiring the furnishing of any certificates by employers or 
the Board in relation to the service in the construction 
industry or entitlement to long service leave of workers or 
working sub-contractors; 

(e) the making of entries in relation to any matters on the 
registers kept by the Board under this Act; 

( / ) imposing penalties of not more than 9 penalty units for any 
offence against the regulations and, in the case of a 
continuing offence, a further penalty of not more than 2 
penalty units for each day during which the offence continues 
after conviction (but so that the total of any such penalties 
shall not exceed 36 penalty units); and 

(g) generally, any matter which is by this Act required or 
permitted to be prescribed or which is necessary to be 
prescribed for carrying this Act into effect. 

(2) Regulations prescribing awards for the purposes of this Act may 
refer to an award in force or existing at the time the regulation is made 
or may refer to the award as amended from time to time. 
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Construction 
Industry Long 
Service Leave 
Board to be same 
body as Building 
Industry Long 
Service Leave 
Board. 

PART X.—TRANSITIONAL AND SAVINGS 

88. (1) On and from the commencement of this Act, the 
Construction Industry Long Service Leave Board shall be deemed to 
be the same body as the Building Industry Long Service Leave Board 
established and constituted under the Building Industry Long Service 
Leave Act 1975 and no act matter or thing shall be in any way abated 
or affected by reason of the alteration in the name or constitution 
thereof. 

(2) On and from the commencement of this Act, every person who 
was a member of the Building Industry Long Service Leave Board 
under the Building Industry Long Service Leave Act 1975 immediately 
before the commencement of section 4 of this Act shall become and be 
a member of the Construction Industry Long Service Leave Board for 
the purposes of this Act and shall be such a member without any further 
or other authority than this sub-section for the remainder of the term 
for which he was appointed to be a member of the Building Industry 
Long Service Leave Board under the Building Industry Long Service 
Leave Act 1975. 

Building Industry 
Long Service 
Leave Fund to be 
Building Trades 
Fund. 

89. On and from the commencement of this Act, the Fund 
established under the Building Industry Long Service Leave Act 1975 
and known as the Building Industry Long Service Leave Fund shall be 
deemed for all purposes to be part of the Building Trades Fund 
established under this Act. 

Registers under 
Building Industry 
Long Service 
Leave Act 1975 
deemed to be part 
of registers under 
this Act 

Further 
provisions with 
respect to 
registers. 

90. (1) On and from the commencement of this Act, the register of 
private employers kept by the Building Industry Long Service Leave 
Board under section 10 of the Building Industry Long Service Leave 
Act 1975 shall be deemed to be part of the register of employers required 
by section 21 of this Act to be kept by the Board. 

(2) On and from the commencement of this Act, the register of 
working sub-contractors kept by the Building Industry Long Service 
Leave Board under section 11 of the Building Industry Long Service 
Leave Act 1975 shall be deemed to be part of the register of working 
sub-contractors required by section 22 of this Act to be kept by the 
Board. 

(3) On and from the commencement of this Act, the register of 
workers kept by the Building Industry Long Service Leave Board under 
section 12 of the Building Industry Long Service Leave Act 1975 shall 
be deemed to be part of the register of workers required by section 23 
of this Act to be kept by the Board. 

91. Until after the expiration of three months after the 
commencement of Part IV.— 

(a) section 21 (4) shall not apply to or in relation to— 
(i) the employment by an employer of a worker under a 
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contract of employment to perform electrical trades 
work or metal trades work; or 

(ii) the engagement by an employer, being a principal 
contractor, of other employers or working 
sub-contractors to perform electrical trades work or 
metal trades work; 

(b) section 22 (4) shall not apply to or in relation to the 
performance of electrical trades work or metal trades work 
by a person as a working sub-contractor; and 

(c) section 23 (4) shall not apply to or in relation to the 
performance of electrical trades work or metal trades work 
by a person as a worker. 

92. Section 36 (7) shall not apply to or in relation to service in the continuous 
construction industry in respect of electrical trades work or metal trades rt̂ ,™r̂

hereno1 

work until after the expiration of three months after the commencement 
of section 23. 

93. On and from the commencement of this Act, any working Provisions with 
sub-contractor who holds a certificate of non-applicability granted by rfSfcateoT 
the Building Industry Long Service Leave Board under section 13 of non-appiicbiiity. 
the Building Industry Long Service Leave Act 1975 shall be deemed to 
be a working sub-contractor who has made an election under section 
25 of this Act. 

94. On and from the commencement of this Act, unless the context construction of 
otherwise requires, any reference in any Act or in any proclamation, rcfercnces 

appointment, Order in Council, order, rule, regulation, legal 
proceedings, instruments, document or writing of any kind 
whatsoever— 

(a) to the Building Industry Long Service Leave Board shall be 
deemed and taken to refer to and mean the Construction 
Industry Long Service Leave Board; 

(b) to any member or members of the Building Industry Long 
Service Leave Board shall be deemed and taken to refer to 
and mean a member or members of the Construction 
Industry Long Service Leave Board; 

(c) to the Chairman of the Building Industry Long Service 
Leave Board shall be deemed and taken to refer to and 
mean the Chairman of the Construction Industry Long 
Service Leave Board; 

(d) to the Secretary of the Building Industry Long Service Leave 
Board shall be deemed and taken to refer to and mean the 
Director of the Construction Industry Long Service Leave 
Board; 

(e) to any officer, inspector or employee of the Building Industry 
Long Service Leave Board shall be deemed and taken to 
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( / ) 

(g) 

(h) 

refer to and mean the corresponding officer, inspector or 
employee of the Construction Industry Long Service Leave 
Board; 
to the Building Industry Long Service Leave Fund shall be 
deemed and taken to refer to and mean the Building Trades 
Fund; 
to the Register of Private Employers shall be deemed and 
taken to refer to and mean the Register of Employers; and 
to a working sub-contractor who holds a certificate of 
non-applicability shall be deemed and taken to refer to and 
mean a working sub-contractor who has elected not to pay 
a long service leave charge. 

SCHEDULE 
No. of 
Act 

Title of Act Extent of Amendment or Repeal 

8693 Building Industry Long Service Leave 
Act 1975 

9663 Building Industry Long Service Leave 
(Amendment) Act 1981 . 

Whole Act shall be repealed. 

In section 16 for the words "the 
Principal Act" (where first occurring) 
and in section 16 (c) and section 18 
for the words "the Principal Act" 
(wherever occurring) there shall be 
substituted the expression "the 
Construction Industry Long Service 
Leave Act 1983". 
In section 16 (a) (ii) for the words 
"the Principal Act" there shall be 
substituted the expression "the 
Building Industry Long Service Leave 
Act 1975 (as in force immediately 
before the commencement of section 
2 of the Construction Industry Long 
Service Leave Act 1983)". 
In section 16 (b) for the words 
"Building Industry Long Service 
Leave Board" there shall be 
substituted the words "Construction 
Industry Long Service Leave Board". 
In section 16 (b) and (c) the words 
"building and" (wherever occurring) 
shall be repealed. 
In section 16 (b) for the expression 
"the Principal Act other than Part rv." 
there shall be substituted the 
expression "the Construction Industry 
Long Service Leave Act 1983 other 
than Part V.". 
In section 18 for the expression 
"sections 16 and 17" there shall be 
substituted the expression "section 
16". 
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SCHEDULE—continued 

No. of Title of Act 
Act 

Extent of Amendment or Repeal 

Sections 2, 3,4, 5 ,6 ,7 ,8 ,9 , 10, 11, 
12,13,14, 15and 17 shall be repealed. 

9699 Companies (Consequential The items in the Second Schedule 
Amendments) Act 1981 relating to the BuiIding Industry Long 

Service Leave Act 1975 shall be 
repealed. 

9825 Construction Industry (Electrical and Whole Act shall be repealed. 
Metal Trades) Long Service Leave Act 
1982 


