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FENCES ACT 1928. 

An Act to consolidate the Law relating to 19 GEORGE V. 

Dividing and Vermin-proof Fences. No- 3679-

[12th February, 1929.] 

BE it enacted by the King's Most Excellent Majesty by and with Fences AMOU. 
the advice and consent of the Legislative Council and the 

Legislative Assembly of Victoria in this present Parliament assembled 
and by the authority of the same as follows (that is to say):— 

1. This Act may be cited as the Fences Act 1928, and shall come short title 
into operation on a day to be fixed by proclamation of the Governor S X M O ™ 6 " ' 
in Council published in the Government Gazette, and is divided into 
Parts as follows:— 

PART I.—Construction of Dividing Fences ss. 5-15. 
PART II.—Maintenance and Repairs of Fences ss. 16 and 17. 
PART III.—Special Provisions relating to Vermin-proof Fences 

ss. 18-28. 
PART IV.—Proceedings for the Recovery of Contributions ss. 

29-30. 
PART V.—General Provisions ss. 31-34. 

2. The Acts mentioned in the Schedule to this Act to the extent Repeal, 
thereby expressed to be repealed are hereby repealed. Such repeal soheduie. 
shall not affect any compensation or contribution fixed, or any notice 
served, or any award order agreement requisition or reference made 
under the said Acts or either of them before the commencement of this 
Act. 

3 . In this Act, unless inconsistent with the context or subject- interpretation, 
matter— ">• «•3-

" C o u r t of pet ty sess ions" means a court of pet ty sessions ., 0ourt of pst(.v 
constituted by two or more justices one of whom is a »««»">n»." 
police magis t ra te . 

" D i v i d i n g f e n c e " means a fence separat ing the lands of"Dividm* 
different occupiers. fence' 

" M u n i c i p a l i t y " includes city town borough shire. "Municipality." 
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Fence* Act 1915. " Occupier " includes any person who is in the actual occu-
" oocupier." pation of or entitled as owner to occupy any land alienated 

from the Crown by grant lease or licence; but does not 
include any person in the occupation of or entitled to 
occupy land under Par t I . of the Mines Act 1928 
or in the occupation of land held by yearly licence under 
any Act relating to the sale and occupation of Crown lands 
heretofore or hereafter to be in force.(o) 

"Torepair.- " To repair " includes to trim keep and maintain a live fence. 

sufficient fence. 4 . Subject to the special provisions in Part I I I . of this Act 
n.». 4. a n v fence of any of the kinds hereinafter mentioned and described 

shall be a sufficient fence(6) within the meaning of this Act:— 
(a) A post and rail fence at least three feet six inches in height 

of substantial material firmly erected with no greater dis­
tance between the rails or the bottom rail and the ground 
than one foot unless there is a wire inserted between the 
rails and the pests not more than nine feet apart. 

(b) A substantial paling or picket fence at least three feet six 
inches in height with no greater distance between the 
palings or pickets than four inches. 

(c) A substantial wire fence at least three feet six inches in 
height having wires tightly stretched with no greater 
distance between each of the three lowest wires or the 
bottom wire ami the ground than seven inches and the 
posts or standards or binding wires of which are not 
more than eleven feet from each other with straining 
posts not more than one hundred yards apart. 

(d) A bank or wall of substantial materials at least four feet 
in height and not less than two feet wide at the 
bottom and nine inches at the top. 

(e) A close hedge or live fence at least four feet six inches in 
height and capable of resisting the trespass of cattle. 

(/) A log fence not lets than four feet high three feet six inches 
wide at the base and one foot six inches wide at the top. 

(g) A fence at least four feet in height composed of logs and 
chocks the logs not exceeding eighteen feet in length 
between the chocks and the chocks of no greater thickness 
than leaves an opening of one foot between each log 
and between the bottom log and the ground. 

(a) In a number of Acts provision is made C.L.R., 289. 
declaring persons to be occupiers under this Act. (6) The question as to what is a "substantial 

The owner of land in the actual occupation of a fence" under the Pounds Act is one for the 
tenant is not an " occupier."—Luxfordv. Cairns, justices to decide upon the facts of each case, 
1914 V.L.R., 433. and is not governed by the definition given by 

Qucere, whether the licensee of an unused road this Act of what is a sufficient fence under this 
is an " occupier " within this Act.—Murphy v. Act.—Reg. v. Hutchinson, ex parte Jessell, 10 
Murphy, 1916 V.L.R., 691. V.L.R. (L.), 332. 

A person holding a licence under the Unused Where justices made an order for the erection of 
Roads and Water Frontages Act 1903 (section 10) a fence and directed that it should be of a kind 
(see now the Local Government Act 1928, Part not set out in this section : Held, that a court of 
XLII.) is an occupier of the frontage in respect petty sessions in prescribing the kind of fence to 
of which the licence has been issued and the land bo erected under section 8 of this Act is not 
comprised in such frontage has been " alienated limited by the specifications set out in this sec-
from the Crown " within the meaning of this tion.—Hose v. Cobden, 1921 V.L.R., 617. 
seotion.—Fawaz v. Khan, 1919 V.L.R., 132; 27 See also section 28 of Wire Netting Act 1928. 
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(h) A combination of any of the above-mentioned fences at **««»» Act mi. 
least four feet in height. 

(i) A ditch not less than two feet six inches broad with a bank s 

or any fence or combination of the above-mentioned fences 
on either side thereof the top being at least five 
feet six inches from the bottom of the ditch and three 
feet above the level of the ground and the slope of 
the bank on the ditch side thereof being not more 
than one in three and the slope of the ditch on the bank 
side not more than one in two. 

(J) A ditch not less than two feet six inches in width and two 
feet in depth with a bank and wires not less than three 
feet six inches in height the wires to be tightly strained 
with not more than eight inches between the wires and 
seven inches between the bottom wire and the bank and 
the standards or binding wires to be not more than eleven 
feet apart. / 

(It) A natural stream ditch or watercourse not less than seven 
feet broad at the top and four feet broad at the bottom 
and not less than three feet six inches deep with a stream 
of water running in it and with a bank with a slope of 
not more than one in three or any fence or combination 
of the above-mentioned fences on either side thereof being 
not more than eighteen inches from the edge of the ditch 
and the top not being less than two feet above the level 
of the ground. 

In the construction of a sufficient fence within the meaning of 
this section in which wire may be used the wire may be wholly or 
partly barbed wire. 

PART I.—CONSTRUCTION OF DIVIDING FENCES. 

5. The occupiers of adjoining lauds<o) not divided by a sufficient Liability of 

fence shall be liable to'join in or contribute to the construction of a SjjSJnfrShLu 
dividing fence between such lands in equal proportions. t0 ,enoe-

6. When a river creek or natural watercourse forms the boundarv Where river &u. 

of contiguous lands, but is not capable of resisting the trespass of boundarypower 
cattle, it shall be competent for the occupiers of such contiguous lands jj°»*™°°"llne 

to agree upon such a line of fence on either side of such river creek or p,.,. e. 
natural water-course as shall secure such fence from the action of 
floods and in the event of their not agreeing upon a line of fence it 
shall be competent for either party to call in the nearest police 
magistrate or any justice they may agree to select who shall determine 
the line of fence to be erected and decide whether any and what 
compensation in the shape of an annual payment shall be paid to 
either of the parties occupying such contiguous lands in consideration 
of loss of occupation of land, and the police magistrate or justice 
so called in shall be entitled to receive from such occupiers in equal 
proportions the actual cost of his travelling expenses (if any) incurred 

(a) Lands which are separated only by a creek which can be crossed by cattle are " adjoining " lands 
within the meaning of this section. —Fawaz v. Khan, 1919 V.L.E., 132; 27 C.L.R., 289. 
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Fences Act 1015. by him in visiting and inspecting the ground. But the occupation of 
lands on either side of such line of fence shall not be deemed adverse 
possession and shall not affect the title to or possession of any such 
lands save for the purposes of this Act.(a' 

service of notice 7. Any person desiring to compel any other person to contribute 
0 enoe' to the construction of a dividing fence under the provisions of this Act 

may serve, on such person a notice to fence which shall be in writing 
or in print or partly in writing and partly iu print and shall specify the 
boundary to be fenced and contain a proposal for fencing the same and 
shall specify the kind of fence proposed to be constructed.(6) 

Proceedings in 8. If within one month after the service of any notice to fence the 
me'nSonseqû nt person serving and the person served with such notice do not agree as 
telioe"0610 t° the construction and kind of fence a court of petty sessions on the com-
n. s. s. plaint of either of them may make an order*0' prescribing the kind of 

fence to be constructed^' and what portion thereof shall be constructed 
by each such person, and in cases where such further order is necessary 
the position of such fence, or may refer the determination of the 
matters to be prescribed by such order to the award of some arbitrator 
who shall be appointed by an order of such court, and the award 
of such arbitrator shall be delivered by him within the time named 
in such order in that behalf to the clerk of the court of petty 
sessions and shall have the same effect as and be deemed an order 
of the court; and in case and as often as any arbitrator so appointed 
dies or neglects declines or becomes incapable of acting the court of petty 
sessions may appoint another arbi t ra tor in his place who shal l have 
the like powers and duties. Provided that in making any such order 
or award the court or arbitrator (as the case may be) shall be guided 
as to which of the kinds of fence hereinbefore described such court or 
arbitrator orders or awards to be constructed by the kind of fence 
usually constructed in the place where it is proposed to erect such 
fence. 

(a) Quaere, whether this section renders it im­
possible in the cases mentioned iu it to acquire 
title by adverse possession of land of an adjoin­
ing holder enclosed by a dividing fence. Not­
withstanding this provision it was held that 
where the occupier on one side broke the fence so 
as to permit his cattle to get to the creek at a 
point where the fence was on his side of the creek, 
he was 'liable on an information laid by the ad­
joining occupier under a section corresponding to 
section 30 (vii.) of the Pounds Act 1928.—Pater-
son v. Goode, 8 A.L.R., 156; 24 A.L.T., 44. 

(6) The notice required by this section must be 
personally served. Personal service does not 
necessarily mean actual service upon the indi­
vidual to be served, it is enough if it be suffi­
ciently shown that the document served has come 
to his knowledge. When a statute requiring 
service of notice provides no special mode of 
service, personal service is necessary —lieg. v. 
Heron, ex parte Mulder, ]0 V.L.E. (L.), 314. 

A notice to fence under this section proposed 
that the party giving it should fence as specified 
half of the boundary, and that the other party 

should fence the other half. This was agreed 
t o ; but the other party, discovering that his 
half would be the more expensive half, refused 
to proceed. Meld, that the justices had 
jurisdiction to enforce the arrangement. — Ex 
parte Byan, 5 V.L.R. (L.), 173. 

A notice under this section specified the 
boundary to be fenced as south instead of north 
of a particular point. Held, that as in the 
circumstances the defendant must have known 
which boundary was intended the notice was 
sufficient.—Luxford v Cairns, 1914 V.L. R., 433. 
See Murphy v. Murphy, 1916 V.L.R., 691, 
noted to section 20. 

(c) An adjudication under this section as to the 
kind of fence to be erected between adjoining 
owners, and the portions to be erected by each, 
is an " order " within the meaning of that word 
in the Justices Act.—Luxford v. Oairni, 1914 
V.L.R., 433. The decision in Beg. v. Kerr, ex 
parte Palmer, 8 V.L.R. (L.), 235, is not applic­
able under the present law. 

(d) See Hose v. Cobden, 1921 V.L.R., 617, 
noted to section 4. 
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9. If the person serving and the person served with such notice Fences Act 1815 
agree as to the construction of such fence, or if in default of such '•9' . 
agreement an order of a court of petty sessions or an award of a n failure to carry 
arbitrator is made as aforesaid, and in either case either of such persons °ut

0?JIr oTnt 

fails within the time named in that behalf in such agreement order or justices. 
award or if no such time is named within three months(a) after the date 
of such agreement order or award to perform his part of such agree­
ment or to comply with such order or award, then the other of such 
persons may construct the whole fence as agreed upon or prescribed 
by such order or award, and may recover half the cost of constructing 
the same before a court of petty sessions.*) 

10. When the occupier of any land is absent from Victoria or cases where 
cannot be found or any land is unoccupied the occupier of any adjoining De0found.0Bnnot 

land may insert in a newspaper circulating in the neighbourhood of/&.». 10. 
such land a notice addressed to the occupier of such land describing him 
as the occupier of such land requiring him to contribute to the con­
struction of a fence and may then proceed ex parte to obtain from a 
court of petty sessions or an arbitrator appointed by the court an order 
or award (as hereinbefore provided in the case of persons not-agreeing 
as to the construction or kind of fence) authorizing the construction 
of such fence and specifying the kind of fence to be constructed and 
the position thereof, and may construct a fence in compliance with 
such order or award; and if afterwards during the continuance 
of such fence any person goes into occupation of such adjoining land 
may within one month'thereafter serve any person who if such fence 
was not in existence would be liable to contribute to the construction 
of a fence in the place thereof with a copy of such order or award, and 
shall after the expiration of one month from the date of such service be 
entitled to recover one-half the then value of such fence; but if such 
order so made ex parte is inequitable a court of petty sessions on 
the complaint of any person interested in disputing the same made 
within one month after service of such order or award may relieve the 
complainant from the whole or any portion of the sum claimed as the 
value of such fence, and may order that the line of such fence be altered 
on such terms as are just. 

1 1 . Where any fence is constructed under the provisions of this Apportionment 
Act dividing any lands held by any person as tenant of any landlord ?e'noing M' °' 
from any adjoining lands the cost thereof as between such landlord and {o^nS tenant 
tenant shall be payable in the proportions following, i.e.:— n. «.n. 

In case the interest of such tenant at the time of the construction 
of such fence is less than for a term of three years the whole 
cost shall be payable by such landlord : 

(a) Where in an action for seizing and im- bad, as no circuity of action had yet arisen to 
pounding sheep defendant had pleaded in effect be so avoided. But a replication stating such 
that he nad seized them damage-feasant, it was an agreement (independently of the Act) to fence 
decided that a replication stating that defendant forthwith and that the trespass of the sheep 
and the plaintiff were adjoining owners, and that occurred through the defendant's default, was 
they had agreed under Act No. 479 (with which good.—O'Shea v. D'Arcy, 6 V.L.R. (L.), 142. 
this Act corresponds) that each should fence half Qucere, whether an action will lie for breach of 
the common boundary, and that the plaintiff had the statutory right to have the fence erected.— 
done so, but the defendant had not, and not lb. see this case for a discussion of the question 
alleging that three months had expired from the when the provisions of a statute can be waived, 
time of the agreement, but alleging that a reason- (6) Pee note to section 30. 
able time had at the time of the trespass, was 
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Fences Aetigu. In case the interest of such tenant is for a term of three years 
and less than for c term of six years, three-fourths of such 
cost shall be payable by such landlord and one-fourth of 
such cost by such tenant: 

In case the interest of such tenant is for a term of six years and less 
than for a term of twelve years, one-half of such cost shall 
be payable by such landlord and one-half by such tenant: 

In case the interest of such tenant is for a term of twelve years 
or upwards, the whole of such cost shall be payable by such 
tenant: 

And in case either such landlord or such tenant under the pro­
visions of this Act pays more than his proper proportion of such cost he 
may recover before a court of petty sessions the excess from his land­
lord or tenant (as the case mtiy be) and any tenant may set off any 
sum recoverable by him under this section against any rent payable 
to his landlord. 

aStetohaving ^' ^nY tenant having a right to purchase any land occupied by 
purchaae to pay him at a .fixed rate shall on the completion of the purchase pay to his 
by him and** landlord in augmentation and as part of the purchase money any sum 
purohMeWhe" P a ^ °-v s u c a landlord under the last preceding section together with 
completed. interest for the same after the rate of Eight pounds per centum per 
lb. e. 12. annum. 

Persons who 
enclose land 
before lands 
adjoining have 
been granted 
shall be autho­
rized to recover 
from future 
occupier one-
half of the 
actual value of 
the dividing 
fence. 
lb. e. 13. 

13 . (1) Where any person has constructed on the boundary of 
his land a sufficient fence and the land adjoining is unalienated Crown 
land the occupier of the first-mentioned land shall be entitled to claim 
and recover from the person w'ao afterwards becomes the first occupier 
of such adjoining land one half of the then actual value of the 
sufficient fence forming the dividing line or fence between such 
adjoining lands. 

(2) The value of such fence shall be ascertained as soon as 
practicable after the adjoining land has become so occupied and in 
default of agreement between the parties such value may on the 
complaint of either of them be determined by a court of petty 
sessions. 

(3) Any sum recoverable under this section may be recovered in 
a court of petty sessions. 

14. If the occupier of any land bounded by a road which road is Power to con­
struct a fence •, 1 • • • v . 
upon a road to within any municipal i ty: 
protect a live 
fence. (a) 
lb. «. 14. 

Desires to plant a live fence on the common boundary of his 
land and such road and. for that purpose to construct a 
fence upon such road until such live fence has grown 
up : and 

(b) Gives notice in writing of his desire to the council of such 
municipality describing the proposed fence and its pro­
posed position; and 

(c) Is not within one month after the service of such notice served 
with an order of a court of petty sessions made as herein­
after provided not to proceed with the construction of such 
fence : 
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Such occupier may at any time not more than six months after the Fences Actms. 
service by him of such notice proceed to construct a fence on such road 
as proposed in such notice so that no part of such fence is more than 
six feet distant from the nearest point on the boundary of his land and 
that the width of such road available for traffic after the construction 
of such fence is in no place where the same is reduced by the 
construction of such fence less than thirty feet; and if such occupier forth­
with after the construction of such fence proceeds to plant a live fence 
on the boundary of his land and such road, such occupier constantly 
with all proper diligence keeping maintaining and protecting from 
injury such live fence may, for such time not exceeding four years or 
such longer time as the council of such municipality in writing allows 
as elapses before such live fence becomes a sufficient fence within the 
meaning of this Act, maintain on such road the fence so constructed. 

15. Any court of petty sessions, within one month after the service power to 
of any notice on the council of any municipality within the last pre- fortieth" 
ceding section on the complaint of and good and sufficient cause shown ^™tru

Ifa°?oad 
by such municipality, may order the person serving such notice not to /6 „ i6_ 
proceed with the construction of the fence referred to in such notice. 

PART II.—MAINTENANCE AND REPAIRS OF FENCES. 

16. When any dividing fence made or to be made is out of repair Adjoining 
•or becomes insufficient the occupiers of land on either side thereof shall Sp"dividinff -
be liable to the cost of repairing such fence in equal proportions. fences in repair. 

7ft.«. 16. 

17. The occupier of any land separated from any adjoining land Procedure to 

by a dividing fence may serve a notice upon the occupier of such adjoining butlon toThe" 
land requiring him to assist in repairing such fence and if such occupier dff'i

!
d
i|'n

0,
fence 

refuses or neglects for the space of one week after the service of ^',.'17. e"°e 

such notice to assist in repairing such fence it shall be lawful for such 
first mentioned occupier to repair such fence and to demand and recover 
of and from such other occupier half the cost of repairing the same. 
Provided that if any dividing fence or any portion thereof is 
destroyed by accident the occupier of land on either side may 
immediately repair the same without any notice and shall be entitled 
to recover half the expense of so doing from the occupier of the 
adjoining land. Provided always that in case such dividing fence 
has been destroyed by fire or by the falling of any tree or trees 
the occupier through whose neglect (if any) such fire has originated 
or has caused injury to the fence or such tree or trees has or have fallen 
shall be the party bound to repair the entire fence so damaged as 
aforesaid. 

PART III .—SPECIAL PROVISIONS RELATING TO VERMIN-PROOF FENCES. 

18 . In this Part " vermin-proof fence " means a fence of one of Definition of 
the kinds following (that is to say) :— tine™'""1™0' 

(a) a substantial slab fence of pieces of timber which pieces '*• ••18 

shall not be less than four inches by three inches at the 
small end and shall be at least four feet nine inches in ' 
length and shall be placed close together and not less 
than nine inches in the ground ; 
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ponces Act\915 (b) a wire net fence four feet ten inches in height. Such fence 
shall consist of wire netting the lower portion of which 
shall be not less than three feet in width and of a mesh 
not exceeding one inch and five-eighths and shall be six 
inches in the ground or shall have six inches thereof 
properly secured to the surface of the ground and shall 
be two feet six inches above the ground, and above such 
wire netting shall be placed other wire netting not less 
than two feet lit width and of a mesh not exceeding four 
inches. The whole of such wire netting shall be attached 
by wire or staples to .substantial posts stakes or iron 
standards. Such posts stakes or iron standards shall be 
at least six feet nine inches in height, and shall be placed 
one foot ten inches in the ground, and shall not be more 
than ten feet apart. Four inches above the netting 
there shall be a barbed wire stapled to each post stake or 
standard and drawn through straining posts eight feet in 
length of which three feet shall be in the ground ; such 
straining posts shall be not more than five chains apart; 

(c) a wire net fence three feet four inches in height made of 
wire netting which shall not be less than three feet six 
inches in width ^nd of a mesh not exceeding one inch 
and five-eighths and which shall be six inches in the 
ground or shall have six inches thereof properly secured 
to the surface of the ground. Such wire netting shall be 
attached by a wire or staples to substantial posts stakes 
or iron standards with a barbed wire extending from one 
post stake or standard to another and placed four inches 
above the netting ; 

(d) a post and rail or paling fence of substantial material firmly 
erected not less than three feet six inches in height 
having three wires tightly stretched or two wires and 
top rail in either case with posts or standards of iron 
or durable wood not more than twelve feet apart and 
having a galvanized wire netting not less than three feet 
six inches wide number seventeen gauge and not larger 
than a one and a half inch mesh firmly affixed thereto 
and sunken in the ground not less than six inches ; 

(e) a post and rail or paling or wire fence or portion or 
portions of a fence of any of the descriptions in sub­
section (a) (b) or (c) of section four of this Act 
and to which is firmly affixed galvanized wire netting 
not less than three feet six inches wide and number 
seventeen gauge and not larger than a one and a half inch 
mesh sunken into the ground not less than six inches; and 

(f) any fence proclaimed by order of the Governor in Council 
under section two hundred and ninety-two of the Land 
Act 1901, or section twenty-eight of the Wire Netting 
Act 1928, or any corresponding previous enactments to 
be a vermin-proof fence or rabbit-proof fence; but no 
fence so proclaimed shall for the purposes of this Act be 
a vermin-proof fence beyond the limits of the part or 
portion of Victoria (if any) specified in such order. 
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19 . The Governor in Council may by order proclaim any fence Fences Act IOIB 
described in such order to be a vermin-proof fence within the m e a n i n g * ^ to 

of this Part either throughout Victoria or within any portion thereof Governor in 
specified in such order and may at any time revoke any order made proola'im 

under this section or sub-section ( / ) of the last preceding section. feacei.n*proof 

20 . (1) Notwithstanding anything contained in this Act where Liability 
any adjoining lands are not divided by a vermin-proof fence and the "Sn^pfoof 
Closer Settlement Board on consideration of a recommendation or d'vidl°?,once" 
report by any inspector of the Board made after a personal inspection w'n N'etti 
by such inspector certifies in writing^ that a vermin-proof fence is Act 1924«. 22. 
necessary then each of the occupiers of such adjoining lands shall unless 
such certificate is negatived as hereinafter provided be liable to con­
tribute in equal proportions— 

(a) towards constructing a vermin-proof fence between such 
lands ; or 

(b) towards making vermin - proof any fence previously 
constructed between such lands ; or 

(c) towards maintaining and repairing any vermin-proof fence 
previously constructed between such lands. 

Provided that any person who feels himself aggrieved by any such 
certificate of the Closer Settlement Board may within fourteen days 
appeal against such certificate to the Minister of Lands who upon 
consideration of such appeal may negative or affirm such certificate. 

(2) This section shall not apply to Crown lands or any land vested 
in the Board of Land and Works or the Victorian Railways Commis­
sioners or in any " Authority " as defined in section three of the Water 
Act 1928. 

2 1 . Where a person desires to compel any other person to Notice to fence 

contribute to the construction of a dividing fence and desires that such p°ro
8posê kind of 

fence shall be a vermin-proof fence he shall in the notice to be served on }e
e
n'J!e'

n"pr00' 
such person pursuant to section seven of this Act distinctly specify the jvm«» j,ct i9i5 
kind of vermin-proof fence proposed to be constructed and where any such *•21-
notice distinctly specifies the kind of vermin-proof fence proposed to be „"<& tof™ 
constructed the power of the court or of any arbitrator to prescribe or specinede?nWhen 

award the kind of fence to be constructed shall be limited to prescribing notice. 
or awarding the particular kind of vermin-proof fence to be constructed. 

22 . For the purposes of this Part the making vermin-proof of any Making a fence 
dividing fence constructed between any lands shall be deemed to be the to be'deemed 
construction of a vermin-proof fence, and all the provisions of this Act ve™[n-ptroofa 

enabling any person to compel any other person to contribute to the tenc«-
construction of a vermin-proof fence shall equally apply to compelling u- '•22-
persons to contribute to the making vermin-proof of any fence so 
constructed, and such provisions with such substitutions as may be 
necessary for such purpose shall be read and construed accordingly. 

2 3 . Notwithstanding anything in this Act, where any person has î casToTô rtein 
(whether before or after the commencement of this Act) constructed on ^'nds °',ence-

(a) A certificate in writing that a vermin-proof October and the certificate was not given till the 
fence is necessary is a condition precedent to following January: Held, that an order could 
liability on the part of an occupier to contribute not be made against the defendant.—Murphy v. 
towards the construction of such a fence. Where Murphy, 1916 V.L.R., 691. 
a notice to fence was served on defendant in 

Only a vermin-
is to 
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Fences Act 1015, 

Persons who 
enclose land 
before lands 
adjoining have 
been granted 
shall be 
authorized to 
recover from 
future occupier 
one-half of the 
actual value of 
the vermin-
proof fence. 

lb. a. 24. 

Proportion of 
cost of vermin-
proof fence a 
charge on land 
until paid. 
lb. i. 25. 

the boundary of his land a fence of any of the kinds specified in sub­
section (d) or (e) of section eighteen but having wire netting the 
mesh of which is larger than one and a half inch and not larger than 
one and five-eighths inch the occupier of any adjoining land shall not 
be entitled to compel any such person to contribute towards construct­
ing a vermin-proof fence of another kind in place of such fence or on 
the ground merely of the size of the mesh to contribute towards 
making such fence vermin-proof. 

24 . (1) Where any person constructs on the boundary of his 
land a vermin-proof fence and the land immediately adjoining is 
unalienated Crown land the occupier of the first-mentioned land shall 
be entitled to claim and recover from the person who afterwards 
becomes the first occupier of HUCII adjoining land one-half of the then 
actual value of the vermin-proof fence forming the dividing line or 
fence between such adjoining lands. 

(2) The value of such fence shall be ascertained as soon as 
practicable after the adjoining land has become so occupied and in 
default of agreement between the parties such value may on the 
complaint of either of them bo determined by a court of petty sessions. 

(3) Any sum recoverable under this section may be recovered 
before a court of petty sessions. 

2 5 . (1) If any person served with a notice requiring him to con­
tribute towards the construction of a vermin-proof fence or the making 
vermin-proof of any fence previously constructed between any lands 
proves to the satisfaction of a court of petty sessions upon the hearing 
of a complaint under section eight of this Act that he is unable to 
contribute his proportion of the cost of such construction or of the 
work of making vermin-proof any fence already constructed, such 
court may make an order that the person giving such notice shall be at 
liberty to construct the whole of such fence or do the whole of such work. 

(2) UpoD such construction or work being completed the propor­
tion of such cost for which such first-mentioned person is liable shall 
become and until paid be and remain a charge upon such land, and the 
owner of such land until he puys the amount of such proportion shall 
pay annually to the person so constructing such fence or doing such 
work interest upon such amount at the rate of Six pounds per centum 
per annum.'"' 

(3) If default is made in respect to any such annual payment of 
interest such payment may be enforced at any time by the person 
entitled to receive such interest in a summary way before a court of 
petty sessions or by action in any court of competent jurisdiction. 

(4) Every mortgagee or lienee of or over any land shall be a t 
l iberty when any sum has pursuant to this Act become a charge upon 
such land to pay the amount of such charge, and such payment when 
so made shall be deemed a pa r t of the principal sum secured by such 
mortgage or lien respectively end be subject to the provisions powers 
and t rus t s thereof. 

Determination (5) When any order is made by a conrt of pet ty sessions under 
of proportion . i • .• . i i i • i . {. , J , . , 
of cost. th is section the amount which any person is l iable t o contribute 

as his proportion of the cost of constructing a vermin-proof fence 
(a) If the land is under the Transfer of Land Act a caveat should be lodged, 

of that Act. 
See section 72 
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or of making vermin-proof any fence previously constructed may be x<mei Aet ins. 
determined by such court at the time of making such order, or 
if not then determined it may on the complaint of either party or 
of the owner for the time being be determined by a court of petty 
sessions at any time subsequent to the construction of such fence or 
the doing of such work. If the complaint is not the complaint of the 
owner for the time being the court may direct that such owner be made 
a party to and served with a copy of such complaint and may. adjourn 
the hearing to enable such owner to appear. 

2 6 . The provisions of Part I I . of this Act shall apply to the main- provisions 
tenance and repairs of fences constructed or made vermin-proof under pa'rt

nded t0 thi" 
the provisions of this Part or any corresponding previous enactment, /&.,. 2«. 

27 . Every person who wilfully destroys or breaks down or injures Penalty, 
or removes any vermin-proof fence belonging to another person or any n.«. 27. 
portion thereof, or cuts, detaches or removes any netting forming part 
thereof shall in addition to paying the amount of the injury done be 
liable on conviction before a court of petty sessions for a first offence 
to a penalty of not less than Five nor more than Fifty pounds, and 
for a second or subsequent offence to imprisonment with or without hard 
labour for a term of not less than three nor more than twelve months. 

2 8 . (1) Every person who, on any land within twelve yards from Penalty for 
any vermin-proof fence, or on any road sets or uses any snare, trap, nlresSrraDbits' 
engine or contrivance for the taking of hares or rabbits shall be liable within twelve 

0 . , . , « , « , , ° . yards of vermin -
on conviction betore a court 01 petty sessions— proof fenoe. 

(a) for a first offence to a penalty of not less than One poundIb- '•28-
nor more than Twenty pounds ; and 

(b) for a second or subsequent offence to a penalty of not less 
than Five nor more than Fifty pounds. 

(2) In the case of any land as aforesaid (other than a road) the Exemption from 
foregoing provisions of this section shall not apply to— twŝ eotion.n8 °' 

(a) the owner or occupier of any such land or any person acting 
under his written authority ; or 

{b) any inspector acting under the authority of the Vermin 
and Noxious Weeds Act 1928. 

PART IV.—PROCEEDINGS FOR THE RECOVERY OF CONTRIBUTIONS. 

2 9 . All moneys recoverable under this Act in respect of the con- From whom 
struction or repairing of any fence by any person serving any notice ^ K ^ t h i " " 
to fence or repair or any ex parte order or award may be recovered Act may be 
from any person liable to contribute to the' cost of constructing or J ^ ^ 
repairing such fence who is served with notice to fence or repair or such 
ex parte order or award, or any person who comes in and defends 
under the provisions of this Act any proceedings consequent on such 
notice 6r the service of such order or award: And all such moneys 
recoverable by any person served with such notice may be recovered 
from the person serving the same or any person liable to contribute to 
the construction or repair of such fence as tenant of whom the person 
serving such notice holds the lands bounded by such fence. 

30 . All proceedings for orders and for the recovery of sums of Oomplaints 
money shall be before a court of petty sessions and every complaint " j d"g | j"A o t ' 
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Fttues Act 1915. under this Act shall be heard in a summary way a t some court of petty 
sessions sitting near to the locality of the fence to which the same 
relates, and the costs of every such complaint shall be in the discretion 
of the justices hearing the same, but notwithstanding when any such 
court appoints an arbitrator such court may if i t th inks fit refer the 
costs of the reference to the award of such a rb i t r a to r . ^ 

P A R T V . — G E N E R A L PROVISIONS. 

Act not to 3 1 . Nothing in this Act contained shall be deemed or taken to-
ngr"emeenu'h affect any covenant contract or agreement made or hereafter to be made 
n.». 8i. relative to fencing between landlord and tenant or between occupiers of" 

adjoining land. 
Act not to apply 
to unalienated 
Orown lands. 
lb.». 82. 

3 2 . This Act except as is in sections thirteen and twenty-four 
otherwise provided shall not apply to any unalienated Crown l ands ; 
nor shall the Crown the Governor the Board of Land and Works 
nor any public officer appointed by the Governor or by the Governor-
in Council for the administration management or control of the Crown 
lands or public works or who by virtue of his office however styled has 
any such management or control be liable under this Act to make any 
contribution towards the construction or repairing of any dividing 
fence between the land of any occupier and any Crown land. 

Persons 3 3 . Every person engaged in constructing or repairing a fence 
fenSS^SS'Siter under this Act, his agents and servants may with or without horses 
iand" ad3oinin(f cattle carts or carriages a t all reasonable times during such construction 

or repairing enter upon the adjoining lands and do thereon such acts 
matters and things as are necessary or reasonably required to carry into 
effect the construction or repairing of such fence. 

3 4 . Any person may come in and defend any proceeding under this 
Act against any tenant of such person in consequence of which such 
person may ultimately incur any liability, and any defence which the 
person originally proceeded against might set up shall be available to-
the person so coming in to defend. 

lands, 
lb. B. 83 

Power of land­
lord to come in 
and defend 
proceeding 
against his 
tenant under 
this Act. 
Il>. $. 84. 

Section 2. SCHEDULE. 

Kumberof Act. Htle of Act. Extent of Repeal. 

2651 
3376 

Fencei Act 1915 ... 
Wire Netting Act 1Q24 

The whole. 
Part I I . 

(a) In a complaint for work and labour done, 
and materiuls for the same provided, the com-
plainant must show that the work and labour was 
done, and the materials for it provided for the 
defendant and at his request. A complainant 
cannot, therefore, succeed in such a complaint 
where it is shown that the claim arose out of an 
agreement between the parties that the complain­
ant should erect a dividing fence, and that the 
defendant should pay one-half the cost of its 
erection, inasmuch as no particular portion of the 
fence was erected for the exclusive benefit of the 

defendant.— Wilby v. Mill, 20 A .L .T . , 57. Note 
that this case did not decide that a complaint 
under section 9 could not in any circumstances 
(e.g., in the case of money pa id )be brought before 
a court of petty sessions consisting of a police 
magistrate and one or more justices sitt ing near to 
the locality in which the fence is . The fence was 
t t Sorrento, and the complaint for work and 
labour was brought at Melbourne before a police 
magistrate alone, and therefore complainant 
could not rely on any argument based on the 
joint operation of sections 9 and 30. 


