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FENCES ACT 1928.

An Act to consolidate the Law relating to 19 Georsa V.
Dividing and Vermin-proof Fences. No. 3679.

[12th February, 1929.]

BE it enacted by the King's Most Excellent Majesty by and with Pesces aceiots,
the advice and consent of the Legislative Comncil and the

Legislative Assembly of Victoria in this present Parliament assembled

and by the authority of the same as follows (that is to say):—

1. This Act may be cited as the Fences Act 1928, and shall come short titt
into operation on a day to be fixed by proclamation of the Governor [ gmsment
in Council published in the Government Gazette, and is divided into

Parts as follows:—

Parr I.—Construction of Dividing Fences ss, §-18.

ParT ]1.-—Maintenance and Repairs of Egnces 8s. 16 and 17.

Parr 1X1.—8pecial Provisions relating t¢ Vermin-proof Fences
8s. 18-28, .

Part IV.—Proceedings for the Recovery of Contributions ss.
29-30.

Pagr V.-—General Provisions ss. 31-34,

2. The Acts mentioned in the Schedule to this Act to the extent repea,
thereby expressed to be repealed are hereby repealed. Sunch repeal Sonedule,
shall not ag'ect any compensation or contribution fixed, or any notice
served, or any award order agreement requisition or reference made
under the said Acts or either of them before the commencement of this
Act.

8. In this Act, unless inconsistent with the context or subject- mierpretation.
matter— m.e s
“Court of petty sessions” means a court of petly 5es8ions . gourt of petty
constituted by two or more justices ome of whom is a sessions.”
police magistrate. . -
“ Dividing fence” means a fence separating the lands of «Diviamg
different occupiers. fonoe.
% Municipality ” includes city town borough shire. “ Municipality.”



488

FENCES ACT 1928.

[19 GEo. ¥

-

Fencen Act 1915,
** Qocupier.”

* Occupier ” inclndes any person who is in the actnal occu-
ation of or entitled as owner to occupy any land alienated
orn the Crown by

nt lease or licence; but does not

include any person iIn the occupation of or entitled to

occupy land

mnder Part 1. of the Mines Act 1928

or in the occupation of Jand held hy yearly licence nnder
any Act relating to the sale and occupation of Crown Jands
heretofore or hercufter to be in force.(@

“* To ropair.”

Sufficlent fence,
Ib. a4

“To repair” includes to trim keep and maintain a live fence.

4. Subject to the special provisions in Part III. of this Act
any fence of any of the kinds hereinafter mentioned and described

shall be o sufficient fence® within the meaning of this Act:—

(&) A post aud rail feice at least three feet six inches in height
of substantial material firmly erected with no greater dis-
tance between the rails or the bottom rail and the gronnd
than one foot unless there is a wire inserted between the
rails and the pests not more than nine feet apart.

(5) A substantial paling or picket fence at least three feet six
inches in height with no greater distance between the
palings or pickets than four inches.

(¢) A substantial wire fence at least three feet six inches in
height having wires tightly stretched with no greater
distance between each of the three lowest wires or the
bottom wire and the ground than seven inches and the
posts or standards or binding wires of which are not
more than eleven feet from each other with straining

osts not more than one hundred yards apart.

(d) A ﬁank or wall of substuntial materials at least four feet
in height and not less than two feet wide at the
bottom and nine inches at the top.

(e} A cloee hedge or live fence at least four feet six inches iu
height and capahle of resisting the trespass of cattle.

(/) A log fence not less than four feet high three feet six inches
wide at the base and one foot six inches wide at the top.

(g) A fence at least four feet in height composed of logs and
chocks the logs not exceeding eighteen feet in length
between the chovks and the chocks of no greater thickness
than leaves an opening of one foot between each log
and between the bottom log and the ground.

{a} In & number of Acts provision is made
declaring persons to be ocoupiers under this Act.
The owner of land in the actual occopation of »
tenant is not an ** oceupier.”— Luaford v, Cairneg,
1814 V.L.R., 433,
Queare, whether the Heensee of an unueed roed
is an “ ocoupier ' within thie Act.—Aurphy v.
Murphy, 1916 V.L.R,, 691,
person holding s licence under the Unused
Roads and Water Frontages Act 1903 {mection 10)
{see now the Local Govermment Act 1928, Part
ZLIL}) is an occupier of the frontage in respect
of which the licence hes been issned and the land
comprised in such frontage has been * alienated
from the Crown" within the meaning of this
seotion.—Fawez v. Khan, 1019 V.L.R,, 132; 27

C.L.R., 280.

{5t The question as to what is & ** substantial
fence” aonder the Pounds Aet is one for the
justices to decide upon the facts of ench case,
and is not governed by the definition given b
this Act of what is a sufficient fence under this
Act.—-Reg. v. Hutckinson, ex parte Jessell, 10
V.L.R. (L.}, 332.

Whero justices made an order for the erection of
o fente and directed that it shonld be of a kind
not set out in this section: Held, that & court of
poltty sessions in prescribing the kind of fence to
bo erected under section 8§ of thin Aot iz nol
limited by the specifications set out in this sco-
tion.—Hose v. Cobden, 1921 V.L.R., 617.

See also section 28 of Wére Nelting At 1928,
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(#) A combination of any of the above-mentiored fences at Fences 4ct1015.
least four feet in height.

(?) A ditch not less than two feet six inches broad with a bank =
or any fenceor combination of the above-mentioned fences
on either side thereof the top being at least five
feet six inches from the hottom of the ditch and three
feet above the level of the ground and the slope of
the bank on the ditch side thereof being not more
than one in three and the slope of the ditch on the bank
side not more than one in two.

(/) A ditch not less than two feec six inches in width and two
fect in depth with a bauk and wires not less than three
feet six inches in height the wires to be tightly strained
with not more than eight inches between the wires and
seven inches between the bottom wire and the bank and
the standards or binding wires to be not more than eleven
teet apart. ‘

(%) A natural stream ditch or watercourse not less than seven
feet broad at the top and four feet broad at the bottom
and not less than three feet six inches deep with a stream
of water running in it and with a bank with a slope of
not more than one in three or any fence or combinution
of the above-mentioned fences on either side thereof being
not more than eighteen inches from the edge of the ditch
and the top not being less than two feet above the level
of the ground.

In the construction of a sufficient fence within the meaning of
this section in which wire may be used the wire may be wholly or
partly barbed wire.

Parr I.—CowsTrucTion oF Divipine FENCES.

B. The occupiers of adjoining lands® not divided by a sufficient tiaviliey of
fence shall be liable to'join in or contribute to the construction of a.;'ﬁ';},‘ﬂ,lf,{g?{,,d,
dividing fence between such lands in equal proportions, to fence.

Ib o &,

8. When a river creck or natural watercourse forms the boundary where river &e.
of contignous lands, but is not capable of resisting the trespass of Douadary power
cattle, it shall be competent for the occupiers of snch contignous lands ¢ agree on lne
" to agree upon such a line of fence on 81'15’1611' side of such river ereek or 13, 4.0,
natural water-conrse a3 shall secure such fence from the action of
floods and in the event of their not agreeing upon a line of fence it
shall be competent for either party to call in the nearest police
magistrate or any justice they may agree to select who shall determine
the line of fence to be ervected and decide whether any and what
compensation in the shape of an annual payment shall be paid to
either of the parties ocenpying such contiguous lands in consideration
of loss of ocenpation of land, and the police magistrate or justice
go called in shall be entitled to receive from snch occupiers in equal
proportions the actual cost of his travelling expenses (if any) incurred

{a) Lands which are separated only by a creek which can be crossed by attle nte “adjoining ™ lands
within the meaning of this section, —Fawaz v. Khan, 1919 V.L.R., 132; 27 C.L.R., 289,
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Foness Act1936. by him in visfting and inspecting the ground. But the occupation of
lands on either side of such line of fence shall not be deemed adverse
possession and shall not affect the title to or possession of any such
lands save for the purposes of this Aet.@

Service of notice

?. Any person desiring to compel any other person to contribute

to fonce. to the construction of & dividing fence under the provisions of this Act
may serve on such person a notice to fence which shall be in writing
or 1n print or partly in writing and partly in print and shall specify the
boundary to be fenced and contain a proposal for fencing the same and
shall specify the kind of fence proposed to be constructed.®

Proceedings in 8. If within one month after the service of any notice to fence the

e tmsciree. nerson serving and the person served with such notice do not agree as

gnnotice o to the construction and kind of fence a court of(petty sessions on the com-

. o8 Flamt of either of them may make an order(® prescribing the kind of
ence to be constructed® and what portion thereof shall be constructed

by each such person, and in cases where such further order is neccssary
the position of such fence, or may refer the determination of the
matters to be prescribed by such order to the award of some arbitrator
who shall be appointed by an order of such court, and the award
of such arbitrator shall be delivered by him within the time named
in snch order in that behalf to the clerk of the court of petty
sesgions and shall have the same effect as and be deemed an order
of the court; and in case and us often as any arbitrator so appointed
dies or neglects declines or becomes incapable of acting the court of petty
sessions may appoint another arbitrator in bis place who shall have
the like J)owers and duties. Provided that in making any such order

OF awar

the court or arbitrator (as the case may be) shall be guided

as to which of the kinds of fence hereinbefore described such court or
arbitrator orders or awards to be constrncted by the kind of fence
usually constructed in the place where it is proposed to ercct such

fence.

{#) Quawre, whether this section renders it im-
ible in the cases mentioned in it to acquire
title by adverse possession of land of an adjoin-
ing holder enclosed by a dividing fence, Not-
withstanding this provision it was held that
where the ocoupier on one side broke the fence so
a3 o permit his caitle to get to the creek ata
point where the fence waa on his side of the creek,
he was ‘lisble on an information laid by the ad-
joining oceupier under a section corresponding to
section 30 {vii.) of the Pounds Act 1928, —Pater-
son v. Goode, 8 A LR., 156; 24 AL, T., 44.

{#) The notice required by this section must be
personally served. Personal eervice does not
necessarily mean actual service upon the indi-
vidual to be served, it is enough if it he suffi-
ciently shown that the document served has come
to his knowledge. When a statute requirin
service of notice provides no special mode o
service, personal service is necessary —Heg. v.
Heron, ex parte Mulder, 10 V.L.R. (1.), 314.

A notice to fence under this section proposed
that the party giving it should fence as specified
half of the boundary, and that the other party

should fence the other half, This waa agreed
to; but the other party, discovering that his
half would be the more expensive half, refused
to proceed. Heid, that the justicea had
jurisdiction to enforce the arrangement.— Bz
parte Ryan, 5 V.L.R. {L.}, 173

A notice under this section specified the
boundary to be fenced as south instead of north
of a particular point. Held, that aa in the
circumstances the defendant must have known
which boundary was intended the notice was
enfficient. — Luxford v Cairng, 1914 V.L.R., 433,
See Murphy v. Murphy, 1016 V.L.R., 691,
noted to section 20,

{¢) Au adjundication under this section ae to the
kind of fence to be erected between adjoining
owners, and the portions to be erected by each,
is an “order” within the mesning of that word
in the Justices Act.—Luxford v. Oairns, 1814
V.L.R., 433, The decision in Reg. v. Kerr, ex
parte Palmer, 8 V.L.E. (L.), 235, is not applic-
able under the present law,

{d) S8ee Hose v. Cobden, 1921 V.L.R., 617,
uoted to section 4.
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9. If the person serving and the person served with such notice Fesces 4ct 1015

agree as to the construction of such fence, or if in default of such %>

Proceeding op

agreement an order of a court of petty sessions or an award of an riture to carry
arbitrator is made as aforesaid, and in either case either of such persons o ogreeyent
fails within the time named in that behalf in such agreement order or justices.

award or if no such time is named within three months® after the date
of such agreement order or award to perform his part of such agree-
ment or to comply with such order or award, then the other of such
persons may construct the whole fence as agreed upon or prescribed
by such order or award, and may recover half the cost of coustructing
the same hefore a court of petty sessions.®

10. When the occupier of any land is absent from Victoria or cases whers

cannot be found or any land is nnoceupied the occupier of any adjoining

land may insert in a newspaper circulating in the neighbourhood of m.s. 10.

such land a notice addressed to the occupier of such land deseribing him
as the occl}pier of such land requiring him to contribute to the con-
gtruction of a fence and may then proceed ex parte to obtain from a
court of petty sessions or an arbitrator appointeg by the court an order
or award (as hereinbefore provided in the case of persons not-agreeing
a8 to the construction or kind of fence) authorizing the construction
of such fence and specifying the kind of fence to be constrncted and
the position thereof, and may construct a fence in compliance with
such order or award; and if afterwards during the continnance
of such fence any person goes into occupation of sach adjoining land
may within one month thereafter serve any person who if such fence
was not in existence would be liable to contribute to the construction
of & fence in the place thereof with a copy of such order or award, and
ghall after the expiration of one month from the date of such service be
entitled to recover one-half the then value of such fence; but if such
order so made ex parte is inequitable a court of petty sessions on
the complaint of any person interested in disputing the same made
within one month after service of such order or award may relieve the
complainant from the whole or any portion of the sum claimed as the
value of such fenee, and may order that the line of such fence be altered
on such terms as are just.

11, Where any fence is constructed under the provisions of this Apportionment

& coat of

Act dividing any lands held by any person as tenant of any landlord fencing as
from any adjoining lands the cost thereof as between such landlord and letyesn .

tenant shall be payable in the proportions following, é.e.;.—

and tenant,
Ib. e 11.

In ease the interest of such tenant at the time of the construction
of such fence is less than for a term of three years the whole
cost shall be payable by such landlord :

(e) Where in an action for seizing and im.
pounding sheep defendant had pleaded in effect
that he ia.d seized them damage-feasant, it was
decided that a replication stating that defendant
and the plaintiff were adicining owners, and that
they had agreed under Act No. 479 (with which
this Act correaponds) that each should fence half
the common boundary, and that the plaintiff had
done s0, but the defendant had not, and not
alleging that three monthe had expired from the
time oF the agreement, but alleging that a reason-
able time lmﬁt the time of the trespass, was

bad, 89 no circuity of action had’ yet arieen to
be go avoided. But a replication stating sach
an agreement (independently of the Act) to feuce
forthwith and that the trespass of the sheep
ocenrred through the defendant’s defanlt, was
good.—0"Shea v. D'drey, 6 V.L.R. (L.), 142,
Quere, whether an action will lie for breach of
the statutory right to have the fence erected.—
Th. seo this case fur a discussion of the question
when the provisions of a statute can be waived.
(&) Eee note to section 30.
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Fences Act1918, In case the interest of such tepant is for a term of three years
and less than for ¢ term of six years, three-fourths of snch
cost shall be payahle by such landlord and one-fourth of
such cost by such tenant:

Iu cuse theinterestof such tenant is for a term of six years and less
thau for a term of twelve years, one-half of such cost shall
be payable by snch landlord and one-half by such tenant:

In case the interest of such tenant is for a term of twelve years
or upwards, the whole of such cost shall be payable by such
tenant:

And in case either such landlord or such tenant under the pro-
visions of this Act pays more than his proper proportion of snch cost he
may recover before a court of petty sessions the excess from his land-
lord or tenant (as the case muy be) and any tenant may set off any
sum recoverable by him under this section against any rent payable
to his landlord.

Qooupier having 12. Auy tenant having » right to purchase any land occupied by

purchase to par him at a fixed rate shall on the completion of the purchase pay to his

it " N
by himand  landlord in angmentation and as part of the purchase money any sum
interest when

Hiabdy paid by such landlord under the last preceding section together with
compisted. interest for the same after the rate of Eight pounds per centum per
b e, 12, &nnum.

Persons who 13. (1) Where any persen has constructed on the boundary of

enctose land

betore lands  hig land a sufficient fence and the land adjoining is unalienated Crown
ploining o¥¢ Tand the occupier of the first-mentioned land shall be entitled to claim
e b soine-. and recover from the person wao afterwards becomes the first ocenpier
lrom thture of such adjoining land one half of the then actual valne of the

half of the sufficient fence forming the dividing line or femce between such
sctus] vatwe o adjoining lands.

fence.

P {2) The value of sach fence shall bhe ascertained as soon as

' practicable after the adjoining land has become so occupied and in
default of agreement between the parties such valne may on the
complaint of either of them be determined by a couri of petty
sessions,

(3) Any sum recoverable under this section may be recovered in
a court of petty sessions,

Power to con- 14. If the ocenpier of any land bounded by a road which road is
..p'.',l,fta“,ﬁl.?&“io within any municipality :~--

fence. ¢ (@) Desires to plant & live fence on the common boundary of his
e 14, land and snch road and. for that purpose to construct a

fence ugon snch road nntil sach live fence has grown
up: an
() Gives notice in writing of his desire to the council of such
municipality deseribing the proposed fence and its pro-
posed position; and
{¢) Isnot within one month after the service of such notice served
with an order of » conrt of petty sessions made as herein-
?&er provided not to proceed with the construction of such
ence :
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Such occupier may at any time not more than six months after the Peces actr018.
service by him of such notice proceed to construct a fence on such road
as proposed in such notice so that no part of such fence is more than
six feet distant from the nearest point on the boundary of his land and
that the width of such road available for traffic after the coustruction
of such fence is in no place where the same is reduced by the
construction of such fence less than thirty feet; and if such occupier forth-
with after the construction of such fence proceeds to plant a live fence
on the boundary of his land and such road, such occupier constantly
with all proper diligence keeping muintaining and protecting from
injury such live fence may, for snch time not exceeding four yenrs or
such longer time as the council of such municipality in writing allows
as elapses before such live fence becomes a sufficient fence within the
meaning of this Act, maintain on such road the fence so constructed.

15. Any court of petty sessions, within one month after the service power to
of any notice on the council of any municipality within the last pre- {i%igs e
ceding section on the complaiut of and good and sufficient canse shown gonsteuctionot
by such municipality, may order the person serving such notice not to 5, 4.

proceed with the construction of the fence referred to in such notice.

PART JL.—MAINTENANCE AND REPAIRS oF FENCES.

16. When any dividing fence made or to be made is out of repair aqjoining
or becomes insufficient the occupiers of land on either side thereof shall ourierete .
be liable to the cost of repairing such fence in equal proportions. ;?m:: Tepair,
ELN

17. The occupier of any land separated from any adjoining land provedure to
by a dividing fence may serve a notice upen the occupier of such adjoining mps onut
land requiring him to assistin ¢epairing such fence and if such ocoupier fepairet,
refuses or neglects for the space of one week after the service of p e 13,
guch uotice to assist in repairing such fence it shall be lawful for such
first mentioned oceupier to repair such fence and to demand and recover
of and from such other oceupier half the cost of repairing the same,

Provided that if any dividing fence or any portion thereof is
destroyed by accident the occupier of land on either side may
immediately repair the same without any notice and shall be entitled
to recover half the expense of so doing from the occupier of the
adjoining land. Provided always that in case such dividing fence
has been destroyed by fire or by the falling of any tree or trees
the occupier through whose neglect {if any) such fire has originated
or has caunsed injury to the fence or such tree or trees has or have fallen
shall be the party bound to repair the euntire fence so damaged as
aforesaid. -

ParT II1.—Srrcial, PROVISIONS RELATING TO VERMIN-PROOF FENOES.

18, In this Part ¢ vermin-proof fence ” means u fence of one of pemaition of
the kinds following (that is to swy) :— “ vermin-proot

fenee. "
() a snbstantial slab fence of pieces of timber whick pieces .= 18
shall not be less than four inches by three inches at the
small end and shall be at least four feet nine inches in -
length and shall be placed close together and not less
than nine inches in the ground ;
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Ponces Act 1015 (8) a wire net fence four feet ten inches in height. Such feace
shall consist of wire netting the lower portion of which
shall be not less than three feet in width aud of a mesh
not exceeding one inch and five-cighths and shall be six
inches in the ground or shall have six inches thereof
%roperly secured to the surface of the ground and shall

¢ two feet six inches above the ground, and above such
wire netting shall be placed other wire netting not less
than two fect it width and of a mesh not exceeding four
inches. The whole of such wire netting shall be attached
by wire or staples to substantial posts stakes or iron
standards. Such posts stakes or iron standards shall be
at least six feet nine inches in height, and shall be placed
one foot ten inehes in the ground, and shall not be more
than ten feet apart. Four inches above the netting
there shall be & barbed wire stapled to each post stake or
standard and drawn through straining posts eight feet in
length of which three feet shall be in the ground ; such
straining posts shall be not more than five chaing apart;

{¢) a wire net fence three feet four inches in height made of
wire netting which shall not be less than three feet six
inches in width »nd of & mesh not exceeding one inch
and five-eighths and which shall be six inches in the
ground or shall have six inches thereof properly secured
to the surface of the ground. Sunch wire netting shall be
attached by a wire or staples to substantial posts stakes
or iron standards with a barbed wire extending from one
post stake or standard to snother and placed four inches
above the netting ;

() a post and rail or paling fence of substantial material firmly
erected not less than three feet six inches in height
having three wires tightly stretched or two wires and
top rail in either case with posts or standards of iron
or durable wood not more than twelve feet apart and
having a galvanized wire netting not less than three feet
six inches wide number seventeen gauge and not larger
than a one and a half inch mesh firmly affixed thereto
and sunken in the ground not less than six inches;

(¢) & post and rail or paling or wire fence or portion or
portions of a fence of any of the descriptions in sub-
gection {a) (&) or {¢} of section four of this Act
and to which is firmly affixed galvanized wire netting
not less than three feet six inches wide and number
seventeen gange and not larger than a one and & half inch
mesh sunken into the ground not less than six inches ; and

(/) any fence proclaimed by order of the Governor in Council
under section two hundred and ninety-two of the Land
Act 1801, or scction twenty-eight of the Wire Netting
Act 1928, or any corresponding previous enactments to
be a vermin—}aroof fence or rabbit-proof fence; but no
fence so proclaimed shall for the purposes of this Act be
a vermin-proof fence beyond the limits of the part or
portion of Victoria (if any) specified in such order.
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19. The Governor in Council may by order proclaim any fence Fences 4ct 1926
described in such order to be a vermin-proof fence within the meaning %X
of this Part either thronghout Victoria or within any portion thereof overnor in
gpecified in such order and may at any time revoke any order made vkt

under this section or sub-section () of the last preceding section.  JFrmn-prect

20. (1) Notwithstanding anything contained in this Act where Lubinty
any adjoining lands are not divided by a vermin-proof fence and the D ot
Closer Settlement Board on consideration of a recommendation or &viaing fonce.
report by any inspector of the Board made after & personal inspection W;:; Netin
by such inspector certifies in writing(® that a vermin-proof fence is 4« 1924 s 22,
necessary then each of the occupiers of such adjoining lancrl]s ghall anless
such certificate is negatived as hereinafter provided be liable to con-
tribute in equal proportions—

(¢) towards constructing a vermin-proof fence between such
lands ; or
(&) towards making vermin - proof any fence previously
constructed between such lands; or
{¢) towards maintaining and repairing any vermin-proof fence
previously constructed between such lands.
Provided that any person who feels himself aggrieved by any such
certificate of the Closer Settlement Board may within fourteen days
appeal against such certificate to the Minister of Lands who upon
consideration of such appeal may negative or affirm such certificate.

(2) This section shall not apply to Crown lands or any land vested
in the Board of Land and Works or the Victorian Railways Commis-
sioners or in any “ Authority ”” as defined in section three of the Water
Aet 1928,

21, Where a person desires to compel any other person to Notice to fence
contribute to the construction of a dividing fence and desires that such o belty,
fence shall be a vermin-proof fence he shall in the notice to be servedon yermin-proot
such person pursuant to section seven of this Act distinctly specify the remees 4et 1015
kind of vermin-proof fence proposed to be constructed and where any such *- 21-
notice distinetly specifies the kind of vermin-proof fence proposed to be Only 4 wermin-
constructed the power of the court or of any arbitrator to preseribe or jeerected when
award the kind of fence to be constructed shall be limited to prescribing notice.
or awarding the particular kind of vermin-proof fence to be constraeted.

22. For the purposes of this Part the making vermin-proof of any saking a fence
dividing fence constructed between any lands shall be deemed to be the tohe emmed
construetion of a vermin-proof fence, and all the provisions of this Act josicting s
enabling any person to compel any other person fo contribute to the tence.
construction of a vermin-proof fence shall equally a pliy to compelling % + %
persons to contribute to the making vermin-proof of any fence so
constructed, and such provisions with such substitutions as may be
necessary for such purpose shall be read and construed accordingly.

23. Notwithstauding anything in this Act, where any person has inesect cerinin

(whether before or after the commencement of this Act) constructed on }‘;‘_“:f 2";‘*"“'

{a) A certificate in writing that & vermin-proof  October and the certificate was not given till the
fence is necessary is a condition precedent to  following January: Held, that an order could
liability on the part of an occupier to contribute  nob be made against the defendant.—Murphy v.
tow the construction of such a fence, Where  Murphy, 1816 V.L.R., 601.

a notice to fonce was served on defendant in
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Fences det101s. the bonndary of his land a fence of any of the kinds specified in sub-

Persons who
enclese land
before lands
adjoinmy have
ted

TR
shall %e
authorized to
TeCover fron.\‘
fubure cocupier
one-half of the
actual value of
the vermin-
proof fence.

Ib. o, 24,

FPropottion of
cogt of verinia-
proof fence a
chnr]ge on land
until paid.

I a, 35,

Determination

of proportion
of coat.

section (d) or (e} of section ecighteen but having wire netting the
mesh of which is larger than cue and 2 half inch and not larger than
one and five-eighths inch the occupier of any udjoining land shall not
be entitled to compel any such person to coutribute towards construct-
ing a vermin-proof fence of another kind in place of such fence or on
the ground merely of the size of the mesh to contribute towards
making such fence vermin-preof.

24. (1) Where any person constructs on the boundary of his
land a vermin-proof fence and the land immediately adjoinivg is
unalienated Crown land the cecupier of the first-mentioned land shall
be entitled to claim and recover from the person who afterwards
becomes the first occupier of such adjoining land one-half of the then
actual value of the vermin-proof fence forming the dividing line or
fence between snch adjoining lands.

(2) The value of such ‘ence shall be ascertained as soon as
gracticable after the adjoining land has become so occupied end in
efault of agreement between the parties such value may on the
complaint of either of them be determined by & court of petty sessions.

(3) Any sum recoverable under this section moy be recovered
before a conrt of petty sessions,

20. (1) If any person served with & notice requiring him to con-
tribute towards the construction of a vermin-proof fence or the making
vermin-proof of any fence previously constructed between any lands
proves to the satisfaction of o court of petty sessions npon the hearing
of a complaint under section eight of this Act that he is unable to
contribute his proportion of the cost of such construction or of the
work of meking vermin-proof any fence already constructed, such
court may make an order that the person giving such notice shall be at
liberty to construct the whole of sucﬁ fence or do the whole of such work.

{2) Upon such eonstruction or work being completed the propor-
tion of such cost for which snch first-mentioned person is liab})e shall
become and until paid be and remaic a charge upon such land, and the
owner of such land until he poys the amount of such proportion shall
pay annually to the person so constructing such fence or doing such
work interest upon such amouvnt at the rate of Six pounds per centum

er annum.,®

{3) If defanit is made in respect to any such annual payment of
interest such payment may be enforced at any time by the person
entitled to receive such interest in & summary way before a court of
petty sessions or hy action in any court of competent jurisdiction.

(4) Every mortgagee or lienee of or over auy land shall be at
liberty when any sum has pursuant to this Act become a charge upon
snch land to pay the amount of such charge, and sach payment when
so made shall II?na- deemed a fmrt of the principal sum secured by such
mortgage or lien respectively und be subject to the provisions powers
and trusts thereof.

(5) When any order is made by & conrt of petty sessions under
this section the amount which any person is liable to contribute
as hig proportion of the cost of constructing & vermin-proof fence

(a) If the land is under the Transfer of Lanc Aot a cavesat should be lodged. Seo section 72

of that Act.
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or of making vermin-proof any fence previonsly constructed may be Fmees 4c 1915,
determined by such court at the time of making such order, or

if not then determined it may on the complaint of either party or

of the owner for the time being be determined by a court of petty

sesgions at any time subsequent to the construction of such fence or

the doing of such work. If the complaint is not the complaint of the

owner for the time being the court may direct that such owner be made

o party to and served with a copy of such complaint and may adjourn

the hearing to enable such owner to appear.

26. The provisions of Part 1L. of this Act shall apply to the main- provisions
tenance and repairs of fences constructed or made vermin-proof nnder Jrignded to thie
the provisions of this Part or any corresponding previous enactment. g, ;, 2.

27. BEvery person who wilfully destroys or breaks down or injures penaty,
or removes any vermin-proof fence belonging to another person or any .« 2.
portion thereof, or cuts, detaches or removes any netfing forming part
thereof shall in addition to payiog the amount of the injury done be
liable on conviction before a court of petty ressions for a tirat offence
to & penalty of not less than Five nor more than Fifty pounds, and
for & second or subsequent offence to imprisonment with or without hard
labour for a term of not less than three nor more than twelve months.

28. (1) Every person who, on any land within twelve yards from eenatty for
any vermin-proof fence, or on any road sets or uses any snare, trap, jouingtraps for
engine or contrivance for the taking of hares or rabbits shall be liable #ithin twelve

.- . yarda of vermin-
on conviction before a court of petty sessions— proot fenve.

(a) for a firat offence to a penalty of not less than One pound # + 2
nor more than Twenty pounds ; and

() for & second or subsequent offence to a penalty of not less
than Five nor more than Fifty pounds.

(2) In the case of any land as aforesaid (other than a road) the Exemption trom
foregoing provisions of this section shall not apply to— ot of
{2} the owner or occupier of any snch land or any person acting
under his written authority ; or
(6) any inspector scting under the authority of the Vermin

and Noxious Weeds Act 1928,

Part 1V.—PRoCEEDINGE FOR THE RECOVERY oF CONTRIBUTIONS.

29. All moneys recoverable under this Act in respect of the con- pop whom
struction or repairing of any fence by any person serving any notice moneys recovsr-
to fence or repair or any ex parte order or award may be recovered Actmaybe
from any person liable to contribute to the cost of constracting or ;;”:’;d'
repairing such fence who is served with notice to fence or repair or such
ex parte order or award, or any person who comes in and defends
under the provisious of this Act any proceedings consequent on such
notice or the service of euch order or award: And all such moneys
recoverable by any person served with such notice may be recovered
from the person serving the same or any person liable to contribute to
the construction or repair of such fence as tenant of whom the person
serving such notice holds the lands bounded by such fence.

30. All proceedings for orders and for the recovery of sums of compiaints

money shall be before a court of petty sessions and every complaint ‘;;‘f’:’;:i”""

voL, m.—82
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Fences det 1016, under this Act shall be heard in & summary way at some court of petty
sessions sitting near to the locality of the fence to which the same
relates, and the costs of every such complaint shall be in the discretion
of the justices hearing the same, but notwithstanding when any such
court appeints an arbitrator such court may if it thinks fit refer the
costs of the reference to the award of such arbitrator.@®

Parr V.-—GENERAL PROVISIONS.

Act not to
interfere with
agreementa,
1. 5. 81,

adjoining land.
Act not bo g

1y
to unalienatgg
Crown lands,

.0 82

31. Nothing in this Act contained shall be deemed or taken to-
sffect any covenant contract or agreement made or hereafter to be made
relative to fencing between landlord and tenant or between occupiers of

32. This Act except as is in sections thirteen and twenty-four
otherwise provided shall not apply to any unalienated Crown lands;
por shall the Crown the Governor the Board of Land and Works

nor any public officer appointed by the Governor or by the Governor
in Council for the administration management or control of the Crown
lands or public works or who by virtue of his office however styled has
any such management or control be liable nnder this Act to make any
contribution towards the construction or repairing of eny dividing
fence between the land of any occupier and any Crown land.

Persons
conatructing
fencea enn enter

33. Livery person engaged in constructing or repairing & fence
under this Act, hie agents and servauts meay with or without horses

upon adjoining cattle carts or carrieges at all reasonable times during such construction

I, 5. 88,

or repairing enter upon the adjoining lands and do thereon such acte

matters and things as are necessary or reasonably required to carry into-
effect the construction or repairing of such fence,

Powsr of Innd-

34. Any person may come in and defend any proceeding under this.

o aeeed® i Act against any tenant of such person in comsequence of which such

brotesii  person may ultimately incur any liability, and any defence which the
tenantunder  person originally proceeded against might set up shall be available to-
Ihe 84 the person so coming in to defead.
Seation 3. SCHEDULE.
Number of Act. Titte of Act. Extent of Repeal,
2651 ... . | Femces dct 1915 ... “ee | The whole.
3376 .. .. | Wire Neting dct1924 ... e | PartJI.

{e) In & complaint for work and labour done,
snd materinls for the same provided, the com.
plainant must show that the work and labour was
done, and the materiale for it provided for the
defendant and at his request. A complainant
eannot, therefore, succeed in such a complaint
where it is shown that the claim arese out of nn
agreement between the parties that the complain-
ant should erect a dividing fence, and that the
defendant should pay one-half the cnst of its
erection, inasmuch a3 no particular portion of the
fence was srected for the exclusive benefit of the

defendant.— Wilhy v. &ill, 20 A L.T., 57. Note
that this case did not decide that & complaint
noder section 9 could not in any circumstances
{e.g., in the case of money paid) be brought before
s court of petty sessions consisting of a police
magistrate and one or more justices sitting near to
the locality in which the fence ia. The fence was
et Sorrento, and the complaint for work and
isbour wans brought at Melbourne before a police
magistrate alone, and therefore complainant
conld mot rely on any argument based on the
joint operation of sectiona 9 and 30,




