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Yictoria

No. 58 of 1986 -

Guardianship and Administration
Board Act 1986

[Assented to 3 June 1986]

The Parliament of Victeria enacts as follows:

PART 1—PRELIMINARY

Purpose. -

1. The purpose of this Act is to enable persons with a disability to
have a gnardian or administrator appoinied when they need a guardian
or administrator. .

Commencement,

2. This Act comes into operation on a day or days to be proclaimed.

Definitions.
3. (1) In this Act—

“Administration order” means—
{a) an order of the Board appointing a person as an
administrator of the estate of a person under section
46; or
{b) atemporary order of the Board under section 60.
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“Administrative Appeals Tribunal” means the Administrative
Appeals Tribunal established under the Administrative
Appeals Tribunal Act 1984,

*Administrator” means the Public Trustee or any other person
named as administrator in an administration order.

“Board” means the Guardianship and Administration Board.

“Determination” in relation to the Board, includes order,
direction, consent, advice and approval,

“Disability” in relation to a person, means intellectual
impairment, mental illness, brain damage physical disability
or senility.

“Dmsmn” means a dmsnon of the Board.
“Executive officer” means the executive officer of the Board.

“Guardian” means the Public Advocate, person or body named
as a plenary guardian or limited guardian in a guardianship

order or a person who becomes a guardian under section
35,

“Guardianship order™ means—
(a) an order of the Board appointing a person as plenary
" guardian or limited guardian under section 22; or

{h) an order of the Board appointing a person as an
alternative guardian under section 34; or

{c) atemporary order of the Board made under section 33.

“Major medical procedure” means a procedure 'speciﬁed tobea
major medical procedure in guidelines made under section
37(3).

“Member” means a membcr of the Board and includes the
President.

“Nearest relative” in relation to a person means the spouse of
that person or, where that persen does not have a spouse,
the relative of that person first listed in the following

* paragraphs who has attained the age of 18 years, the ¢lder
or eldest of two or more relatives described in any paragraph
being preferred to either or any of those relatives regardless
of sex—

Aa) sonor daughter;
{b) father or mother;
{c) brother or sister;
(d) grandfather or grandmother;
(e} grandson or granddaughter;
(f) uncle or aunt;
(g) nephew or niece.

1010



No. 58 of 1986 Guardianship and Administration Board

“Prescribed’ means prescribed by the regulatlons
“President” means President of the Board.

“Primary caret” means any person who is primarily responsible
for providing support or care to a person.

“Public Advocate™ means the person appointed as the Public
Advocate under Part 3.

“Public Trustee” means the Public Trustee appointed under the
Public Trustee Act 1958.

“Regulations™ means regulations made under this Act.

“Represented person® means any person in respect of whom—
(a) a guardianship order is in effect; or
(b) an administration order is in effect; or

{c) both a guardianship order and an administration order
are in effect.

(2) In the definition of “Nearest relative™—

{a) areference to a person’s brother or sister is a reference to a
brother or sister whether of the whole blood or the
half-blood and includes a reference to a person who was
adopted by one or both of the parents of the first-mentioned
person; and

{b) areference to the spouse of a person includes a reference to
a person who is not legally married to the firsi-mentioned
person but who lives with that person on a bona fide
domestic basis.

Objects of Act.

4. (1) The objects of this Act are—
(@) to establish a Guardianship and Admlmstrauon Board: and
(£) 1o provide for the appointment of a Public Advocate; and

{c) to enable the making of guardianship order:-. and
administration orders; and

(d) to ensure that persons with a disability and represented
persons are informed of and make use of the provisions of
this Act,

(2) It is the intention of Parliament that the provisions of this Act
be interpreted and that every function, power, authority, discretion,
Jurisdiction and duty conferred or imposed by this Act is 10 be exercised
or performed so that—

(@) the means which is the least restrictive of a person’s freedom
of decision and action as is possible in the circumstances is
adopted; and
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(b) the best interests of a person with a disability are promoted;
and

{¢) the wishes of a person with a disability are wherever possible
given effect to.

PART 2—ESTABLISHMENT, CONSTITUTION AND PROCEDURE .
OF THE BOARD

The Guardianship and Administration Board.

5. (1) There is established a Board to be known as the Guardianship
and Administration Board.
{2) The Board is constituted by—

{a@) a President who is 10 be a duly qualified legal practitioner
who has been admitted to practice for at least five years;
and

(b) such other members as are necessary from time to time for
the proper functioning of the Board.

{3) Schedule | has effect with respect to members of the Board.

Staff of the Board.

. 6. (1) Subject to the Public Service Act 1974, there is to be appointed
an executive officer of the Board and such other officers and employees
as are necessary for the proper functioning of the Board.

(2) The executive officer is subject to the general control and
direction of the President, to perform the functions and exercise the
powers conferred on the executive officer by or under this Act.

Proceedings of the Board to be held in public,

7. (1) Unless sub-section (2) applies, all proceedings before the
Board are to be open to the public.

{2) A person who is directly interested in any proceedings before
the Board may request the Board to have the proceedings or part of the
proceedings closed to the public.

(3) Upon a request under sub-section (2) the Board must direct
that any persons—

(@) who in its opinion are not directly interested in the
proceedings; or

(b} who have not been authorized by the Board 10 be present at
the proceedings—

are 10 be excluded from the place where the proceedings are being or
are to be heard.
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Reports of proceedings.

8. (1) Unless the Board otherwise determines in a particular case a
person must not publish or broadcast or cause to be published or
broadcast any report of the proceedings of the Board.

(2) Where the Board considers it would be in the public interest to
do so the Board may determine that a person may publish or broadcast
of cause to be published or broadcast a report of any proceedings of the
Board provided that—

{a) the report does not contain any particulars calculated to
lead 1o the identification of any person in respect of whom
the proceedings have been brought or any other persen
concerned in the proceedings; and

(b) pictures are not taken of any person in respect of whom
proceedings have been brought or any other person
concerned in the proceedings. ’

{3) Any person who contravenes this section is guilty of an offence
against this Act and hable to a penalty of not more than 20 penalty
units.

Secrécy provision.

9. (1} Unless sub-section (2) or section 8 applies, a person who—-
{@) is or has at any time been a member of the Board; or
(b) 15 or has been present at any proceedings of the Board—

must not, except to the extent necessary to perform any official duties
or to perform or exercise any function or power under this Act, either
directly or indirectly, make a record of, or divulge or communicate to
any person, any information that is or was acquired by the person by
reason of being or having been so appointed, engaged, authorized or
present or make use of any such information, for any purpose other
than the performance of official duties or the performance or exercise
of that function or power.

Penalty; 10 penaity units.

(2) Sub-section (1) does not preclude a person from—

{a) producing a document to a court in the course of criminal
proceedings or in the course of any proceedings under this
Act; or

(&) divulging or communicating to a court in the course of any
proceedings referred to in paragraph (a) any matter or thing
coming under the notice of the person in the performance
of official duties or in the performance of a function or the
exercise of a power referred to in that sub-section; or

{c) producing a document or divulging or communicating
information that is required or permitted by any Act to be
produced, divulged or communicated, as the case may be
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if, where the document or information relates to the personal
affairs of another person, that other person has given consent
in writing. - .

Procedure of the Board.

10. (1) The Board—

(@) must, in hearing any matter, act according to equity and
good conscience without regard to technicalities or legal
forms; and

(£) is bound by the rules of natural justice; and
{c) is not required to conduct any proceedings in a formal
manner. ,
(2) Schedule 2 has effect with respect to the procedure of the Board.

(3) The Board is not bound by rules or practlce as to evidence but

may inform utself in relation to any matter in such manner as it thmks
fit.

(4) Evidence before the Board-- .

(a) may be given orally or in writing or partly orally and partly
in writing; and

(b) may be given on oath or upon affirmation, or declarat:on
instead of an oath where permitied by law. .

(5) A member of the Board may administer an oath or take an
affirmation or declaration for the purposes of this Act.

'(6) Evidence given before the Board cannot be-used in any civil or
criminal proceedmgs other than proceedmgs for an offence against this
Actor for perjury.

N The Board may of its own motion or on the application of any
party to the proceedings before it direct the executive officer to serve
upon any person a summons to appear before the Board to give evidence
or to produce the documents specified in the summeons,

(8) The Board may make an order for the manner of service,
including substituted service, of a summons under sub-section (7).

{9) A person who without lawful excuse disobeys a summons of the
Board is guilty of an offence.

Penalty: 5 penalty units.

Appointment of persons to assist the 'Board._

11. (1) The Board may appoint a duly quatfied legal practitioner,
an interpreter approved by the Board, a medical practitioner or any
other person with appropriate expemse to .assist the Board in any
proceedings before the Board.
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(2) The Board may for the purposes of any proceedings require any
government department, public authority or service provider or the
Public Advocate or a guardian or administrator to provide a report on
any matter relating to the proceedings to the Board.

Appearance at any hearing of the Board.

12. (1) At any hearing of the Board the applicant and the
* represented person or the person in respect of whom the application is
made may appear before the Board in person and be heard or may be
represented before the Board by—

{a) a duly qualified legal practitioner; or
() any other person authorized to that effect by the applicant,

the represented person or the person in respect of whom the
application is made as the case may be,

{2) Atany hearing of the Board—

(a) any person not being a person to whom sub-section (1)
applies who is given notice of the hearing may appear before
the Board in person and be heard or, by leave of the Board,
that person may be represented before the Board by—

(i) a duly qualified legal practitioner; or
(ii) any other person authorized to that effect by the
first-mentioned person; and

(b} any other person who wishes to be heard and whom the
Board agrees to hear may appear before the Board in person
and be heard.

(3) Where in any proceedings the represented person or the person
in respect of whom' the application is made is not represented before
the Board, the Board may appoim a person to represent _that person.
Statement of reasons.

13. (1) Where the Board makes a determination, a person aggrieved
by the determination may, by notice in writing given to the Board
within 28 days after the making of the determination, request the Board
10 give to that person a statement in writing of reasons for the
determination.

(2) The Board must as soon as practicable but in any case within
14 days after receiving a request under sub-section (1) prepare and give
a statement of reasons to that person.

PART 3—THE PUBLIC ADVOCATE

The Public Advocite.
14. (1) There is to be appomted a Public Advocate.
(2) Schedule 3 has effect with respect to the Public Advocate.
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Functions of the Public Ad voca_te.-' :

15. The functions of the Public Advocate are— :

(a) to promote, facilitaté_and encourage the -provision,
development and co-ordination of services and facilities
provided by government, community and voluntary
organizations for persons with a disability with a view to—
(i) promoting the development of the ability and capacity

of persons with a disability to act independently; and

(i) minimizing the restrictions on the rights of persons
with a disability; and ‘ '

(it} ensuring the maximum utilization by persons with a
disability of those services and facilities; and

{iv) encouraging the involvement of voluntary organizations
and relatives, guardians and friends in the provision
and management of those services and facilities; and

(5 10 co-ordinate and support the establishment of
organizations involved ‘with persons with a disability,
relatives, guardians and friends for the purpose of—

(i) instituting citizen advocacy programs and other
advocacy programs; and
{i1) undertaking community education projects; and
(i) promoting family and community responSIblllty for
guardianship; and

(¢) to arrange, co-ordinate and promote mformed public
awareness ahd understanding by the dissemination of
information with respect to—

(i) the provisions of this Act and any.other legislation
dealing with or affecting persons with a disability; and

(i) the role of the Board and the Public Advocate; and

(iii} the duties, powers and functions of guardians and
administrators-under this Act; and

(iv) the protection of persons with a-disab'ility from abuse
and exploitation and the protection of their rights; and

{d) to investigate, report and make recommendations to the
Minister on any aspect of the operation of this Act referred"
to the Public Advocate by the Minister. =

Powers and duties of the Public Advocate.

16. (1) The Public Advocate may—
(a) where appointed by the Board be—
(1) aguardian (whether plenary or limited); or

(ii) an alternative guardian (whether plenary. or limited);
. or : T

(iii) an administrator; and
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(b) make an applucatlon 1o the Board for the appointment of a
guardian or an administrator or the review of a guardianship
order or an admimstration order; and

(¢) intervene in any proceedings before the Board; and

(d)‘ submit a report to the Board on any matter referred to the
. Public Advocate for a report by the Board, and

(¢) seek assistance in the best interests of any person with a
disability from any government department, institution,
welfare organization or service provider; and

(/) make representations on behalf of or act for a person with a
disability; and - ) _
(g) give advice to any person as to the provisions of this Act

and in respect of applications for guardianship or
administration; and

(h) investigate any complaint or allegation that a person is under
inappropriate guardianship or is being exploited or abused
or in need of guardianship; and

(/) provide information for persons.who are or propose to be
guardians; and

( ;) report and make recommendations to the Equal Opportumty
- Board for and on behgllfofpcrsons with a disability.

(2) Where the Public Advocate is appointed as the guardian of a
represented person or as the administrator of the estate ofa represented
person—

(a) the person for the time bemg holdmg the office or performing
the functions of the Public Advocaie is the guardian of that
represented person or the administrator of the estate of that
represented person as the case may be:; and

- {b) the Public Advocate must use his or her best endeavours to
find an appropriate person to be appointed as the guardian
or administrator.

Staff of office of the Public Advocate,

17, (1) Subject to the Public Service Act 1974 there may be
appointed such officers and employees as are necessary to ¢nable the
functions of the Public Advocate to be properly carried out.

(2) The Public Advocate may with the approval of the President,
make use of the services of any officers or employees of the Board.
Delegation.

18. (1) The Public Advocate may by an instrument of delegation
delegate to an officer or employee employed in the office of the Public
Advocate under section 17 any power, duty or function of the Public
Advocate other than—
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-{a) this power of delegation; and :
(b) except as provided in sub-section (2), the powers and duues
of the Public Advocate as guardian or administrator.

(2) The Public Advocate may with the approval of the Board by
instrument of delegation delegate any or all of the Public Advocate’s
powers and duties as guardian to an individual or organization specified
in the instrument of delegation.

PART 4—GUARDIANSHIP ORDERS
Division 1—Application for Guardianship Order

Application for guardianship order. '
19. (1) Any person may apply to the Board for an order
appointing—
{a) aplenary guardian; or
(&) alimited guardian— . :
in.respect of a person with a disability who has attained. the age of 18
years or to take effect upon the person attaining the age of 18 years.

(2) An application to the Board under sub-section {{) must be in
the prescribed form and lodged with the executive officer.

(3) The applicant must provide with the application the written
consent of the person proposed as guardian (if any) to the effect that
the person proposed as guardian is willing to act as plenary or limited
guardian (as the case may be) of the person in respect of whom the
application is made.

Persons entitled to notice of hearing.

20. (1) The executive officer must, at least 14 days before the day
on which the application is to be_heard, cause notice of the hearing to
be given to—

(a) the applicant; and
(b} the person in respect of whom the application is made; and

(¢) the nearest relative available of the person in respect of
whom the application is made not being a person referred
to in paragraph (a), (¢) or (g); and

(d) the primary carer; and

(¢) the person proposed as the guardlan of the person in respect
of whom the application is made; and

~ (f) the Public Advocate; and

() any administrator of the estate of the person in respect of
whom the application is made; and -

(#) any other person that the Board directs- be given notice,
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{2) A notice under sub-sectlon (] } must contain mformauon with
_respect lo— .

(a) the time and place ofthe hearing; and
(4) the nature of the proceedings; and
* (¢) in the case of a notice glven under sub—scctlon (1) (a)

or (1) {by—
{i) the entitlement of that’ person to represemauon before
the Board; and

(ii) the kinds of orders which may be made by the Board
under Davision 2.

(3) The Board, may dispense with lhe requirement for notice to be
given to all or any of the persons referred to in sub-section (1) other
than the person in respect of whom the appllcatlon is- made and the
Public Advocate. :

Date for hearing.

21. The Board must commence to hear an application under section
19 within 30 days afier the day on which the appllca'uon is recelved by
the Board.

Division 2—Appointment of Guardian

Guardiauship order.

22. (1) If the Board is satisfied thal the person in respect of whom
an application for an order appointing a guardian is made—

(@) is a person with a disability; and

{h) is unable by reason of the dlsablllly to make reasonable
judgments in respect of all or any of the matters relating to
her or his person or circumstances; and

{c) is in need of a guardian—

the Board may make an order appointing a plenary guardian or a
limited guardian in respect of that person,

(2) In determining whether or not a person is in need of a guardian,
the Board must consider whether the needs of the person in respect of
whom the application is made couid be met by other means less
restrictive of the person’s freedom of decision and action,

o (3) The Board cannot make an order under sub-section (1) uniess
it is satisfied that the order would be in the best interests of the person
in respect of whom the application is made. :

(4} The Board cannot make an order appointing a plenary guardian
unless it is satisfied that a limited guardianship order would be
insufficient to meet the needs of the person in respect of whom the
application is made.

~ " 1019

11



12

Guardianship and Administration Board No. 58 of 1986

{5) Where the Board makes an order appointing a limited guardian
in respect of a person the order made must be that which is the least
restrictive of that person’s freedom of decision and action as is possible
in the cnrcumstances

Persons eligible as guardians,

23. (1) The Board may appoint as a plenary guardian or limited
guardian any person who has attained the age of 18 years and consents
to act as guardian if the Board is satisfied that that person—

{a) will act in the best interests of the proposed represented
person; and '

(b) is not in a position where the person’s interests conflict or
may conflict with the interests of the proposed represented
person; and '

(¢) is a suitable person to act as the guardian of the proposed
represented person,

(2) Indetermining whether a person is suitable to act as the guardian
of a represented person, the Board must take into account—

{a) the wishes of the proposed represented person; and

(d) the desirability of preserving existing family relationships;
and :

(¢} the compatibility of the person proposed as guardian with
the proposed represented person and with the administrator
{if any) of the proposed represented person’s estate; and

{(d) whether the person proposed as guardian-will be available
. and accessible to the proposed represented personso as to
fulfil the requirements of guardianship of that person.

(3) Where a parent or nearest relative of a proposed represented
person is proposed as the guardian that person is not by virtue only of
the fact that that person is a parent or nearest relative to be taken to be
in a position where the person’s interests conflict or may conflict with
those of the proposed represented person.

(4) Where it appears to the Board that—

(@) the person in respect of whom the application is made is a
person in respect of whom an order could be made under
section 22; and

(&) no other person fulfils the requirements of sub-section (I)
for appointment as the guardian of that person—

the Board may appoint the Public Advocate as the plenary guardlan or
limited guardian of that person.

{5) This section does not prevent the Board from appointing persons
{including the Public Advocate and any other person) as joint plenary
guardians or joint limited guardians of the proposed represemed person

©if—
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(@) each person fulfils the requirements of sub-section (1), and
(£) the Board considers it appropriate to do so.

Division 3—Powers and Duties of Guardian

Authority of plenary guardian.

24. (1) A guardianship order appointing a plenary guardian confers
on the plenary guardian in respect of the represented person all the
powers and duties which the plenary guardian would have if he or she
were a parent and the represented person his or her child.

(2) Without limiting sub-section {1) an order appointing a plenary

guardian confers on the person named as plenary guardian the power—

{a) to decide where the represented person is 10 live, whether
permanently or temporarily; and

(b) to decide with whom the represented person is to live; and

(¢) to decide whether the represented person should or should
not be permitted to work and, if so— -
(i} the nature or type of work; and
(11) for whom the represented person is 1o work; and
(iii) matters related thereto; and

(d) excepr as otherwise provided in Division 6, to consent (o
any health care that is in the best interests of the represented
person,

(3) In making an order appointing a plenary guardian the Board
may make its order subject to such conditions or restrictions. as it
considers necessary,

(4) Where a decision is made, action taken, consent given or thing
done by a plenary guardian under an order made under Division 2 the
decision, action, consent or thing has effect as if it had been made,
taken, given or done by the represented person and the represented
person had the legal capacity to do so.

Authority of limited guardian.

25, (1) H the Board makes an order under Division 2 appointing a
limited guardian, the guardianship order confers on the person named
as limited guardian such one or more of the powers and duties in
respect of the represented person that are conferred on a plenary
guardian under this Act as the Board may specify in the order.

(2} In making an order appointing a limited guardian the Board
may make its order subject to such conditions or restncuons as it
considers necessary.

(3) Where a decision 1s made, action taken, consent given or thing
done by a limited guardian under an order of the Board under Division
2, the decision, actien, consent or thing has effect as if it had been
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made, taken, given or done by the represcntecl person and the
represented person had the legal capacity to do so.

Power to enforce guardianship order.

26. (1) Without limiting section 24 or 25, if the Board makes an
order under, Division 2 appointing a plenary guardian or a limited
guardian, the Board may where it considers it appropriate to do so
having regard to the circumstances of the case, specify in the order that
the person named as plenary guardian or limited guardian or some
other specified person is empowered to take such measures or actions
as are specified in the order to ensure that the represented person
complies with any decision of the guardian in the exercise of the powers
and duties conferred by the order.

{2) Where a guardian or other pérson specified in the order under
sub-section (1) takes any measure or act:on specified in the order in the
belief that— :

(@) the measure or action is in the best interests of the
represented person; and

(h) it is reasonable to take that measure or action in the
circomstances—

the guardian or other person is not liable to any acfion for false
imprisonment or assault or any other action, liability, claim or demand
arising out of the taking of that measure or action.

Special powers in respect of persons with a disability.

27. (1) Ifthe Board has received information on oath that a person '
with a disability in respect of whom an application has been made
under section 19—

{@) is being unlawfully detained agamst her or his will; or

(b) is likely to suffer serious damage to her or his physical,
emotional or mental health or well-being unless immediate
action is taken—

the Board may by order empower the Public Advocate or some other
person specified in the order to visit the person with a disability in the
company of a member of the police force for the purpose of preparing
a report for the Board. .

(2) Tf after receiving a report under sub-section (1) the Board is
satisfied that sub-section (1) {(a) or (1) (b) applies the Board may make
an order enabling the person with a disability to be taken to and cared
for at a place spccnﬁed n the order until the appllcanon under section
19 is heard.

(3) A member of the police force acting under an order made under
sub-section (1) may with such assistance as is necessary use such force
asis reasonably necessary to enter the premises where the person with
a disability i is.

1022




No. 58 of 1986 Guardianship and Administration Board

(4) Any person who contravenes an order under this section or
delays or obstructs any person acting under an-order under this section
is guilty of an offence against this Act and liable to a penalty of not
more than 20 penalty units.

Exercise of authority by guardian.

28. (1) A guardian must act in the best interests of the represented
person. .

{2) Without limiting sub-section (1), a guardian acts in the best
interests of a represented person if the guardian acts as far as possible—
(a) as an advocate for the represented person; and

{b) in such a way as to encourage the represented person to
participate as much as possible in the life of the community;
and

(c) in such a way as to encourage and assist the represented
person to become capable of caring for herself or himself
and of making reasonable judgments in respect of matters
relating to her or his person; and

(d) in such a way as to protect the represemed person from
neglect, abuse or exploitation; and

(¢} in consultation with the represented person, taking into
account, as far as possible, the wishes of the represented
person.

Ancillary powers of guardian,

29. A geardian may on behalf of a represented person sign and do
all such things as are necessary to give effect to any power or duty
vested in the guardian.

Guardian may seek advice.

30. (1) A guardian may apply for the advice of the Board upon any
matter relating to the scope of the guardianship order or the exercise of
_-any power by the guardian under the guardianship order.

(2) The Board may require notice of an application under
sub-section (1) to be served on any person that the Board directs.

(3} The Board may—

(a) approve or disapprove of any act proposed to be done by
the guardian; and

(b give such advice as it considers appropriate; and
(¢) make any order it considers necessary.

{4) An action does not lie against a guardian on account of an act
or thing done or omitted by the guardian under any order or on the

advice of the Board made or given under this section unless in
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representing the facts to the Board the guardlan has been. gmlly of -
fraud, wilful concealmem or misrepresentation.
Notice of death of represented person,

31. Where a represented person in respect of whom a guardian has
been appointed dies, the guardian must report the death to the Board.

without delay.

Division 4—Temporary Orders

Application for temporary order.

32. (D Any person may apply to the Board for a temporary order
appointing the Public Advocate as the guardian of a person in respect
of whom an application could be made under section 19. :

(2) An application may be made under sub- section (1) whether or
not an application has been made to the Board under secuon 19

(3) If the Board considers that the circumstances of the person in
respect of whom the application is made are such that a hearing should
be held without unreasonable delay, the Board must hold a hearmg
under this Division.

{4) The Board when hearing an application for a temporary order
may be constituted by the President sitting alone.

Temporary order. :
33. (1) If the Board is sausﬁed that the person in respect of whom
an application has been made under section 32— v
(a) is a person with a dlsablllly. and

(b} is unable to make reasonable judgments in respect of.all or
any of the matters relating to-her or hlS person or
circumstances; and

(¢) is in need of a guardian—
the Board may make a temporary order appointing the Public Advocate
as the plenary guardian orlimited guardian of that person.

() A temporary order remains in effect -for such périod not
exceeding 21 days as is specified in the order.,

(3) The Board must hold a hearing 10 determine whether a
guardianship order should be made under section 22 before the explry
of the temporary order.

{4) Section 20 applies with such mod:ﬁcatlons as are necessary in
respect of the hearing, )
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Division 5—Appointment of Alternative Guardian

Appointment of alternative guardian.

34. (1) The Board at the time of making or reviewing a guardianship
order may by order appoint an alternative guardian if—

(2) the person proposed as alternative guardian has consented
1o act as guardian of the represented person in the event of
thf;:1 death, absence or incapacity of the original guardian;
an

(b) the Board is satisfied that the persons to whom notice of the
hearing of a guardianship order is given under section 20
have had sufficient notice of the willingness of the person
proposed as altermative guardian to act as alternative
guardian.

(2} Section 23 (other than sub-section (3)) applies to and in relation
to the person proposed as alternative guardian as if that person were
the proposed guardian.

Authority of alternative guardian.

35, (1) If an aliernative guardian is appointed, the alternative
guardian takes over the office of plenary guardian or limited guardian
(as the case may be) without further proceedings immediately upon the
death or during the period of absence or incapacity of the original

guardian,

(2) The alternative guardian must notify the Board in writing of
the death, absence or incapacity of the original guardian and send 10
the Board evidence of the death, absence or incapacity of the original
guardian.

{3) Where an alternative guardian takes over the office of a guardian,
the alternative guardian has the same powers and duties with respect
to the represented person as the guardian had immediately before the
guardian’s death, absence or incapacity.

Division 6—Powers of Board with Respect to Medical Procedures

Purpose of Division,

36. (1) The purpose of this Division is to protect the best interests
of represented persons by ensuring that they are not subjected
unnecessarily to certain medical procedures.

(2) This Division applies to a represented person in respect of
whom there is in force—
(a) an order appointing a plenary guardian; or

{b) an order appointing a limited guardian with the power to
consent to any health care that is in the best interests of the
represented person,
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(3) This Division does not apply in respect of any medical procedure
carried out on any person in an emergency where the medical procedure
is necessary to save the life of that person.

Consent of Board required for certain medical procedures.

37. (1) A medical practitioner must not carry out any- procedure
which is a major medical procedure on a represented person unless the
consent of the guardian and the Board has been obtained.

(2} A medical practitioner who contravenes sub-section (1) is guilty
of professional misconduct.

(3) The Board may issue guidelines specifying major medical
procedures for the purposes of this section.

Guardian not to consent to certain medical procedures unless the
Board also consents,

38. (1) A guardian must not consent to a procedure referred to in
section 37 unless the consent of the Board has been first obtained.

(2) The guardian of a represented person or a represented person
may apply to the Board for its consent to the carrying out of a procedure
referred to in section 37.

Notice and date of hearing,

39. (1) The executive officer must, at least 7 days before the day
on which the application is to be heard, cause notice of the hearing to
be given 10—

{a) the represented person; and

b the guardian of the represented person; and
(¢) the Public Advocate; and

{d) any other person that the Board directs.

{2) A notice under sub-section (1) must contain information with
respect to— ]
(a) the time and place of the hearing; and .
(b) the nature of the proceedings; and
(c) in the case of a notice given under sub-sectlon (l) (a) or

(D b)y—
(i) the entitlement of that person to representation before
the Board; and

(i) the kinds of orders which may be made by the Board
under this Division.
(3) The Board may, where it considers appropriate to do so—

(@) shorten the time for giving notice to all or any of the persons
referred to in sub-section (1}; and
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(b) dispense with the requirements for notice to be given to all
or any of the persons referred to in sub-section (1) other
than the represented person and the Public Advocate.

Date for hearing.

40, The Board must commence to hear an application under section
38 within 14 days after the day on which the application is received by
the Board. '

Wishes of the represented person to be ascertained.

41. (1) After receiving-an application under section 38 the Board

must ascertain the wishes of the represented person as far as is:

reasonably possible,

(2) Ifthe Board is satisfied that the represented person understands
the nature of the proposed major medical procedure and is capable of
giving or refusing consent to that procedure the Board must give effect
to the represented person’s wishes.

Consent of the Board.

42, If the Board is satisfied on hearing an application under section
38 that it would be in the best interests of the represented person it may
by order consent to the major medical procedure.

PART 5—ADMINISTRATION ORDERS

Division 1—Application for Administration Order

Application for administration order.

43. (1) Any person may apply to the Board for an order appointing
an administrator in respect of the estate of a person with a disability
who has attained the age of 18§ years or to take effect upon the person
attaining the age of 18 years,

(2) Where a person with a disability who has attained the age of 18
years does not reside in Victoria but has an estate the whole or part of
which is in Victoria, any person may apply to the Board for an order
appointing an administrator in respect of so much of the estate as is in
Victoria,

(3) Anapplication to the Board must be in the prescribed form and
lodged with the executive officer.

(4} The applicant must provide with the application the written
consent of the person proposed as administrator (if any) to the effect
that that person is willing to act as administrator of the estate of the
person in respect of whom the application is made.
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Persons entitled to notice of the heanng

44. (1) The executive officer must, at least 21 days before the date
the application is to be heard, cause notice of the hearing to be given -
to— -

{a) the applicant; and
(b) the person in iespect of whom the application is made; and

() the nearest relative available of thé person in respect of
whom the application is made; and.

(d) the person proposed as the administrator of the estate of the
person in respect of whom the application is made; and

(¢). the Public Trustee; and

(/) any guardian of the person in respect of whom the
application is made; and .

{g) any person who has advised the Boa'rd of an interest in the
person or in the estate of the person in respect of whom the
application is made; and -

(k) the Public Advocate; and- _
(/) any other person that the Board directs.

{2) A notice under sub-section (1} must state—
(@) the ime and place of the hearing; and
{b) the nature of the proceedings; and
(¢) in the case of a notice given under sub-sectlon (1) {a) or

(1) (b)—
(i) the entitlement of that person to representation before
the Board; and

(i) the kinds of orders which may be made by the Board
under Division 2,

(3} Where the Board considers it appropriate to do so, it may
dispense with the requirement for notice to be given to all or any of the
persons referred to in sub-section (1) except the person in respect of
whom the application is made and the Public Trustee.

Date for hearing.

45. The Board must commence to heaf an application under section
43 within 30 days afier the day on Wthh the apphcauon is received by
the Board.

_ Division Z—Appoimment of Administrator

Appointment of administrator.

46. (1) If the Board is satished that—

(a) the person in respect of whom an application for an orcler
appointing an admlmstralor is made—
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(i) is a person with a disability; and
(i) is unable to make reasonable judgments in respect of
. the matters relating to all or any part of her or his estate
by reason of the disability; and :

(iii) is in need of an administrator of her or his estate; and

(&) in the case of an application in respect of a person who does
not reside in Victoria, the Public Trusiee has not been
authonized under section 43 of the Public Trustee Act 1958
to collect, manage, seli or otherwise dispose of or administer
any property in Victoria which forms part of the estate of

" the person in respect of whom the application is made— -

the Board may make an order appointing an admmlstrator of that
person’s estate. -

(2) In determining whether or not a person is in need of an
administrator of her or his estate, the Board must consider whether the
needs of the person in respect of whom the application is made could
be met by other means less restrictive of the person’s freedom of decision
and action.

(3) The Board cannot make an order under sub-section (1) unless
it is satisfied that the order would be in the best interests of the person
in respect of whom the application is made.

{4) Where¢ the Board makes an order appointing an administrator
of a person’s estate, the order made must be that which is the least
restrictive of that person’s freedom of decision and action as is possible
in the circumstances.

Persons eligible as administrators.

47, (1) The Board may appoint as an administrator of the estate of
a proposed represented person—

{a) the Public Trustee; or

(&) the Public Advocate; or

(¢) any other person who consents to act as administrator if the
Board is satisfied that—

{i) the person will act in the best lnterests of the proposed

represented person; and

(ii) the person is not in a position where the person’s
interests conflict or may conflict with the interests of
the proposed represented person; and

(iii) the person is a suitable person to act as the administrator
of the estate of the proposed represented person; and

{iv) the person has sufficient expertise to administer the
estate or there is a special relationship or other special
reason why that person should be appointed as
administrator.
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{2) In determining whether a person .is suitable 10-act as the
administrator of the estate of a proposed represented person the Board
must take in1o account—

(a} the wishes of the proposed represented person; and

(b) the compatibility of the person proposed as administrator
with the proposed represented person and with the guardian
" (if any) of the proposed represented person.

(3) Where a parent or nearest relative of the proposed represented
person is proposed as the administrator, that person is not by virtue
only of the fact that that person is.a parent or nearest relative to be
taken to be in a position where the person’s interests conflict or may
conflict with those of the proposed represented person.

{4) Where the Board proposes—

(@) to appoint the Public Trustee as administrator of the estate
of a proposed represented person; and

(b} 1o specify in the order that the administrator is to have
powers and duties which are more fimited than those
conferred on the Public Trustee by the Public Trusree Act
1958—

the Board must give notice of its proposals to the Public Trustee who
may decline to act as administrator of that estate.

(5) An administrator other than the Public Trusiee is not emitled
to receive any fee, remuneration or other reward for acting as
administrator unless the Board otherwise specifies in the administration
order,

Division 3—Powers and Duties of Administrator

Powers of administrator.

48. ( l') An administrator has the powers and duties conferred by
this Division and such of the powers and duties conferred on the Public
Trustee by the Public Trustee Act 1958 as the Board may specify in the
order. -

(2} In making an order appointing an administrator the Board may
make 1ts order subject to such conditions or restrictions as it considers .
necessary. _ - :

(3) Where a decision is made, action taken, consent given or thing
done by an administrator under an order made by the Board the
decision, action, consent or thing has effect as if it had been made,
1aken, given or done by the represented person and the represented
person had the legal capacity to do so.

{(4) Upon the death of a represemed person any order appointing
an administrator of that person’s estate under this Act lapses and the
law relating to the administration of a deceased person’s estate applies.
accordingly.
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Exercise of power by administrator.

49, (1) An administrator must act in the best interests of the
represented person. '

(2) Without limiting sub-section (1) an administrator acts in the
best interests of the represented person if the administrator acts as far
as possible—

(@) in such a way as to encourage and assist the represented
person 10 become capable of administering the estate; and

(b) in consultation with the represented person, taking into
account as far as possible the wishes of the represented
person.

Ancillary powers of administrator.

50. (1) An administrator may on behalf of a represented person
sign and do all such things as are necessary to give effect to any power
or duty vested in the administrator.

(2) This Act does not confer on an administrator the power to
execute a will in the name of a represented person,

Powers of investment.

51. (1) Expect as provided in section 53 or any order of the Board,
an administrator other than the Public Trustee in respect of any part of
the estate of the represented person of which the administrator is the
administrator—

{a) may for such period as the administrator thinks fit allow
any part of the estate to remain invested in the manner in
which it has been invested by the represented person; and

(b) may in the case of money deposited in a bank re-deposit it

afier it becomes payable; and

(¢} has and may exercise in relation to any part of the estate the
same powers as the administrator would have if the
administrator were a trustee of that part of the estate under
Part 1. of the Trustee Act 1958.

(2) In addition to any other power of investment the administrator
may, with the consent of the Board, invest any money coming into the
administrator’s hands in respect of the estate of a represented person—

{a) in any security not being a security in which a trustee is
authorized by an Act to invest trust funds; or

(&) in the purchase of land—

if the investment or purchase appears to the Board desirable for the
benefit of the represented person and the estate or for the benefit of the
spouse, children or other dependants of the r_eprescnted person,
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~ {3) The Board may require the administrator to cause notice of an
application for the consent of the Board to be given to such persons as
the Board may direct. ’

Restriction on powers of represented person to enter into
contracts, &c. ' :

52. (1) Where the Board has made an administration order the
represented person whilst a represented person or until the Board
revokes that order is, to the extent that the represented person’s estate
is under the control of the administrator, deemed incapable of dealing
with, transferring, alienating or charging her or his money or property
or any part thereof or becoming liable under any contract without thé
order of the Board or the written consent of the administrator,

(2) Every dealing, transfer, alienation or charge by any represented

.person in respect of any part of the estate which is under the control of

the administrator is void and of no effect, and the money or property
the subject of the dealing, transfer, alienation or charge is recoverable
by the administrator in any court of competent jurisdiction.

(3) This section does not render invalid any dealing, transfer,
alienation or charge by any represented person made for adequate
consideration with or to or in favour of any other person who proves
that she or he acied in good faith and did not know or could not
reasonably have known that the person was a represented person.

(4) For the purpose of this section the acceptance of payment of
the whole or any part of a debt is deemed 10 be a dealing with property.

Interest of represented person in property not to be altered by sale or
other disposition of property.

53. (1) A represented person and her or his heirs, executors,
administrators, next of kin, devisees, legatees and assigns have the
same interest in any money or other property arising from or received
in respect of any sale, mortgage, exchange, partition or other disposition
under the powers given to an administrator by an order of the Board
which have not been applied under those powers as she, he or they
would have had in the propenty the subject of the sale, mortgage,
exchange, partition or disposition if no sale, mortgage, exchange,
partition or disposition had been made,

(2) For the purposes of this section money arising from the
compulsory acquisition or purchase under any Act of property of a
represented person is deemed to be money arising from the sale of that
property under the powers given to an administrator by an order of the
Board.

(3) An administrator who receives money or other property under
this section must keep a separate account and record of the money or
other property. - : '
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4 Money received by an administrator under this section may be
invested in any manner in which trust funds may be invested under
section 4 (1) of the Trustee Act 1938,

{5) In this section and section 56 “next of kin™ in relation to a
represented person means any person who would be entitled to the
property of the represented persen or to any share thereof under any
law for the distribution of the property of intestates if the represented
person had died intestate.

Board may open will.

54. The Board may either before or after the death of a represented
person open and read any paper or writing which is purported or
alleged to be the wall of the represented person.

Administrator may seek advice,

§5. (1) An administrator may apply for the advice of the Board
upon any matter relating to the scope of the administration order or
the exercise of any power by the administrator under the administration
order.

(2} Without limiting sub-section (1), the jurisdiction of the Board
includes jurisdiction in the case of an administration by the Public
Trusice to approve, order or advise the commencement of proceedings
by the Public Trustee acting in one capacity or on behalf of one
represented person against the Public Trustee acting in another capacity
or on behalf of another represented person.

(3) The Board may require notice of an application under
sub-section {1) to be served on any person that the Board directs.

(4) The Board may—

(@) approve or disapprove of any act proposed 10 be done by
the administrator; and

(b) give such advice as it considers appropriate; and
(¢} make any order it considers necessary;

(3) An action does not lie against an administrator on account of
an act or thing done or omitted by the administrator under any order
or on the advice of the Board made or given under this section unless
in representing the facts to the Board the administrator has been guilty
of fraud, wilful concealment or mlsrepresematmn

Application to the Board by a creditor, &c.

56. (1) Any person interested as a creditor, beneficiary, next of kin,
guardian, nearest relative, primary carer or the Public Advecate or
otherwise in any estate administered by an administrator may apply to
the Board upon any matter arising out of the administration of the
estate by the administrator,
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(2) At least seven days’ notice of an application must be given to
the administrator. }

{3) The Board may make such order in relation to the application
as the circumstances of the case may require,

Power to administrator to act until the administrator receives notice of
discharge, &c.

57. (1) Where the Board knows that a person has ceased to be a
represented person, the Board must without delay give notice of that
fact to the administrator.

(2) Until the administrator learns that a person has ceased to be a
represented person or has died an administrator may exercise all or
any of the powers given to the administrator by order of the Board with
respect to the estate of the represented person,

(3) Upon notice being given under sub-section (1) the represented
person or the represented person’s legal personal representative (as the
case may be) is bound by and may take advantage of any act done on
behalf of the represented person by the administrator within the powers
conferred on the administrator by the Board as if it had been done by
the represented person and the represented person had the legal capacity
o do so.

Accounts.

58. (1) Unless otherwise directed by the Board, an administrator
(other than the Public Trustee) must lodge with the Public Trustee at
feast once in every year full and true accounts of the administration of
the estate showing the assets and liabilities of the represented person
and al! receipts and disbursements in respect of the estate.

(2} The Public Trustee must examine the accounts and may make
a report io the Board recommending the disallowance of any item in
the accounts.

(3) Where the Board receives a report under sub-section (2) the
Board cannot make an order disallowing an item if the Board is satisfied
that the administrator acted in good faith and with reasonable care in
the exercise of powers conferred on the administrator.

(4} Where any item is disallowed by the Board the administrator is
liable for the amount of the item disallowed and for the costs incurred
by the Public Trustee in connection with the Public Trustee’s report to

the Board.

(5) An administrator must pay to the Public Trustee for payment
into the Consolidated Fund in respect of each estate administered by
an administrator other than the Public Trustee an amount certified by
the Public Trustee as being the cost of examining the accounts.
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(6) The Board may upon an application by the administrator and
with the consent of the Public Trustee waive the payment of the whole
or part of the amount required to be paid under sub-section (5).

{7) There is to be paid into the Guardianship and Administrétion
Board Fund (which is hereby established) the following amounts:

{@) Anamount to be determined by the Minister having regard
10 the value of estates administered by the Public Trustee
under this Act which is to be paid out of the Interest Suspense
Account under section 57 of the Public Trustee Act 1958;

(b) Anamount to be determined by the Minister having regard
to the value of the ¢state administered by each administrator
(other than the Public Trustee) which is to be paid by each
'such administrator.

(8) The amount paid into the Guardianship and Administration
Board Fund under sub-section (7) is 10 be determined by the Minister
after the Minister has obtained the joint advice of the Public Trustee,
the Public Advocate and the President as to the proportion of the cost
of the administration of this Act which relates to the estate
administration functions of the Board and the Public Advocate.

(9) The amount paid into the Guardianship and Administration
Board Fund under sub-section {7} must not exceed the amount specified
in the joint advice obtained under sub-section (8).

(10} Separate accounts for the Guardianship and Administration
Board Fund must be included in the annual report prepared under
section 76.

Division 4—Temporary Orders

Application for tem'porary order,

59. (1) Any person may apply to the Board for a temporary order
appointing the Public Trustee as the administrator of the estate of a
person in respect of whom an application could be made under
section 43, '

(2) An application may be made under sub-section (1) whether or
not an application has been made to the Board under section 43,

{3) If the Board considers that the circumstances of the person in
respect of whom the application is made are such that a hearing should
be held with respect to the application without unreasonable delay, the
Board must hold a hearing under this Division,

(4) The Board when hearing an application for a temperary order
may be constituted by the President sitting alone.
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Tempbfary order.

60. (1) If the Board is satisfied that—

(a) the person in respect of whom an application has ‘been
made under section 59—
(i) is a person with a disability; and
(ii) is unable to make reasonable judgments in respect of
the matters relating to all or any part of her or his estate
by reason of the disability;and  ——__ _

(iii) is in need'of an administrator of her or his estate; and

() in the case of an application in respect of a person who does
not reside in Victoria, the Public Trustee has not been
authorized under section 43 of the Public Trustee Act 1958
to collect, manage, sell or otherwise dispose of or administer
any property in Victoria which forms part of the estate of
the person in respect of whom the application is made—

the Board may make an order appointing the Publlc Trustee as an
administrator of that person’s estate,

{2) A temporary order remains in effect for such period not
exceeding 21 days as is specified in the order.

{3) The Board must hold a hearing to determine whether an
administrator should be appointed under section 46 before the expiry
of the temporary order.

{4) Section 44 applies with such modiﬁcations as are necessary in
respect of the hearing.

PART 6—REVIEWS OF ORDERS

Reviews.

61. (1) The Board may within 12 months after the making of a
guardianship order or administration order hold a hearing to review
" the order unless it otherwise orders,

(2} The Board must within 3 years of the making of a guardianship
order or administration order held a hearing to review the order.
(3) The Board may at any time— |
{a) of its own motion; or

(b} on the application of the represented person or a person on
behalf of the represented person; or

(¢) on the application of any other person—

hoid a hearing to review any guardlanshlp order or administration
order }
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Notice of review hearing.

62. (1) The executive officer inust at least 14 days before the

hearing of a review is to be held, cause not:ce of the hearing to be given’

10—
(a) in the case of every review—
(i) the applicant (if any):and - -
(i) the represented person;and

(iii) the nearest relatwe avallable of the represented person;
. and

{iv) the primary carer (lf any); and
(v} any other person that the Board directs; and
(£) in the case of a review of a guardianship order—
(i} the guardian of the represented person; and
(ii) the Public Advocate; and

(i) any administrator of the estate of the represented
person; and

{¢) in the case of a review of an administration order—

(1) the administrator of the estate of the represented person;
and

(ii) any guardian of the represented person.
(2) A notice under sub-section (1) must contain information with
respect to—
(a) the time and place of the hearing; and
(b} the nature of the proceedings; and
(¢} in the case of a notice given under sub-section (1) (@) (i) or

(1) (@) (ii)—
(1) the entitlement of that person to representation before
the Board; and
(i1} the kinds of orders which may be made by the Board
under this Part.

(3) The Board may, where it considers it appropriate to do so,
dispense with the requirement for notice to be given to all or any of the
persons referred to in sub-section (1} except the represented person and
the Public Advocate or the Public Trustee (as the case may be).

Order after review.

63. (1) Upon completing a review the Board may by order amend,
vary, continue -or replace the order subject to any conditions or
requirements it considers necessary or revoke the order.

(2) The Board may make such further orders as it considers
necessary in consequence of an order made under sub-section (1).
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PART 7—GENERAL PROVISIONS

Board may state special case for the opinion of the Supreme Court.

64. (1) Where a question of law arises in proceedings before the
Board, the Board, of its own motion or on the application of any person
who is a party to the proceedings, may reserve the question in the form
of a special case stated for the oplmon of the Supreme Court.

{(2) Where a question of Jaw has been reserved for the opinion of
the Supreme Court under sub-section (1), the Board cannot—

{a) determine the matter until the opinion of the Supreme Court
has been given; or

{b) proceed in a manner or make a determmauon that is
inconsistent with the opinion of the Supreme Court on the
question of law, )

Rules.

65. Subject to the Supreme Court Act 1958, the Judges of the
Supreme Court may make rules for or with respect to special cases
stated for the opinion of the Supreme Court under section 64.

Matters before a Court.

66. (1) Ifin any civil proceedings before a Court the Court considers
that a party may need to have a guardian or administrator or both
appointed under this Act, the Court may refer the issue to the Board
for its determination,

(2) A referral under this section has effect as if an application had
been made to the Board under section 19 or 43.

(3) If in any civil proceedings before a Court it is adjudged or
ordered that money be paid to a person with a disability (whether or
not that person is a party to a cause or matter) the money—

{@) is to be paid into court; and
{b) unless the Court otherwise orders 15 te be paid out to the
administrator (if any) of the estate of that person or the
Public Trustec.
(4) If any money—

(a) is paid into court before or aﬁer the commencement of this
section;and -

(b) the money is being held in court on behalfofa person with
a disability—

the Court may by order direct that the money be paid out to the
administrator {if any) of the ¢state of that person or the Public Trustee.
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{5) Where the Court adjudges or orders that property {(whether real
or personal) be delivered up or transferred 1o a person with a disability
{whether or not that person is a party to a cause or matter), the Court—

{(2) may order that the property be delivered up or transferred
to the administrator (if any) of the estate of that person or
the Public Trustee; and

(k) may give any directions for the service of the order on that
administrator or the Public Trustee as it thinks fit.

(6) 1f an order under sub-section (5) is served on an administrator
or the Public Trustee, the administrator or the Public Trustee must
accept delivery or transfer of the property to which the order relates
and the acceptance of the property is a sufficient discharge to the person
delivering or transferring the property,

(7) A copy of any order made under this section must be given by
the administrator or the Public Trustee (as the case may be) to the
Beard and the Public Advocate.

(8) An order of the Court under this section that money be paid
out to an administrator (if any} of the estate of a person or the Public
Trustee has effect as if it were an administration order.

(9} In this section “Court” means—
{a) the Supreme Court; or
(6) the County Court.

(10) The Supreme Court Act 1958 is amended as follows:;
(a) Section 79Bis repealed;

{b) Insection 189 (1) after “(1)” insert “Subject to section 66 of
the Guardianship and Administration Board Act 1986,”.

(11} Section 54e of the County Court Act 1958 is repealed.

Review of decisions of the Board.

67. A person.aggrieved by a decision of the Board may apply to the
Administrative Appeals Tribunal for a review of the decision,

Register.

68. The executive officer must keep a register containing particﬁlars
of— '
(a) applications lodged with the executive officer; and
(b) all determinations of the Board; and
(¢) the reasons for each determination.
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Contempt of the Board.

69. A person must not—

(@) insult a member of the Board in or in relation to the exercise
of the powers or functions as a member; or

(b) repeatedly interrupt the proceedings of the Board; or

(¢} create a disturbance or take part in creating or continuing a
disturbance in or near a place where the Board is sitting; or

(d) do any other act or thing that would if the Board were a
Court of Record constitute a contempt of that Court.

Penalty: 10 penalty units,

Immunity from suit.

70. (1) No matter or thing done by any member of the Board, the
executive officer or any other person acting under the direction of the
Board in good faith in the exercise or purported exercise of any power
or duty conferred or imposed upon the Beard or upon any member of
the Board, the executive officer or any other person by or under this
Act, subjects the Crown, the Minister, any member of the Board, the
executive officer, or any other person personally to any action, liability,
claim or demand.

{2) A person is not entiiled to receive compensation from the
Crown, the Treasurer of Victoria or the Minister in respect of any
damage, loss or injury sustained by that person by reason of an act or
omission of a guardian or an administrator under this Act,

{3) This section does not affect section 64 of the Public Trustee Act
1958.

Giving of notice.

71. (1) Where a notice is required to be given to a person in respect
of whom an application has been made or 1o a represented persen, the
notice must be given personally to that person in accordance with this
section.

(2) The contents of any notice referred to in sub-section (1) must
be explained by the person serving the notice to the maximum extent
possible to the person in the language, mode of communication and
terms which that person is most likely to understand.

. (3) An expianalion given under sub-section {2) must where possible
be given both orally and in writing,

(4) Where a notice is required to be given to a person other than a
person referred to in sub-section (1) the notice may be given to that
person by sending the notice by pre-paid post to that person at the
person’s usual or last known place of residence or business. o .

g
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(5} Unless the contrary is proved, a notice sent by pre-paid post is
deemed to have been given 1o that person at the time at which the
notice would be delivered in the ordinary course of post.

{6) Where except for this sub-section notice would be required to
be given to a person in more than one capacity it is sufficient compliance
with this Act if notice is given to that person in one of those capacities.

Hearing not to be invalidated by failure to give notice.

72. A hearing or determination of the Board is not invalidated or
affected by reason only of a failure to give notice to a person other than
a proposed represented person or a represented person.

Judicial notice.

73. All courts and persons acting judicially must take judicial notice
of—

{(a) the signature of any person who is or has been the President
or executive officer or a member of the Board and of the
fact that that person is or was the President, executive officer
or a member (as the case may be); and

(b} the signature of any person who is or has been the Public
Advocate or Acting Public Advocate and of the fact that
that person is or was the Public Advocate or Acting Public
Advocate (as the case may be),

Costs.

74. Where the Board is of opinion in a particular case that there
are circumstances which justify it in doing so, the Board may make
such orders as to costs as the Board thinks just.

Accounts and records of the Board.

75. (1) The Board must ensure that there are kept proper accounts
and records of the transactions and affairs of the Board and such other
records as will sufficiently explain the financial operations and financial
position of the Board.

{2) The Board must do all things necessary to—

(a} ensure that all money payable to the Board is properly
collected; and

(b} ensure that all money expended by the Board is correctly
expended and properly authonized; and

(¢) ensure that adequate control is maintained .over assets
owned by or in the custody of the Board; and

(d) ensure that all liabilities incurred by the Board are properly
authorized; and )
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(¢) ensure efficiency and économy of operations and the
avoidance of waste and extravagence; and

(/) develop and maintain an adequate budgeting and accounting
system; and

(g) develop and maintain an adequate internal audit system.

Annual report of the Board.

76, (1) The Board must in respect of each financial year prepare
an annual report containing—

(a) areport of its operations during the financial year; and
(b) financial statements for the financial year—

to be submitted to the Minister not later than the following 30 |
September. '

(2) The report of operations referred to in sub-section (1) (2) must—

{a) be prepared in a form and contain information determined
by the Board to be appropriate; and

(b) contain any further information required by the Minister.

(3) The financial statements referred to in sub-section (1) (b) musi—
(a) contain information determined by the Treasurer to be
. appropriate; and
(6) be prepared in a manner and form approved by the
Treasurer; and

{c) present fairly the results of the financial transactions of the
Board during the financial year to which they relate and the
financial position as at the end of that year; and

{d} be signed by the principal accounting officer (by whatever
name called) of the Board and by the President and another
member of the Board who must—

(i} state whether in their opinion the financial statements
present fairly the results of the financial transactions of
the Board during the financial year to which they relate
and whether they sufficiently explain the financial
position of the Board as at the end of the financial year;
and

(ii) state whether at the date of signing the financial
statements they were aware of any circumstances that
would render any particulars included in the statements
misteading or inaccurate and, if so, particulars of the
circumstances; and

(¢} be audited as required by section 79 {1).
{4) The Minister must cause any annual report submitted to the
Minister under this section to be laid before the Legislative Council

and the Legislative Assembly before the expiration of the fourteenth
sitting day of the Legislative Council or the Legislative Assembly as
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the case may be after the annual report has been received by the
Minister.

(5) Ifthe Board fails 1o submit an annual report to the Minister by
30 September in any year the Minister must report or cause to be
reported that failure and the reasons therefor to each House of
Parliament.

{6) In the event that audited financial statements are not available
by 30 September in any year the Board must submit to the Minister
unaudited financial statements together with the report of operations
not later than 14 October.

Accounts and records of the Public Advocate,

-77. {1} The Public Advocate must ensure that there are kept proper
accounts and records of the transactions and affairs of the Office of the
Public Advocate and such other records as will sufficiently explain the
financial operations and financial position of the Office of the Public
Advocate. ' ‘

(2) The Public Advocate must do all things necessary to—

(a) ensure that all money payable to the Public Advocate is
properly collected; and

(b) ensure that all money expended by the Public Advocate is
correctly expended and properly authorized; and

(c) ensure that adequate control is maintained over assets
owned by or in the custody of the Public Advocate; and

(d) ensure that all liabilities incurred by the Public Advocate
are properly authorized; and

{e) ensure efficiency and economy of operations and the
avoidance of waste and extravagance; and

(/) develop and maintain an adequate budgeting and accounting
' system; and

(g) develop and maintain an adequate internal audit system.

Annual report of the Public Advocate,
78. (1) The Public Advocate must in respect of each financial year
prepare an annual report containing—

(@) a report of the Public Advocate’s operatlons during the
financial year; and

(b financial statements for the financial year—
to be submitted to the Minister not later than the following
30 September.
{2) The report of operations referred 1o in sub-section (1) () must—

{@) be prepared in a form and contain information determined
by the Public Advocate to be appropriate; and
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(6) contain any further information required by the Minister,

(3) The financial statements referred to in sub-section (1) {) must—

(@) contain information determined by the Treasurer 1o be
appropriate; and :
(b} be prepared in a manner and form approved by the
" Treasurer; and

(¢) present fairly the results of the financial transactions of the
Public Advocate during the financial year to which they
relate and the financial position as at the end of that year;
and

(d) be signed by the principal accounting officer (by whatever
name called) of the Office of the Public Advocate and the
Public Advocate who must—

(i} . state whether in their opinion the financial statements
present fairly the results of the financial transactions of
the Public Advocate during the financial year to which
they relate and whether they sufficiently explain the
financial position of the Public Advocate as at the end
of the financial year; and

(ii) state whether at the date of signing the financial
statements they were aware of any circumstances that
would render any particulars included in the statements
miskeading or inaccurate and, if so, particulars of the
circumstances; and

(e} be audited as required by section 79 (1).

(4) The Minister must cause any annual report submitted to the
Minister under this section to be laid before the Legislative Council
and the Legislative Assembly before the expiration of the fourteenth
sitting day of the Legislative Council or the Legislative Assembly as
the case may be after the annual report has been received by the
Minister. '

(5) If the Public Advocate fails to submit an annual report to the
Minister by 30 September in any year the Minister must report or cause
to be reported that failure and the reasons therefor to each House of
Parliament.

(6) In the event that audited financial statements are not available
by 30 September in any year the Public Advocate must submit to the
Minister unaudited financial statements together with the report of
operations not later than 14 October.

Audit.

79. (1) The financial statements referred to in sections 76 and 78-
must be audited by the Auditor-General.

(2) The Auditor-General has in respect of the audit of the financial
statemnents all the powers conferred on the Auditor-General by any law
relating to the audit of the public accounts,
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(3) Without limiting the generality of - sub-section (2) the
Auditor-General and the officers of the Auditor-General—
(&} have right of access at all times to the books, accounts and

vouchers of the Board and the office of the Public Advocate;
and

() may require from an officer or employee of the Board and
the office of the Public Advocate any information, assistance
and explanations necessary for the performance of the duties
of the Auditor-Gieneral in relation to the audit.’

(4) The Board and the Public Advocate must pay to the
.Consolidated Fund an amount to be determined by the Auditor-General
to defray the costs and expenses of any audit by the Auditor-General
~under this section. )

(5) The Board or the-Public Advocate may engage a registered
cornpany auditor to carry out any inspéctions-and audits that the Board
or the Public Advocate considers to be necessary.

General penalty,

80. A person who contravenes any provisien of this Act or an order
of the Board is guilty of an offence against this Act and liable if no
penalty is expressly provided to a penalty of not more than 20 penalty
units. .

Offences by bodies corporate.

81. (1) Where a person_charged with an offence against this Act is
a body corporate, any person who is concerned or takes part in the
management of that body corporate may be charged with a like offence.

{2) Where a body corporate is convicted of an offence against this
Act a person charged pursuant to this section with the like offence may
also be convicted of that offence and is liable to the penalty for that
offence unless that person proves that the act or omission constituting
the offence took place without that person’s knowledge or consent.

Regulations. ‘
82. (1) The Governor in Council may make regulations for or with
respect 10—
{a) the practice and procedure of divisions of the Board; and

(b) prescribing the form of the register to be kept by the
executive officer under this Act; and

(¢) prescribing forms 1o be used for the purposes of this Act;
and

(d) any matter or thing authorized or required to be prescribed
or necessary to be prescribed for carrying this Acf into effect.
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(2) Regulatlons under this Acl—'
(@) - may be of general or of specially llmlted application; and
(b} may _dlﬂ‘er according to dlﬂ'erences in ume, place or
circumstance; and

{(¢) may impos¢ a penalty not exceeding 10 penalty units for
any contravention of the regulauons

PART S—AM_ENDMIENTS TO THE PUBLIC TRUSTEE ACT 1958
Principal Act, ' |

83. In this Part the Pubhc Trustee. Act 1958 is referred to as the
Principal Act.

Amendments. _ - -
84. (1) The Principal Act'_'is amended as follows:
(@) In section | the Table of Parts and Divisions is repealed;

{b) In section 3 (1) the definitions of “Infirm person”,
“Institution”, “Lunatic so.found”, “Next of kin”, “Patient”,
“Private committee”, “Private mental home™, “Protected
person” and “Psychiatric hospital” are repealed;

(¢) In section’ 3 (1) after the definition of *Administration”
_ insert:

¢ “Board” means the'Guardianship and Administration
Board established under the Guardianship and
Administration Board Act 1986.”;

(d) In section 3 (1) after the definition of *Public Trustee”
~I1nsert '
* “Publicly represented person” means a person in respect
~of -whose estate "an order made under the
Guardianship and Administration Board Act 1986
appomtmg the Pubhc Trustee as administrator is in
) effect.”;
(e¢) Sections 3(3), 28 to 41, 4510 48, 484, 504, 51, 53, 544, 54D,
54F, 54H, 541, 541, 54K 541, 54m, 55 (4) (a)and 66 (2a)are
. repealed; -
(f ) In the headmg to Dmsmn 20f Fart II. for “PROTECT ED”
substnute “PUBLICLY REPRESENTED"”,

(2) For secuons 42 and 43 of the Pnnc:pal Act subsutute

Definition.

‘41A. In'sections 42 and 43 “relevant officer” means an officer of a
State (other than Victoria) or Territory of the Commonwealth, or of
New Zealand or the United Kingdom who is or may be charged by or
under the laws of that State, Territory or country with the management
of the property and estate of persons who, however described under

- .t
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those laws, are incapable of managing their estates by reason of
intellectual lmpalrment, mental 1llness, brain damage physical disability
or senility.” .

Public Trustee may authorize administration of property ontsrde
Yictoria.

*“42. (1) Where the Public Trustee believes that a publicly
represented person has an interest in property in any State (other than
Victoria) or Territory of the Commonwealth or New Zealand or the
United Kingdom, the Public Trustee may by instrument in writing
under the Public Trustee's hand and seal and directed to the relevant
officer of that State, Territory or country—

(a) certify that the Public Trustee has the administration of the
property and estate of the publicly represented person named
in the instrument; and

{b) authorize the relevant officer to collect, manage, sell or
otherwise administer any property in that State, Territory
or country in which the publlcly represented person has an
interest.

{2) The Public Trustee may give a dlscharge to the relevant officer
on the payment or delivery to the Public Trustee of the balance of
money or other property of the publicly represented person which
remains after the deduction of—

(a) all costs, charges'and expenses incurred by the relevant
officer in the exercise of the authority given to that officer
under sub-section (1); and

(6) any amount which is payable in the State, Territory or
country (as the case may be) in satisfaction of the debts or
other liabilities of the publicly represented person.

(3) The Public 'I‘rustee may revoke or vary any authority given
under sub-section (1).”

Relevant officer outside Victoria may authorize Public Trustee to
administer property.

“43. (1) Where a relevant officer, by instrument in wntmg under
that officer’s hand or seal—

- (a) certifies to the Public Trustee that that ofﬁeer has the general
care, protection and management of the property and estate
of the person named in the instrument; and

(b) authorizes the Public Trustee to collect, manage, sell or
otherwise dispose of or administer any property in Victoria
in which the person named in the instrument has an
interest—

this Act applies with respect to the property and the powers of the
Public Trustee over the property as if the person were resident in
Victoria and a publicly represented person.
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(2) The Public Trustee may pay or deliver to that relevant officer
the balance of money or other property of the person named in the
instrument which remains after the deduction of—

{a) all costs, charges and expenses incurred by the Public Trusiee
in the exercise of the authority given to the Public Trustee
vnder sub-section {1); and

(b) any amount which is payable to any person resident in
Victoria in satisfaction of any debts or other liabilities, of
which the Public Trusiee has notice, of the person named
in the instrument referred 1o in sub-section (1).

{3) The Public Trustee must account to the relevant officer for any
payment made by the Public Trustee out of the property of a person
named in the instrument, but is not bound 1o see the application of any
such payment.

{4) Where a decision is made, action taken, consent given or thing
done by the Public Trustee under an authority conferred on the Public
Trustee under sub-section (1), the decision, action, consent or thing has
effect as if it had been made, 1aken, given or done by the person named
in the instrument and that person had the legal capacity to do so.

(53) The Public Trustee may exercise the powers under an authority
conferred under sub-section (1) until the Public Trustee receives notice
from the relevant officer of—

{@) the revocation of that auihority; or

(£) the death of the person li'n respect of whom the authority
was given.”,

{3) For sections 49 and 50 of the Prjncipal Act substitute:

Powers and duties of the Public Trus;ee‘.

*49. (1) Subject to and in accordance with this Act, the regulations
and the Guardianship and Administration Board Act 1986 and the
administration order appointing the Public Trustee as administrator in
each case—

(a) the Public Trustee has the general care and management of
the estates of publicly represented persons; and

(b) it is the duty of the Public Trustee to take possessnon and
care of, recover, collect, preserve and administer the
property and estates of publicly represented persons and
generally to manage their affairs and to exercise all rights
statutory or otherwise which they might themselves exercise
if they had legal capacity; and .

“(¢) the Public Trustee in the name and on behalf of the publicly
represented person may generally do all acts and exercise
all powers with respect to the estate as effectually and in the
same manner as the publicly represented person could have

+
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done if the publicly represented person were not under a
legal disability.

(2) Without limiting sub-section (1) the Public Trustee may in the
name and on behalf of a publicly, represented person—

(a) collect, receive and recover income of and money due or
which becomes due to and any compensation or damages
for injury to the estate-or person of the publicly represented
person; and .

(b} invest any money in any security in which trustees may by
law invest: and '

{¢) demise land at such rent and on such conditions as the
Public Trustee thinks fit for any term not exceeding five
years or, with the consent of the Board, for any longer term;
and

(d) exercise to such extent and in such manner as the Public
Trustee thinks proper any power of leasing vested in the
~ publicly represented person; and
(¢} surrender any lease, acceplt any lease, accept the surrender
of any lease or renew any lease; and

(f) bring land under the provisions of the Transfer of Land Act
1958, and

(g) sell, exchange, partition or convert into money any property;
and

() mortgage or charge any property; and

() pay any debts and setile, adjust or compromise any demand
made by or against the estate and discharge any
encumbrance on the estate; and

(/) carry on so far as appears desirable any trade, profession or
business which the publicly represented person carried on;
and :

(k) agree to any alteration of the conditions of any partnership
into which any publicly represented person has entered or
10 a dissolution and distribution of the assets thereof; and

(/) bring and defend actions and other legal proceedings in the
name of the publicly represented person; and

{m) execute and sign deeds, instruments and other documents;
and

(n) complete any contract for the performance of which the
publicly represented person was liable, or enter into any
" agreement terminating liability; and
(0) pay any sum for the maintenance of the publicly represented
person (and, in the event of his or her death, for funeral
expenses) and for the maintenance of his or her spouse or
any child, parent or other person dependent upon him or
her and for the maintenance and education of his or her
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children as to the Pubhc Trustee seems. expedlent and
reascnable; and

{p) do all matters necessary or incidental to the performance of
any of the above-mentioned matters and apply any money
from the estate which it is necessary to apply for the purposes
of this Act,

(3) The Public Trustee may if it seems to be expedlent and
reasonable—

{a) pay or cause to be paid to the publlcly reprcsemed person
for the personal use of that person an amount or amounts
of money standing 1o the credit of that person wnh the
Publi¢ Trustee; and

(&) give or cause to be given to the publicly represented person
for the personal use of that person any, personal property
which beiongs to that person and is under the control of the
Public Trustee.”

{4) For section 52 of the Pnncn pal Act substitute: -

Exercise of certain powers.’
“52. (1) If—

(a) a power is vested in a publicly represemed person for that
person’s own benefit or the consent-of a publicly represented
person is necessary to the exercise of a power; and

(b) such power or consent is in the nature of a beneficial interest
in the publicly represented person; and’

(c) it appears 10 the Public Trustee to be for the benefit of the
‘publicly represented person that the power should be
exercised or the consent given—

the Public Trustee may on behalf and in the name of the publicly
represented person exercise the power or give the consent in such
manner as the Public Trustee thinks fit.

(2) If—
(a) a power is vested in a publicly represented: person in the
character of a trustee or guardlan or the consent of a pubhcly
represented person to the exercise of a power is necessary in

the characier of a trustee or guardian or as a check upon the
. undue exercise of the power; and

- (b} it appears to the Public Trustee 1o be fit and expedlent that
the power should be exercised or the consent given—

the Public Trustee may on behalf and in the name of the publicly
represented person exercise the power or give the consent in such
manner as the Public Trustee thinks fit.

(3) The exercise by the Public Trustee, under sub-section (1} or (2)
either before or after the commencement of section. 10 of the -Public
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Trustee (dmendment) Act 1981, of a power vestéd in a publicly
represented person (o appoint a new trustee is deemed to be, or to have
been (as the case may be), an appointment of a new trustee within the
meaning of section 45 of the Trustee Act 1958 »

(5) For section 54 of the Pnncnpal Act subsmute

Investment in other secnrllles

“54. (1) In addition 10 any other power ofmvestmem the Public

Trusiee may, with the consent of the Board, invest any money coming

into the Public Trustee’s hands in respecl of the estate of a publicly
represented person—

{a) in any security not bemg a secunty in ‘which a trustee is
authorized by an Act to invest trust funds; or

(b) in the purchase of land—

if the investment or purchase appears. IO the Board deswable for the
benefit of the publicly represented person and the estate or for the
benefit of the spouse, children or other dependants of the pubhcly
represented person. .

(2) The Public Trustee may—

(a) for such period as the Public Trustee thmks fit allow any
part of the estate of a publicly represenied person to remain
invested in a manner in which it has been mvested by the
publicly represented . person; and .

(b) in the case of money deposited in a bank re-deposn it after
it becomes payabie; and

{c} exercise in relation to any part of lhe estale of a publicly
represented person the same powers as the Public Trustee
would have if the Public Trustee were a trustee of thai part
of the estate under Part [, of the Trustee Act 1958.”.

{6) For section 548 of the Principal Act substltute

Action upon 2 person ceasing to be a publu:ly represenled person

“54B. (1) Where the Public Trustee has received notice from the
Board that a publicly represented person has ceased to be a represented
person or has died, the Public Trustee must—

{a) pay or cause o be paid to that person or 1o thal person’s
personal representative (as the case requires) all money
standing to his or her credit with the Public Trustee; and

(b) deliver to that person or that person’s personal
representative (as the case requires) all property forming
part of his or hcr estate and any documenls relating to the
estate.

(2) Any payment made under sub-section (1) is subject to the
satisfaction of any amount due o lhe Pubhc Trustee and all costs,
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expenses and liabilities incurred by the Public Trustee in respect of the
administration of that person’s estate.

(3) The receipt of the formerly publicly represented person or of
that person’s personal representative is an absolute discharze to the
Public Trustee, despite any informality in the discharge or
certification.”.

(7) In section 54¢ of the Principal Act for “protected person and
the legal personal representatives of any deceased protected person”
substitute “publicly represented person or the personal representative
of any publicly represented person who has died”

(8) In sections 54 and 54G of the Principal Act i‘or “protected”
wherever occurring substitute “publicly represented”.

{9) In section 60 (5) of the Principal Act for “Mental Health Act
1959” substitute “Mental Health Act 1986,

{10) After section 65a of the Principal Act insert:

Public Trustee’s certificate.

*65B. A certificate under the hand of the Public Trustee which—
(a) is sealed with the common seal of the Public Trustee and
certifies—
(i) that an order under the Guardianship and
Administration Board Act 1986 appointing the Public
Trustee administrator of the estate of any person is in
force; or
{ii) that the Public Trustee is authorized under this Act to
administer the property and estate of any person; and
() states the date at which the Public Trustee was so appointed
or became s authorized—
is, until the contrary is proved, for all purposes sufficient evidence of
the facts so cemﬁed and stated.”

(11) In section 66 (1) of the Pnncipal Act after “managed by him”
insert “under Division | of Part I1.”.

(12) In section 66 (2) of the Principal Act after “estate or property”
insert “under Division | of Part I11.”..

(13) In section 67 (1) of the Principal Act after ““such estate by the
Public Trustee” insert “under Division 1 of Part IL.”

(14) In section 69 (2) (d) of the Principal Act for “affairs ofa patlent
or infirm” substitute “‘estate of a publicly represented”.

(15) The Second, Third, Fourth and Fifth Schedules of the Principal
Act are repealed.

(16) Section 10 of the Public Trustee (Amendment) Act 1981 is
repealed.
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Existing protected persons,
85. (1) In this section—

“Principal Act” means the Principal Act as in force immediately
before the commencement of section 84,

“Protected person” means a protected person within the meaning
of the Principal Act or a person in respect of whom an order
has been made under section 54L of the Principal Act.

(2) The Principal Act continues to apply to and in respect.of a
protected person—

(a) who was an infirm person within the meaning of the
Principal Act, until the Public Trustee signs and seals a
certificate in or to the effect of the Fifth Schedule of the
Principal Act to the effect that the person is not or has
ceased to be an infirm person; or

(b} who was a patient within the meaning of the Principal Act,

until the person ceases to be an involuntary patient within

the meaning of the Mental Health Act 1986; or

(6) in respect of whom an order is in force under section 541 of
the Principal Act, until the Board has made a determination
under this section; or

{d)} who was a voluntary patient who had authorized the Public
Trustee in accordance with section 484 of the Principal Act
to administer his or her estate, until the person revokes the
authority.

(3) The Board must hold a hearing in respect of every protected
person to determine whether a guardianship order or an administration
order should be made in respect of that protected person or the estate
of that protected person under this Act.

(4) A protected person may apply to the Board to hold a hearing to
determine whether a guardianship order or an administration order
should be made in respect of that person or his or her estate.

{5) The Public. Trustee must provide such information and
assistance to the Board in relation to protected persons as is reasonably
necessary 1o enable the Board to carry out its function under this
section. '

(6) Notwithstanding anything to the contrary in the Public Trustee
Act 1958 or in any order made under that Act, upon the coming into
effect of a determination of the Board under this section in relation to
a protected person, that person ceases to be a protected person.

{7) The Board must notify the Public Trustee of a determination
under this section without delay.
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(8) A determination of the Board under this section does not take
effect until the Public Trustee has received notification of the
determination.

Miscellaneous amendments,

86. (1) In section 8 (1) of the Principal Act after “guardian,” insert
“next friend,”.

(2) In section 26 (1) of the Principal Act omit “who claims to be a
creditor’,

(3) After section 535 (3) of the Principal Act insert:

*“(3a) The payment into an account under this section of an amount
of money coming into the hands of the Public Trustee which is an
unidentified remittance does not give rise 10 any liability or implication
at law or in equity on the part of the Public Trustee.”.

(4) After section 62 of the Principal Act insert:

'Account's and records of the Public Trustee,

“62A. {1} The Public Trustee must ensure that there are kept proper
accounts and records of the transactions and affairs of the Office of the
Public Trustee and such other records as will sufficiently éxplain the
financial operations and financial position of the Office of the Public
Trustee.

(2} The Public Trustee must do all things necessary to—

(@) ensure that all money payable to the Public Trustee is
properly collected; and

(b)_ensure that all money expended by the Pubhc Trustee is
-correctly expended and properly authorized; and

(¢) ensure that adequate control is maintained over assets
owned by or in the custody of the Public Trustee; and

(d) ensure that all liabilities incurred by the Pubhc Trustee are
properly authorized; and

(e) ensure efficiency and economy of operations and the
avoidance of waste and extravagance; and '

( f) develop and maintain an adequate budgeting and accounting
system; and :

{g) develop and maintain an adequate internal audit system.”

Annual report of the Public Trustee.

“628, (1) The Public Trustee must in respect of each financial year
prepare an annual report containing—

{&) a report of the Public Trustee’s Operanons during the
financial year; and
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(b) financial statements for the financial year—

to be submitted to the Minister not later than the following 30
September.,

(2) The report of operations referred 1o in sub-section (1) (¢) must—

(@) be prepared in a form and contain information determined
by the Public Trustee to be appropriate; and

{b) contain any further information required by the Minister.
(3) The financial statements referred to in sub-section (1) (§) must—

(@) contain information determined by the Treasurer to be
appropriate; and

(b) be prepared in a manner and form approved by the
Treasurer; and

{c) present fairly the resulis of the financial transactions of the
Public Trustee during the financial year to which they relate
and the financial position as at the end of that year; and

(d) be signed by the principal accounting officer (by whatever
name called) of the Office of the ‘Public Trustee and the
Public Trustee who must—

{1) state whether in their opinion the financial statements
present fairly the results of the financial transactions of
the Public Trustee during the financial year to which
they relate and whether they sufficiently explain the
financial position of the Pubhc Trustee as at the end of
the financial vear; and -

(i) state whether at the date of signing the financial

statements they were aware of any circumstances that

. would render any particulars in the statements

misleading or inaccurate and, if so, particulars of the
circumstances; and

(¢} be audited as required by section 62¢ {1).

{4) The Minister must cause any annual report submitted to the
Minister under this section to be laid before the Legislative Council
and the Legislative Assembly before the expiration of the fourteenth
sitting day of the Legislative Council or the Legislative Assembly as
the case may be after the annual report has been received by the
Minister.

{5) If the Public Trustee fails to submit an annual report 1o the
Minister by 30 September in any year the Minister must report or cause
to be reported that failure and the reasons therefor to each House of
Parliament.

(6) In the event that audited financial statemens are not available
by 30 September in any year the Public Trustee must submit to the
Minister unaudited financial statements together with the report of
operations not later than {4 October.”
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Audit,

“62c. (1) The financial statements referred to in section 62 must
be audited by the Auditor-General.

{2) The Auditor-General has in respect of the audit of the financial
statements all the powers conferred on the Auditor-General by any law
relating to the audit of the public accounts.

(3) Without limiting the generality of sub-section {2) the
Auditor-General and the officers of the Auditor-General—

(a) have right of access at all times to the books, accounts and
vouchers of the Office of the Public Trustee; and

{b) may require from an officer or employee of the Office of the
Public Trustee any information, assistance and explanations
necessary for the performance of the duties of the
Auditor-General in relation 1o the audit.

(4} The Public Trustee must pay to the Consolidated Fund an
amount to be determined by the Auditor-General to defray the costs:
and expenses of any audit by the Auditor-General under this section.

(5) The Public Trustee may engage a registered company auditor
to carry oui any mspecuons and audits that the Public Trustee cons:ders
to be necessary.’ _

PART 9—AMENDMENTS TO THE INSTRUMENTS ACT 1958

Enduring power of attorney.

87. The Instruments Act 1958 is amended as follows:
{a) After section 117 (2) insert—

*{3) An enduring power of atiorney is not revoked ubon
a person becoming a represented person within the meaning
of the Guardianship and Administrdtion Board Act 1986.

(4) Until such time as a guardian or administrator
appointed under the Guardianship and Administration
Board Act 1986 has notice of an énduring power of attorney
any action taken by the guardian or administrator under
the Guardianship and Administration Board Act 1986 is
valid and effectual.”;

(5) In section 118 for “Public Trustee” substitute “Public
Advocate™,;

{c) Insection 118 for “the Court™ substitute *‘the Guardianship
and Administration Board™;

(d} In section 118 for “‘Supreme Court’” substitute
“Guardianship and Administration Board™.
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. SCHEDULE 1 .
PROVISIONS WITH RESPECT TO MEMBERS OF THE BOARD
The Pl'eS|dem. .
1. The President—

(a} is 10 be appointed by the Governor in Coﬁncil and

(b} holds office for a period of 5 years or unul the President auains the age of 70
years {whichever first occurs); and

{c) is cligible for re-appointment at the end ofthe term of'ofﬁce. and
(/) is entitled 1o be paid—

(i) such remuneration as is from time 10 time fixed by the Governor in
Council; and

(i) such lravclhng and dther allowances as are from time to time fixed by
the Governor in Council; and

{¢) is not in respect of the office of President subject 10 the provisions of the
“Public Service Act 1974,

Ordinary members.

2. (1) Each member of the Board other than the President—

{2) is to be appoinied by the Governor in Council on the nomination of the
Minisier; and .

(&} holds office Tor a period of 3 years; and
(¢} iseligible for re-appoiniment at the end of the term afofﬁce and
() isentitled 1o be paid—
(i) such remuneration as.is from time 10 urnc fixed by the Governor in
Council; and
{ii). such iravelling and other allowances as are “from time to time fixed by
the Governor in Council; and

(¢} is notin respect of the oﬂicc of member subject to lhe provisions of the Public
Service et 1974,

{2) In nominating persons for appointment to the Board, the Minister must have
regard (o the maiters which the Board has jurisdiction (o hear and determine and to the
need lor the Board to be comprised of both males and fernales so qualified by knowledge
and experience that the Board is capable of exercising the jurisdiction conferred on it

(3) In the case only of the first appointment of the members of the Board—

(a) as nearly as possible 1o half the number of members so appointed hold office
for a 1erm of 2 years from their respective appointments; and

{#) 1he remainder of the members first appoinied hold office for a term of 3 years
from their respeclive appointments—

but thercafier all appointments must be for a term of 3 years.

Actmg members.

3. (1) Where a2 member is unable, whether on account of 1l]ness or otherwise, 1o
pcrform the dutics of office, the Governor in Council may appoml an eligible person 10
act as that member during the period of inability.

(2) Where a person has been appointed 1o acl as a member during the period of
inability of 2 member and that member ceases 10 hold office without having resumed the
performance of the dutics of office, the period of appoiniment of thé person so appoinicd
is deemed to continue until the appointment is terminated by the Governor in Council
or until the expivation of the peried of |2 monihs after the date on which the member
ceases to hold office, whichever first occurs.

(3) A person appointed to.act as a member Whlle S0 acting—

{(a} has all the powers and may pcrform all the duties of the member for whom
that person is acting; and

(b} is entitled 10 be paid—
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SCHEDULE |—coniinued
(i) such remuneration as is from time to time fixed by the Governor in
Council; and .
(i) such travelling and other allowances as are from time 0 time fixed by
the Governor in Council,

(4) Where a person has been appointed to act as a member and the appoiniment 10
act as such expires (whether by reason of the eflluxion of time or of the fact that the
member for whom that person is acting has resumed the performance of the duties of
office or the relevant vacancy has been filled) at a time when the acting member is engaged
in the hearing of any matter by the Board, the period of appointment of thal person is
deemed to continue until that matier has been finally determined by the Board.

Removal of President from office.
4. (1} The Governor in Council may suspend or remove the President from office.

{2) I the President engages in Victoria or elsewhere in paid employment outside the
dutics of the office of President without the approval of the Governor in Council the
office of President becomes vacant.

General provisions as to members.

5. (1) The Governor in Council may, in the instrument of appointment of a2 person
as a member, specify terms and conditions of appointment.

{2} The Governor in Council may, on the recommendation of the Ministcr made
afier consultation with the President, remove or suspend any member other than the
President from office.

(3) A member may resign from the office of member by writing signed by the member
and delivered o the Governor in Council,

(4) A person who has attained the age of 70 years is not capable of being appointed
or re-appointed as a member.

{5) Ifany member—
(a) becomes bankrupt; or

() is convicted of an indiciable offence or of an offence which, if committed in
Vicloria, would be an indictable offence; or

{c) becomes incapable of performing the duties of the office of member; or
{d) is removed from office or resigns from office; or
{e} atvains the age of 70 years; or
{f) dies—
the office of that member becomes vacant.
(6) Ithe appointment of any member expires (whether by reason of eflluxion of time
or the attaining of the age of 70 years) at a time when that member is engaged in the

hearing of any matier by the Board the period of appointment of that person is deemed
to continug until that matter has been finally determined by the Board. .

SCHEDULE 2
PROVISIONS WITH RESPECT TO THE PROCEDURE OF THE BOARD

Board to sit in divisions.

b. () The jurisdiction, powers and duties conferred or imposed upon the Board may
be exercised by divisions of the Board,

(2) A division may consist of 3 or 5 members with the size of a division in any
particular case being determined by the President.

{3) The members who are 10 constitute a division are to be selected by the President
who, in so doing, must have regard to—

(a} ‘the nature of the matter 1o be considered by that division; and
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SCHEDULE 2—continued .

{b) the need for the members of that dmslon 10 have appropriate knowledge and
cxperience.
{4) The President musi select a member—

{a) who is, oris eligible 10 be, admitied as a barrlslcr and sohcnor of the Supreme
Courl: or

(b} who has obtained a degree in law frorn a unlversny ora legal qualification of
similar standing—

10 act as the chairperson of a division,

Procedure of divisions.

2. (1) Exceptas provided in clause 3, a matter arising for delerminélion by a division
i5 10 be determined by a majority of votes olflhc members of the division,

{2} An act or decision of a division is not invalidated by reason only of a defect or
irregularity in the appointment of a member or in the sclection. of that person as a
member of a division or. in the case of a person appointed to act as a member under
clause 3 of Schedule L. on the ground that the occasion for so 3ct|ng had nol arisen or
had ceased. .

{3} Subject to this Act and the regulauons, the procedure of a dms:on is in its
discretion. . . .

Determination of questions.of law by- divisions. -

3. If'a question of law arises in proceedings before a division the chairperson of tha
~ division must determine that question.

Directions as 1o arrangemeént of business and procedure.

4. The President aflcr consultatlon wlth the other members of the Board may give
directions as 10—

{a} the arrangement of the business of the Board; and
{1 the procedure of the Board.

Places at which the Board to sit,

5. The Board is to sit at such places in Victoria and at such times as the President
determings.

Determinations of the Board.

6. (1)} A determination of the Board must be in writing and signed by the members
of the Board who constituled the division-thal made the determination.

(2) 1f one or more of the members who constituted a division is or are unavailable
for the purpose of signing a determination made by that division, any other member or
members of that division may sign the determination and that determination has the
same force and effect as if it had been signed by all the members who constituted the
division that made the determination. -

{3) The production in any proceedings ol a document purporting to be a copy of a

determination made by the Board and purporting to be signed by a member or members
of the Board is conclusive evidence of the due making and existence of the determination.
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SCHEDULE 2—continued

N
'

Power to amend determinations.

7. The Board may at any time oflls own molion or on 1he apphcal:on of any person,
make a delermination correcling a delerrmnallon made by the Board where there is in
the determination—

{a) a clerical mistake or an error arising from any accidental shp or omission; or

(b} any evident material miscalculation ol"ﬁgures or an evident material mistake
in the description of any person, thing or property referred 10 in the
delermlnauon

Wltﬁamwal of appllcallon.

8. The Board may altow a person to withdraw an app]lcauon at any tl me bef'ore itis
determined. .

SCHEDULE 3
PROYISIONS WITH RESPECT TO THE PUBLIC ADVOCATE

The Public Advocate.
L. (1) The Public Advocate—

{a) is to be appointed by the Governor in Couhcil and *

(b) holds office for a period-of 7 years or until lhe Public Advocate attains the age
. -of 70 years (whichever first occurs), and

3

{¢) is entitled to be paid—

{1} such remuneration as is from nme to time ﬁxed by the Govemor in
Council; and .

" {ii) such travelling and other’ allowances as are from time lo time fixed by
the Governor in Council; and

() is not in respect of the office of Pubhc Advocate subjecl 1o the prowsnons of
the Public Service Act 1974, .
(2) The Public Advocate ceases to hold oﬂ'lce—

(a) if the Public Advocate resigns in'writing signed by the Public Advocate and
the resignation is accepted by the Governor in Council; or

(h) if the Public Advocate engages in any pand employmenl outside the dutles of
the office without the approval of the Governor in Council; or

{c) if the Public Advocate is removed from ofﬁce under sub-clause (5).

ﬂi(:” The Governor in Council may suspend or ‘remove the Pubhr: Advocate from
office .

(4} The Minister.must cause to be laid before each House of Parllamem a full
statement of the grounds of suspension of thie Public Advocate within 7 sitting days after
the suspension if that House is then siiting or, if that House is not then smmg, w:thm 7
sitting days afier the next meetirig-of that House. ’

{5) The Public Advocate may be removed from office by the GovemOr in Council if
each House of Parliament. within 7 sitting days afier the day. when the statement is laid
before it declares by resolution that the Public Advocate ought to be removed from office
and, unless each- House within that period so declares, the Governor in Council must
remove the suspension and restore the Public Advocaté 1o office.

{6) If the Public Advocate—
{a) becomes bankrupt; or

(b) is convicted of an indictabte offence or of an offencé which, |f commmed in
Victoria, would be an |nd1ctable oﬁence. or
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SCHEDULE 3—continued
{c) becomes incapable of performing the duties of the office of Public Advocae;

(d) is removed from office under sub-clause (5) or resigns under suh—clause (2)
(a); or .
{¢) autains the age of 70 years; or
{f) dies— )
the office of 1the Public Advocate becomes vacant. .

The Acting Public Advocate.

2. (1) The Governor in Council may appoint an Acung Public Advocate durms the
temporary absence or the suspension of the Fublic Advocate and may al any time revoke
the appointment. .

(2) The Acting Public Advocale whnle 50 acting— .

(a) has all the powers and duues and may exercise any of the funcuons of the
Public Advocate; and - .
(b) is entitled 10 be paid—
(i) such nemuneratlon as is fixed from time lo time by the Governor in
Council; and

" (i} such_travelling and other allowances as are from time 1o time fixed by
the Governor in Council: and

{c} is notin respect ol the office of Acting Pubhc Advocaie subject 1o the prowsmns
of the Public Service Act 1974, _

Oath or affirmation,

3. The Public Advocate and any Acting Public Advocate must before taking office
take an oath or make an affirmation 10 be administered by the Speaker of the Legislative
Assembly thal—

(@) she or he will faithfully and impartiaily perform the duties of office; and

(b) she or he will not except in accordance with this Act dwulge ml‘ormauon
received or obtained under this AcL

NOTES

1. Minister’s second reading speech—
Legistative Assembly: 28 November 1985 .
Legisiative Council: 22 April 1986

2. The long title for the Bill for this Act was “A Bill to provide for the
establishment of a Guardianship and Administration Board, to provide for
the appointment of a Public Advocate, to amend the Public Trustee Act
1958 and for other purposes.”.
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