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MARRIAGE ACT 1890.

'

o 54 Vicronia, An Act to consohdate the La.ws relating to Marriage
b to. 11ge. and to Custody of Children and to Deserted

5 , . Wives and Children and to Divorce and Matni-
monial Causes. —
[Reserved, 10th July, 1890, Roya.! Asgent prodmmd 8¢k December, 1890.]

< The Marriage BE it enacted by the Queen’s Most Excellent . Majesty by and with
Gad Mat. Couse the advice and consent of the Legmla.twe Council and the Legis-

' lative Assembly of Victoria in this present Parlioment assembled a.nd
St by the anthority, of the same as follows (that 18 t0.8ay ) —

Short title 1, This Act may be cited as the Mamage Act 1890, and shall
commencement $ome into operation on the first day of August One thousand eight
" hundred and ninety, and is divided into Paits as follows:—

> PRt I.—The Celebration of Marrlage 8a. 4-21.
_PART II —Offences relating to the Celebratlon of, Marriage
22-30. . .

Yo ParT III —Custody of Ch].ld.ren CEN 31—41 ‘
- : Parr IV.—Maintenance of Destitute or; Deserted lees and
;3 Children ss. 42-54.
;' . ' Part V.—Orders of Protection for Deserted Wives ss. 55-59.

! Parr VI.—Aggravated Assoults on Wife s. 60.
_ Parr VIL—Decrees for Judicial Separation ss. 61-73.
. Part VIIL—Decreés for Digsolution of Marriage ss, 74-91.
S Parr IX.—Remedies against Adulterer ss. 92-95.
» Parr X.—Provision for benefit of Children in case of Separa—

tion or Divorce ss. 96-100.

. Part XE==Procedure-in Matiimotial Canses ss. 101-130‘ e

\3.....- iR .M \u\aum\

Repeal. 2. The Acts mentloned in the éFlrst‘ Schedule to this Act to the
First Schedule, extent to whlch the same ate thereby éXpressed: io be| repea.led are hereby
. tépealed. ~ Provided' that sueh repeal shall''not.affect  any marridge
celebrated, or.any. a.ppomtment e regulation order- decree complaint

a.pphcataon -affidavit afirmation’ declaratlon or registration made, or any

fee fixed, or any notification” nétice “Certificate or surety, iven, or any

petition ﬁled or any commission smnmons or warrant issned or Igll:t'mted
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or any service effected, or any agreement deed or instrument entered « 7. aarriage
into or executed, or any appeal pending under the said Acts or any of §oe e Gaues
them before the commencement of this Act.

8. In the construction of this Act— Tterpretation.
“Full Court” shall mean three or more judges of the Supreme 2= 1%
Court holding court, and and Mat, Cavses

“The Court” shall mean the Full Court or two judges or asingle o545,

judge of the Supreme Court as the case may be holding «run court
court as by this Act authorized. «The Court.”

Part 1.—CeLEBRATION OF MARRIAGE.

4, The following persons and none other may celebrate marriages:— Persons who
miay celebral

(¢} A minister of religion ordinarily officiating as such whose morrisge.
name designation and usual place of residence together . Ti¢Morriase
with the church chapel or other place of worship in which Stes. 186:” 2. 4.
he officiates is at the time of the celebration of the mar-
riage duly registered according to law in the office of the
Registrar-General ;@
() A minister of religion being the recognised head of a
religions denomination:
(111.) A mnister of religion holding a registered certificate that
he is a duly anthorized minister priest or deacon from the
head of the religious denomination to which he belongs
or if there be no such recognised head from two or more
officiating ministers of places of worship duly registered
according to law:
(1v.) The Registrar-General or other officer appointed for that
purpose as hereinafter mentioned.

5. The Registrar-General shall register without fee or reward ANY Churches and
church chapel or other place of worship and certificate as aforesaid.® x;%;%ﬁgm‘”

.. . . out charge.
6. If any minister priest or deacon whose name has been registered st

with the Registrar-General ag aforesaid die or depart from Vicforia or Lossot
cease to exercise the functions of an officiating minister or be degraded Savasaontor
or deprived of his anthority as a minister by his superior or by the fembore,
recognised church court or tribunal of the denomination to which he registered.
belongs or in case he hold = certificate from officiating ministers if snch #«
certificate be cancelled by the persons who granted the same, the faet of

sach death departure cessation of ministry degradation or deprivation

or withdrawal of certificate shall within ninety days thereafter be regis-

tered in like manner with the Registrar-General either by the head of

the denomination or by the trustees of the church or where the minister

has acted under a registered certificate by the persons who granted such

certificate,
7. The Governor in Council may from time to time make rules and covernor msy

regulations and alter and repeal the same for more effectually carrying :;“;::,::lf,;ggg
out the provisions of thig Part of this Act; and may from time to time ».s.7.

subject to the provisions of the Public Service Act 1890 appoint and

{«) Upon a trial for bigamy, where the second  to the ceremony have heen rightly performed.—
marriage waa proved to have been solemnizedbya  The Queen v. Young, 5 A.J. R, 19,
minister of religion ordinarily officiating as such, (b) See Regqistration of Birthe Deaths and Mdr-
the court will presuine that all the preliminaries  riages d¢t 1890, sections 39 and 40.
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“The Marriage remlove officers for the purpose of celebrating marriages; and every such
ard Mal, Cauges 2 : . ]1 é
Statasees o appointment and removal shall be notified in the Government Gazette

atid shall take effect from the publication of such notice.
Fomat 8. Every marriage performed by the Registrar-General or other
Registaar- officer under the provisions of this Part of this Act shall be in and by
General or other the form of words set forth i the Second Schiedule hereto ; which words

6.8, 8, shall be repeated and the declaration shall be signed by the parties to
Sooond such marriage respectively. ‘

Hours and 9. It shall not be lawful for the Registrar-General or any officer
amerby  appointed as aforcsaid to celebrate any marriage except between the
Regirar.  hours of cight o’clock in the forenoon and four in the aflernoon; or
officer, unless the purties abont to be married have given him written notice
1. 8.8, of their intended marringe, and nnless such notice have been posted in

his office at least three days before the performance of snch marriage.

Declasation by 10. No marriage shall be celebrated under the provisions of this
‘,;‘i::lf:g? W Part of this Act unless and until the parties about to be married have
B3, 10, made before the minister officiuting at such marriage the Registrar-

General or other officer as aforesaid a declaration npon cath or solemn

Third Sehedule. affirmnation in the form set forth in the Third Schedule hereto; and
such declaration shall be delivercd to and kept by the person officiating
at such marriage.(®

Esontials for 11. Every marriage celebrated by any such minister Registrar-
i mariage: (3eneral or other officer ns aforcsaid after oath or solemn affirmation so
o made shall be a legal and valid marringe to all intents and purposes;
and no other marriage except as hereinafter provided shall be valid for
any purpose.
Witnesses to 12. Every marriage shall be celebrated in presence of two or more
i witnesses of full age, and shall be registered according to law,
Beo s Sco. IV 13. A certificate of marriage in triplicate in the form contained in

Certificateot  the Fourth Schedule hereto shall be signed by the person celebrating

rariago. the marriage and by the witnesses and the parties thereto; and such
Fourth person shall deliver one of such certificates immediately after the
pole ., merriage to one of the parties to the marriage, and shall transmit

V. c.sos.3.  another of such cerfificates to the Registrar-General at the times pre-
seribed by suy law now or.hereafter in foree in Victoria respecting the
registration of marriages, and shall keep the remaining certificate as a
record of the marriage.

Consent In case 14, If cither party to any intended marriage not being o widow or
o minerity: widower be nnder the age of twenty-one years, such marriage shall not
¢f.4Geo.1v.  take place unless and until there be produced to the person about to
¢ 76516, cclebrate the same the written consent® of the father of such party if

he be within Victoria, or if he be not within Victoria of a guardian
appoiuted by the father, or if there be no such guardian in Victoria of
tﬁ'e mother of such party if she be within Victoria, or if there be no

(e} Thie section gives an option, and it is no6 valid.—Reg. v. Griffin, 3 V.L.R. (L.}, 278.
nscessary to proffer the cath firgt, and afterwards, Semdle, the marriage of @ minor, without the
on tho parties objecting, the affirmation.—Reg. v. required consent, and on a false declaration, is
Meteals, 5 AJ.R., 76 valid.—Gullifer v. Gullifer and Foley, 8 V.L.R.

{#) The marriage of a minor, withont the (LP. & M.), 109,
written consent roequired by this acction, is
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such parent or guardian in Victoria or if he or she be incapable of duly «Tac sarriage
consenting by reason of absence mental incapacity or other substantial G fees
cause, the written consent (after inquiry on oath previously made as to
the facts and circumstances of the case) of some justice appointed for

that purpose as hereinafter mentioned.

15. The chief justice or in his absence any judge of the Conrt sudgesio
shall from time to time appoint in every district of a registrar or [Fiomspesons
deputy registrar for births deaths and marriages some justice or justices, ccrisin cases.
who shall by virtne of such appointment be anthorized to give consent *** >
in snch cases as aforesaid; and every such appointment shall be notified

in the Government Gazette by the judge who makes the same,

18. When any marriage is celebrated upon the production of any consent io be
sich written consent as aforesaid, a statement of the fact of such consent £293red on
with the name of the parent or guardian or justice so consenting shall . s.16.
be endorsed on the triple certificates of such marriage signed by the

person celebrating such marriage.

1'7. No marriage in fact shall be avoided by reason only of the verectin
same having been celebrated by a person not being a minister or ordi- fegiamtion not
narily officiating minister of religion Registrar-General or other officer marriage.
appointed as aforesaid, if either of the parties to the marriage shall at © &1

¢ time dond fide have believed that he was such minister ordinarily
officiating minister Registrar-General or other snch officer; and no
marriage shall be deemed to have been unduly celebrated by reason of
any mere defect or error in the declaration made respecting the same
where the identity of the parties to the marriage is not in question, nor
by any informality or irregularity in the appointment of the magistrate
consenting provided the said appointment has been published in the
Government Gazelte as aforesaid, and no marriage shall be affected by
reason of the omission of the minister celebrating the same to cause
his name designation usual residence church chapel or other place of
worship or certificate to be registered as hereinbefore directed.

18. No marriage between any man and the sister of his deceased Marriage
wife shall within Victoria be voidable or in anywise impeachable upon gng te ster of
the ground only of such affinity between the parties thereto, any law deceased wife

nsage or custom to the contrary notwithstanding. Act No. 463 5. 1.

19, Nothing in this Part of this Act shall extend to any marriage Marringes of
both the parties to which are members of or in profession with the $ikersandof
religions society of Friends commonly called Qualkers or are Jews, but from this Part ot
every such marriage shall be as legal and valid as if duly solemnized « ze arzrriage
under the provisions of this Part of this Act if such marriage was when 434 et Couser
celebrated a valid marriage according to the nsages of the Quakers or ¢ geo. 1v.

the Jews as the case may be. c. 768, 51,

20. A certificate of every snch marriage between such parties as guch marriages
are mentioned in the last preceding section shall within three monthg jo % registered:
next following be transmitted to the Registrar-General by the person seesarwi1v.
celebrating or witnessing the marriage or by one of the parties thereto, * 3¢ 3L

stating the date and place of such marriage and the name designation

and usnal residence of each of these parties. stration
21. In all proceedings civil and criminal a copy of the regisiry of idecse
martiage.

any marriage in the office of the Registrar-General under his hand shall *7
be primé focie evidence of the fact of such marriage. See ib, 8. 38,


http://see647wui.iv

2376 MARRIAGE ACT 1890. (54 Vior.

ParT IT.—QFFENCES RELATING T¢ THE CELEBRATION OF MARRIAGE.

“ The Maryiage 2R. If any minister of religion who has been duly qualified under
and Mat. Quies Part I, of this Act cease to possess such qualification and after he has
Penaltyon 850 ceased perform contrary to the provisions of the said Part any
Selcbraieno!  marriage ceremony, he shall be guilty of a misdemeanor.
hecemeatove. 28, If any minister Registrar-General or other officer or other
aualifec: person celebrate or profess or attempt to celebrate marriage in the case
wnlwial ' of any. person under the age of twenty-one years not being a widower or
roranot  widow withont some such written consent as aforesaid knowing him or
B, 5. 22, her) to be under that age or knowing that the consent produmced is not
by the approprinte person or wilfully celcbrate or profess or attempt to
celebrate any marriage in any other case contrary to any of the provisions
in Part L. of this Act or where any provision of such Part has not
been complied with knowing the same not to have been complicd with,

every person so offending shall be gnilty of & misdemeanor.

Penally lor 24, If any person marry & person under the age of twenty-one
vial¥ years without having previously obtained the written consent of the
minors, father or gmardian or ?Where the mother is competent) of the mother
- of the person so under age or the written consent of some justice
appointed in that behalf, or induce or endeavour to indoce any minis-
ter Registrar-General or other officer to celebrate marriage between
parties one of whom is under age without such consent, or abet or
assist in any illegal marriage, every person so offending shall be guilty

of & misdemeanor.

Penolty foran 25. If any minister or person officiating as such celebrate any
waregtstored  marriage knowing that his name designation nsual residence church or
eelobrating  chapel or certificate has not heen registered as aforesaid, or is nof then
P duly registercd, he shall be guilty of & misdemeanor ; or if the omission
was accidental or by inadvertence he shall forfeit a sum not execeeding
Twenty pounds, to be recovered by proceeding in a sammary way before

two justices,

Penalty for 26. Every misdemeanor hereinbefore mentioned shall be punish-
Tisdemeancrs. able by fine not exceeding Five hundred pounds, or by imprisonment for
o a term not excecding five years, or by both such fine and imprisonment
a3 the court before whom the person offending is convicted may award.

Penalty on officer R7. If any officer appointed to celcbrate marriages neglect delay

b i . . - . . .
nothest©  or refuse to post in his office any notice of marriage given to him as

;;“:’i;g"' hereinbefore directed, he shall be guilty of & misdemeanor.
Penalty on per- 28. If any minister or person having celebrated any marriage

Tarmscere e fail to comply with any provision of Part L. of this Agt respecting the
omissionte  certificate of such marriage to be transmitted to the Registrar-General,

transintb

serufioatoot b shull forfeit a sum of not less than Ten or more than Fifty pounds

Pl to be recovered by proceeding in a summary way before two justices.
Benalty for omis- 29. In morriages between Quakers or between Jews, if the certifi-

cortifiatein  cate of such marriage be not transmitted to the Registrar-General as
and o guakers. hereinbefore required, the hushand shall forfeit a sum not less than Ten

ey or more than Fifty pounds.
False statement . ..
porpuny e 30. Every person who objects to take an oath under the provisions

It 5. 29. of Purt I. of this Act may in lien thereof make a solemn offirmation



No. 1166.] MARRIAGE ACT 1890. 2377

or be examined as the case may be upon his solemn affirmation. «The sarriage
And any person who shall wilfully make any false statement on oath and Mal, Covacs
or by solemn affirmation before any minister Registrar-General or other -

officer or before any justice appointed as aforesaid under any of the

provisions of Part L. of this Act or intending or purporting so to

be shall be deemed to be guilty of perjury and.be liable to proseeation

and punishment accordingly. ‘

Parr III.—Custopy oF CHILDREN.
31. Upon hearing the petition by her next friend of the mother of court may make

any legitimate infant under sixteen years of age the Court may order— momers sccess
(1) That the petitioner shall have access to such infant at such e =

times and subject to such regulations as the Court deems “ The Harriage
and Mat, Couses

proper; or Stast. Amend.
(2) That such infant shall be delivered to the mother and ;7'%% &%

remain in her custody or under her control, or shall if caze1.
such infant be already in her custody or under her control
remain therein until such infant attain such age not
exceeding sixteen as the Court directs; and

(3) That such custody or control shall be subject to such regn-
lations as regards access by the father or guardian of such
infant and otherwise as the Court deems proper.

32. When making any order in fayour of the mother for the Suchordermay
custody and control of any infant the Court may further provide in fmags

such order— maintenanee.
FLN S

That the father or guardian shall pay to the mother for the
maintenance and education of such infant such weekly
sum a8 the Court may think fit having regard to the
means of the father or the property in the guardian’s
hands legally available for suc% purpose respectively and
to the means that the wife may have for her smpport;
and sach order shall be enforceable and enforced against
such father or guardian and varied on the application of
such father gunardian or mother respectively in manner
and in all respects as hereinafter provided in Part VI. of
this Act. :

83. Any such order as aforesaid may be discharged by the Court croundson
upon application by the father or guardian of such infant utpon proof gmch order for
that the mother has since the making thereof been guilty of adultery juntensncoot
habitual intemperance or any misconduct which in the opinion of the discharged.
Court disentitles her to the costody or control any longer of such infant, #-2 4

The powers and authorities granted to the court by this and the «The pivorcs
last two preceding sections may also be exercised by the cowrt upon the 41887
retarn to any writ of Jadeas corpus in regard to the custody of any
legitimate infant.

34. No agreement contained in any separation deed made between Custody of
the father and mother of an infant shall be held to be invalid by reason gepamiion dec.
only of its providing that the father of such infant shall give up the “Zas darriage
custody or control thereof to the mother.  Provided that no court shall Sie. dmond,
enforce any such a%recmcnt if such court be of opinion thatit will not be 7 18%° & &
for the benefit of the infant to give effect thereto. o
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"The Marringe
and Mat, Cavser
Stat. Amend. dot
1883" e &,
Maintensnce
and cugtady of
ille dcimtc

Mother of
illegitimate
infant r{la.y
nppoin
gﬁ?&?ﬂinn.
Ib. 8.1

Intant's
remedies for
ill-treatment.

It 8.8

Enrnings of
child. &

Ib. 8.

Religion of
children aftey
death of tathor

Ib. 8. 10.

Mother's rights
o8 guardian of
children whon
father dead.

Ib. 811

Seo 40 & 50 Vict.
0. 27 15 2 ond 3.

38. The mother of en illegitimate infant shall with or without
assistance from its putative father maintain such infant and shall

-have the custody thereof until it attain sixteen years of age; but the

Cowrt if it be of opinion that it is for the infant’s benefit so to do
may refuse to restore such infant to the custody of such mother or
may remove it therefrom or may make such order as to the custody or
control of such infant or as to access thereto as it thinks fit.

38. The mother of an illegitimate infant shall have power to
appoint a guardian or guardians of such infant in the same manner and
with the same rights and powers and ag fully as by law the father of &
legitimate infant now has,

3%7. Upon hearing the petition by the next friend of any infant
alleging cruclty ill-treatment or gross abuse of parental authority
towards such infant by the father mother or gnardian thereof the
Court may order—

(1) That such infant shall be freed from the custody and
control of such father mother or guardian as the case
may be:

(2) That the custody or control of such infant shall be given
to some suitable person to act as the guardian either of
the person or estate or of both the person and the estate
of such infant:

(3) That the father mother or gnardian shall pay to the acting
ardian appointed onder this section such weekly sum
for the maintenance and edncation of such infant as the
Court having regard to the means of the father or mother
or the property in the gunardian’s hand legally available
for sufS:l urpoge Yespectively may think fit; and such
order shall be enforceable and enforced against such
father mother or gnardian and varied on the application
of such father mother guardian or such guardian ap-
pointed nnder this section respectively in manner and 1
‘aill ispects as hereinaftet provided uuder Part VI, of
this Act.

38. No father shall have any right to the wages or earnings of
any infant child while such child is in the contrel and custody of the
mother thereof.

39, Where o father has died without having by deed or will left
directions regarding the religious faith of his infant child it shall be
lawful for the mother if she be the only guardian of such infant child
and if such child have not in the lifetime of the father formed dis-
tinctive religions opinions, to bring such child up in her own religious
faith, and by deed or will to leave directions regarding the religious faith
of snch child after her own decease,

40, Where a father has died without having legally appointed or
made legal provision for the appointment of a guarﬁizm of any-infant
child, the mother shall be deemed to be the lawful guardian and shall
have power to appoint a gnardian or guardians of such child with the
same rights and powers and as fully as by law the father now has.
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41. All petitions or proceedings in the Cowrt relating to the «Tne srarriage
and Mat, Catises

custody control or religions faith of any infant child or to any & onend der
matter or thing authorized or permitted under any of the preceding 1883"s 12

itions

sections of* this Part of this Act may on the ap(}}lica,tion of either party reiating tocus.

and in the discretion of the Court be heard an
in chambers; and such judge when so sitting
exercise the same powers and jurisdiction and be subject to the same chambers.

sitt.ing

determined by a judge 245 or religion

ildren may

on application
shall have and on applics

right of appeal in respect of the business to be brought before him as foren o indges

if sitting 1n open conrt.

21 & 22 Vet,
<. 1084, 8,

Part IV.—MAINTENANCE OF DESTITUTE OR DESERTER WIVES
AND CHILDREN.

42. When any husband unlawfully deserts his wife, or leaves her Justices 1ohave

Jurlsdiciion in

without means of support, or when any father deserts his children cosesof deserted
whether illegitimate or born in wedlock, or leaves them withont ade- o destitute
quate means of support, if complaint thereof be made on oath to any children.

“The Marriage

Jjustice by the wife or by any reputable person on her behalf or in case 4 tis Ganes
of the children by the mother or any reputable person, such justice may Stat. 18647 5. 30.
issue his summons to such husband or father to show canse why he
should not support his wife or children ;@ and in cases of desertion, npon
proof thereof on oath, may issue his warrant for the apprehension of

such husband or father,®

43. Upon the day appointed for the hearing whether the defen- orer ot

aintensnce

dant be then present or not any two justices present shall inquire into may temade.
the matter of the complaint; and if they be satisfied that the wife or . 4. 51.
the children as the case may be are in fact without means of support

and that the husband or the father is able to maintain her or them or

to contribute to her or their maintenance, such justices shall make an

order in writing directing him to pay either weekly or monthly at their
discretion and to such person or in such manner for her or their use as

the justices think fit such moderate sum or allowance as they consider
proper;© and may in and by the same or a separate order require the

(@) In complainta under this Part, the child and
the father are the real parties; so where two
maintenance orders were obtained ogaingt the
father by the child’s mother, and a third waa
afterwards obtained against him by the father of
the mother (she being then dead, though that fact
was not in evidence before the juatices), the parties
are the same, and the two former ordera can be
adduced as res judicnln at the application for the
thivd.—Hanley v. MeMasters, 156 V.L.R., 322

{5) A husband who bas been guilty of violence
to his wife, in consequence of which she has left
him, but who is ready to take her back, cannot
be congidered ns deserting her so as te justify
justices in directing him to pay a sum of money
}or her maintenance.—Mackenzie v. Muckenzic,
3 V.R. (L.), 248.

Upon a complaint against a father for leavin
his child without adequate means of support, i
the father offer to receive the child and support
it himself, justices have no power to make an
order against him.—McFariond v. McFarland,
1 V.L.E. (L.), 308.

{¢) A Dastardy order is merely personal, and
cannot be made after the death of the father; and

there cannot be a supplemental order upon the
regresentatives of the father after the original
Oi )erll;zr expired.—Reg. v. Sturt, 5 W.W, & a'B.
(L.), 174

An order of justices under this section for
majnbenance which does not state that the hus-
band deserted his wife, but, on the contrary,
Btates that she left him, though for good cause,
is & good order, and shows sufficient grounds
for awarding maintenance,—Moncrief v. Mon-
crief, 5 ALT., 192

It was Aeld, that an order for maintenance of a
bastard was sufficient if it followed the general
form of order given by * Phe Justices of the Peace
Statute 1865." It was not objectionable in omit.
ting to make its duration contingent upon the
life of the child. But it would be bad if it in-
cluded the costs in the amount for which surety
was required, or if it ordered the coats to be
paid to the mother when pnother peraon was
complainant.—Rey. v. Bindon, ex parte Fitz-
patrick, 3 V.L.R. {L.), 3.

An order of justices on M., for maintenance
of his children, should recite that the children
are without means of support, and that the
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«Tng darriege defendant to find such good and sufficient surety as the said justice‘s

nd Mot Qo shall think At that he will comply with snch order of maintenance or
that he will not desert or leave without adequate means of support his
said wife or children; and such justices may in default of such surety
being found commit the defendant to gaol until such order be complied
with. @ .

Goods of 44, If it iEEpear to the justices in addition to the particulars last

feserunt»  aforesaid that the husband or the father has deserted his wife or his

father may be
aolil and rents
received.

Ib, 8. 32,

Sommary

grooess where
eserter hag lefl

Victoria,

Ih. 5, 33

Complaining
wife to prove
her marringe.

Ib. e 34,

children, they may by their order authotize and direct some person

forthwith to scize the goods and chattels® of such hushand or father

and to demand and reccive his rents or such porfion of them respectively

a8 the justiees think fit,® and to appropriate the proceeds towards the
ayment of such allowance in snch manner as they from time to time
irect.

405. When any snch hushand or father has left Victoria, if the fact
be proved on oath, any two justices on complaint made to them for that
purpose may make the otder and give the authority bercinbefore men-
tioned without the previous issue of any warrant or summons.

48. Upoun the hearing of the complaint of any woman that she has
been actually deserted by her hushand or has been left by him withont
sufficient means of support, the woman so complaining shall produce
direct cvidence of her marriage with the person against whom such
complaint is made ; or, if she cannot produce such direct evidence to the
satisfaction of the justices, shall make before the justices an affidavit

father was able to maintain them or o contri-
bute to their maintenance.—Moran v, Connors,

V.R. (L.), 105, .

Upon making an order for the maintennnce
of & wife under this section, if authority to seize
the goods of a desorting husband under the next
succeeding section be also sought, it must be
given by the order swarding maintenance ; a sub-
sequent separate order for such purpese is bad, -
Mitchell v. Wentworth, L.V L.R. {L.), 258.

Upon o complaint by a wifo against her hua.
ba,n£ that he hos left her without mcany of
support, if ot the hearing he makes an offer to
tall:e her back to his home, which offer is not
then vefused by the wife, it is a quoation of
fact for the justices to determine upon the ovi-
dence whether such offer is bond fide.—Joily v.
Jolly, 5 V. L.R. (L.}, 145. .

To sustain procovdings against o husband for
maintenonce, desertion ia not s necessary oleinent,
The conditions of jurisdiction arc proof of mar-
viage, of the wifo being without means of support,
and of the ability of the husband to malntain
or contribute to the maintenance of hia wife.
An offer which the justices holicve to have
Lieen made bond fide by the husband to take
back his wife, or by the wife to return to the
husband, which he accepts, deprives the bench
of juriadiction ta make an order for mainte-
nance, as the wife ia not then without means of
gupport, Where a wife has for a considerable
titne, snd without remonatrance on her part, been
living apart from her husband, the presumption
iz that she is not without means of support.

Semble, where there has heen desertion. in
one colony, and the wife follows her husband
to another to take proceedings agninst him for
maintenance, slight evidence would be sufficient
to warrant the justices in finding that her
desertion continued. —Reg. v. Collins, ex parte
Collins, 7 V.L.R. (L), 74.

Where o complaint for maintenance haa heen
dismissed for wanb of corroborative evidence,
fresh complaint may be entertained when such
evidenco is procured.—Reg. v. McCormick, ex parte
Brennan, 4 V.L.R. (L.}, 36.

In making an order upon a husband for main-
tenance of his wife, justices have no power o fix
a definite poriod during which such maintenance
iz to be paid. Semble, that an error in the minute
of the order as to the name of the complainant
may be corrected by the justices in drawing up
the formal order, alse that an omission to name
the person to whom tho costs awarded are to be
gzni does not invalidate such an order.—Reg. v.

'mith, ex parte Smith, 9 V.L.R. (L.), 112

{®) A warrant of commitment for not finding
security for payment of mabtenance must recite
service of the order upoen which it is based. —Rep.
v, MCormick, ex parte Bremnan, ¢ V.L.R.
(L.}, 36.

{4} Moncy in s bank to the credit of a customer
ia not ** gooda or chattels ¥ within the meaning of
this acetton. —Curiayne v, Mitchell, 5 A J.R., 134,

{t) The juatices have jurisdiction to attach all
the property of the husband to answer an order
for maintenance obtained by the wife, irrespective
of the amouny. —Mitchell v. Mitchell, 5 AJ. R., 4.

Al
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setting forth the time place and circumstances of the said marriage ; and «The Merpiage
such affidavit shall be deemed sufficient to anthorize the justices fo make G 2te, ==
an order as aforesaid for her maintenance by her husband ; and such

order shall continue in force until it be rescinded by the same or any two

other justices upon such proof as they deem sufficient being given before

them of the falsity of the averments sworn to by the woman as herein

directed. If any reasonable canse be shown for snch desertion or refusal order to be In
of maintenance as aforesaid, the justices may in their discretion decline jupen ™

to make any order.®

4%7. If complaint be made on oath to & justice by any woman or by orter may be
any reputable person on her behalf that there is reasonable ground to [rge ubon
believe that the husband of such woman intends to desert her or to leave father intending
her without adequate means of support, or by the mother of any child 4, g5,
whether illegitimate or born in wedlock or by any reputable person
that there is reasonable ground to believe that the father of such child
intends to desert it or to leave it without adequate means of support,
such justice may issne his summons to such husband or father to show
canse why he should not support his wife or child; or may in hisg
discretion issne his warrant for the apprehension of such hushand or
father. And upon the day appointed for the hearing whether the
defendant be then present or not, any two justices shall inquire into the
matter of such complaint; and if they be satisfied that the defendant
intends or that there is any reasonable ground to believe that he intends
to desert or to leave without adequate means of support such wife or
child, such justices may make an order for maintenance as hereinbefore
mentioned and may in and by the same or a separate order require the
defendant to give such good and sufficient surety as the said justices
shall think fit that he will pay the allowance directed to be paid by such
order of maintenance or that he will not desert or leave without adequate
means of support his said wife or child ; and such justices may in default
of such surety being found commit the defendant to gaol until such’

order has been obeyed. Uncotroharated

oath of mother
inguiticient in

48. In any proceedings under this Part of this Act, no man shall pataray cases.
be taken to be the father of an illegitimate child upon the oath of the I = 3.

8& 8 Vict.

mother only.® ¢ 108, 6.
49. Where it appears to the justices that the mother of an illegiti- bustard way be

mate child is able to contribute to its support, the justices may direct sypporste.

{#) On the hearing of & complaint for desertion
under this section, the hushand’s evidence must
be received if he tender it. On such hearing
it is for the justices to be satisfied of the existence
of the marriage ns & fact and an order for main-
tenance of a wife will not be disturbed because
of the marriage not having beén proved in the
forin mentioned in this sectton. —Reg. v, Pope, ex
parte Pope, 5 V.L.R. (L.), 25.

{») In o complaint before justices against the
putative father for the maintenance of an illegiti-
mate child, former orders made against the father
are evidence of his paternity in a subsequent pro-
ceeding, even though such orders are bad, and
might %m,ve been quashed, and these former ordera
are estoppel against the alleged father denying that
he was thefather. Per Higinbotham, C.J.-~“An
order for maintenance may be made by justices

without the evidence of the mother herself, This
section doesnhot mean thateitherthe evidenceof the
mother or the cerroboration of her evidence is re-
quired togive the justices jurisdiction.” Semble, per
Holroyd, J.—*"“The mother’s evidence, when it can
be obtained, is the best evidence of the paternity:
and unless the putative father is estopped from
denying his paternity, it ought to be produced.
Although this section does not expressly aay that
the mother ahould be called to give evidence, it
takes for granted that she would.”— Hanley v.
MeMasters, 15 V.L.R., 322,

It is not sufficient corroborative evidence that
the alleged fatherdrove the mother home in a cart
on the evening of the 16th March, and that the
child was born on the 13th December following. —
Phillips v. Tomlinson, 2 WW. & a’B. (L.),
92,
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that she as well as the father shall so contribute in such proportions
respectively and in such manncr as such justices think fit; and if it
appemr that such mother only is of such ability, the justices may make
an order in respect of her alone.

650. When any order has been made touching the support of any

roceeds of the goods or

Jide purposes of main-

B1. Any one justice may ot any time inquire in & summery way

orderamny be  wife or child, any two justices may in o summary way with or without

Ib.s. 58, any application for that purpose make from time to time such order in
writing os they think necessary for better securing the payment and
regulating the receipt of the allowance directed for such wife or child’s
support, or for investing and applying the
rents (if any) directed to be sold or collected, or for ensuring the due
appropriation of such allowance for the dond
tenance, or for causing the children to be properly brought up and
educated.

Singte jostica

mayenfors  into any allegation of disobedience of any such order as aforesaidor of any

1.9, order made by the court of general scssions of the peace as hereinafter
mentioned; and may for that purpose summon and examine all proper
partics and witnesses, and may either commit the offender wntil the
order bas been obeyed or may impose upon such offender a fine of not
less than Five or more than Fifty pounds.@

Onders gubject B52. When any two jnstices have made any such order as aforesaid,

oo wasions, ey shall transmit the same under their hands and seals within twenty

5. 2. 40,

days next after the making thereof to the clerk of the peace of the dis-
trict within which such order is made; and the court of general sesgions
of the peace holden for such district, whether an appeal against the same
has been entered or not, may quash confirm or very such order either
in whole or in part at its discretion and may substitute & new order in
lieu thereof® ~Provided that it shall be lawful for the Governor to

{a) An insolvent committed to prison by an
order of justices under this aection till he should
y arreara of maintenance of his wife is not
entitled to his discharge under section 78 of the
TInsolvency Act 1890.—Re Herris, 6 V.L.R. (L),

47.

The refusal of a bank manager to hand over
money standing to the credit of a customer to a
person authorized by justices by section 45 is
not an offence uuder this section,—Curtayne v.
Mitchell, 5 A.LR., 134, .

{6) It wos held, that an application to the
general scasiona under this section to quash or
vary an order of justices for the mnintenance of
a bastard was not an appeal within # e Jusfices
of the Peace Statufe 1865, section 147; and the
general sesgions had o jurisdiction to award
costs agninst the person not prosecuting such ap-
plication.—Reg. v. The Justices of the Central
Bailiwick, ex parte Moltine, 1 V.L.R. (L.}, 302;
and see now Justices dct 1890, seetion 131,

Under this section the court of general sessiona
has jurisdiction to gquash, confirm, or vary a bag-
tardy order whether an appeal a8 to it has been
entered ornot,— Ludyrave v, Belcher, 5AL.T,, 72,

Omigsion to transmit an order of justices for
maintenance to the clerk of the peace does not

render the order a nullity, nor is the omission a

groumd for quashing a econviction for disobedience,

Q—ézeg. v. Hing, ex parte King, 6 V.L.R. (L.},
56,

Though no appeal from an ovder of justices for
maintensnce ie expressly given by this Act, the
power given to general aessions by this section to

uash, &e., the order, ““whether an appeal against
the same hoas been entered or not,” gives a right
of appeal by reasonable implication. If ne ma-.
chinery is provided for carrying oub such appeal,
itis the duty of the court of general sossions to
endeavour to work it out, moulding its own proce-
dure and practice if necessary for Ehn-t. PUrpose,—
Reg. v, The Justices of the Ceniral Boiliwick, ex
parte MeEvoy, 7 V.L.R. (L.), 90,

Upon an application to general sessiong to
review an order for maintenance, if the ap-
pellant does not appear, the court may confirm
the order without hearing evidence, and may
award costs to the respondent.—Req. v, The
Chairman, &c., of General Sessions, Melbourne,
ex parte Kemball, 10 V.L.R. (L.), 40.

Under this section the court of general ses.
sions has power when confirming an order of
justices under section 44 hereof to award costa.
—Moncrief v, Moncrieff, 5 A.L,T., 192,
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order the discharge from prison of any person who may be imprisoned * The Marriage
* ) - . L. LI HSE)
in default of complionce with any order made under the provisions of S ssss

this Part of this Act.

53. No action shall lie against any justice for any matter or thing Limittionot
done or commanded by him in pursuance of this Part of this Act, unless justices.”
there be direct proof of corruption or malice and unless such action be .2 a1

commenced within three months after the cause of action has arisen.

64, One moiety of every fine shall be applied as the justice or apglication ot
justices may in his or their discretion direct either wholly for the use of i
the wife or child in respect of whose maintenance the original order has ™ ***
been made or partly for that use and partly for the use of the informer .
or party prosecuting.

Part V.—OrDERS OF PROTECTION FOR DESERTED WIVES,

B55. A wife deserted® by her husband may at any time after snch peserted wite
desertion apply to the Court or to a judge of county courts or to a Defebfn
police magistrate or to justices in petty sessions for an order to protect proteccion.
any money or property which she may become possessed of after such 5%
desertion against her hushand or his creditors or any person claim- o 85s.21,
ing under him; and such Court judge magistrate or justices, if satisfied §pdsee2i&22
of the fact of such desertion and that the same was without reasonable
cause and that the wife is maintaining herself by her own industry or
property, may make and give to the wife an order in the form contained
1 the Fifth Schedule hereto or to the like effect protecting her earnings i sehedute.
and property acquired since the commencement of such desertion from
her husband and all creditors and persons claiming under him; and
such earnings and property shall belong to the wife as if she were a

Jeme sole.

56. Every such order of protection, if made by & judge of county Befisration of
courts or & po{ice magistrate or justices in petty sessions, shall within oeref
thirty days after the making thereof be deposited with the Registrar- m.s. s
General; and the husband and any creditor or person claiming under 2 &21 Viet.
him may apply to the Court or to the jndge magistrate or justices by Provisol

whom snch order was made for the discharge thereof,

5%7. If the husband or any creditor of or person claiming under the remedy for
husband seize or continne to hold any property of the wife after notice Sgmrerenee
of any such order, the wife may bring a suit or make an application protection.
touching the same in or to any Court or judge having jurisdiction in the [ *
matter: and gach husband creditor or other person shall be liable to
restore the specific property and also to pay a sam equal to double the

value of the property so seized or held aftér such notice as aforesaid.

Tovigo 2.

58. Where any such order of protection is made, the wife shall siatus ot

during the continnance thereof be and be deemed to have been during Brotected wito

sach desertion of her in the like position in all respects with regard t0 w. proviso.

- (@) Desertion means that the husband leaves  cases of separation by mmtual consent.—Feck v.
the wife against her wish, and does not arise i Beck, 1 W. & W. (LE. & M.), 199,

VoL, IIIL 30
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« The prarvinge property and contracts and suing and being sned as she would be under
and Mat Couses 41, Aot if she obtained a decree of judicial separation.®

Order bo state 59, Every such order of protection shall state the time at which
andbecondle-  the desertion in consequence of which the order is made commenced;

getimoot -~ and the order shall as regards all persons dealing with such wife in

s 47, reliance thereon be conclusive as to the time when such desertion
ngoevie,  commenced,
¢ 1088. 0.

Part VI.—Ageravarep Assavnrs oN WIFE.

If husband 80. If a husband be convicted suminarily or otherwise of an
s, aggravated assanlt within the meaning of section thirty-nine of the
assaull, cours  (frimes Act 1890 upon his wife, the court or justices of whom & police
may ovder that N . .\ N .

wiebonot - magistrate shall be one before whom he is so convicted may, if satisfied
b that the fature safety of the wife is in peril, order that the wife shall no
«2'he Marriage Jonger he bound to cohabit with her husband; and such order shall

d Mat. O N . qe . .
Stat.amend. 4c¢ have the force and effect in all respects of a decree of judicial separation

v, on the ground of cruelty, Such order may further provide—
c 1984 1) That the hushand shall pay to his wife such weekly sum as
Force of order, the court or justices may consider to be in accordance with
S 0 wite, his means and with any means which the wife may have
for her support, and the payment of any sum of money
g0 ordered shall be enforceable and enforced against the
husband in the same manner a3 the payment of money is
enforced under an order of affiliation; and the court or
Justices by whom any sach order for payment of money
shall be made shall have power from time to time to vary
the same on the application of either the husband or the
. wife upon proof that the means of the husband or wife
have been altered in amount since the original order or
‘ any subsequent order varying it shall have been made :
Custedy of (2) That the legal custody of any children of the marriage
children. under the age of sixteen years shall, in the discretion of

the court or justices, be given to the wife.

Order dopendent Provided always that no order for payment of money by the husband,

contluct. or for the custody of children by the wife, shall be made in favour of a
wife who is proved to have committed adultery, unless.such adultery
has been condoned; and that any order for payment of money or for
the custody of children may be digcharged by the court or justices by
whom such ovder was made upon proof that the wife hag since the
making thereof been guilty of adultery; and provided also that all
orders made under this section shall be subject to appeal to the Supreme
Cowrt in such manner and under such conditions as the said Court by
any general rule may from time to time provide.

Parr VII.—DrcorEES FOR JUDICIAL SEPARATION.

Judicial sopars. ~ ~ 81. No decree for o divorce a mensd et thoro shall be made, but in
o osawte 11 eases in which such a deeree might have previously to the thirteenth

mensael thoro. - day of June One thousand eight hundred and sixty-five been pronounced

{#) It was held before ¢ The Married Women's  not entitled without his consent to take out
Property Act 1884 ” that a married woman having  probate of a will, by which she was appointed sole
separate property, and deserted by her husband,  executrix.—In the will of Woodhead, 7 V.L.R.
dnd who had obtained a protection order, was  (LP. & M.), 42.
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in England by any court having jurisdiction in the matter the Court The Marriage
@

may prononnce a decree for a judicial separation.

Mat, Ciauses
Stat. 1904 7 5. 48,

See 20 & 21 Viet.

62. A decrec for o judicial separation shall have the effect of a c 85e.7.
divorce « mensd et thore under the law existing previously to the Bffectsofand.

grounda for

thirteenth day of June One thousand eight hundred and sixty-five in decrestora
England, and such other legal effect as herein mentioned; and may be Jopsration,
obtained either by the husband or wife on the ground of adultery or of 7.5 .

cruelty® or of desertion without canse for a period of two years.®

b, 5 16

63. Application for judicial separation on any one of the grounds Husband or wite
aforesaid may be made by either husband or wife by petition to the Jiaypetition for
Court; and the Court, on being satisfied of the truth of the allegations sepavation.
therein contained and that there is no legal gronnd why the same o piorce
shonld not be granted, may decree such judicial separation accordingly; 4t 1839 2. 10,

and where the application is by the wife may make any order for

alimony which shall be deemed just.

Ib, 8.17.

64, Inall suits and proceedings other than proceedings to dissolve court toacton
any marriage, the Court shall proceed and act and give relief on Egupeioi™

ec¢lesiaati

principles and rules which in the opinion of the Court shall be as courts.

“The Marringe

nearly as may be conformable to the principles and rules on which the gngsas Cucses
ecclesiastical courts of England previously to the thirteenth day of June Stat. 186" 5. 51.

One thousend eight hundred and sixty-five ncted and gave relief, but*

b. &. 22,

subject to the provisions herein contained and to any rnles and orders
made by the said Court under the authority of any Act now or hereafter

in force authorizing the same.©

65, Any husband or wife upon the application of whose wife Or pecreeot
hushand as the case may be a decree of judicial separation has been scparation

obtained during

pronounced may at any time thereafter present a petition to the Court, the absence of

husband or wife

praying for a reversal of such decree on the ground that it was obtained may be reversed.
in his or her absence and that there was reasonable ground for the #.s 52

alleged desertion where desertion was the

ound of such decree; and ™* %

the Court may on being satisfied of the truth of the allegations of such
petition reverse the decree accordingly; but the reversal thereof shall

{a) Judicial separation will not be granted on
the ground of cruelty, unless there is & reasonable
apprehension of bodily barm. Cruelty to the
cgilidren will not be sufficient, nnless done with
an intention to annoy the wife.—Kennedy v.
Kennedy, 4 AJ.R., 106.

Cruelty must consist of gome ill-breatment which
endangers the life, the person, or the health, or
renders cohabitation unsafe, Habitual drunken.
nesa, frequent abuse, and occasional acts of
violence not of a grave character do not consti-
tute cruelty. Evidence that the hushband has
been bound over to keep the peace towards his wife
is admissible in ;;pport of & charge of cruelty.
i{-ﬂfag{xﬂmy v. Macariney, 3 V.LR. (LP. &

), 81.

If the wife becomes the assailant and uses anch
violence as is likely o cause the husband to
retaliate and to use violence in zelf-defence, that
i;) sufficient cruelty.—Terry v. Terry, § AJ.R.,

ib} In & anit for judicial separation, the court
will not ab the original hear'm‘f hear any evidence
a3 to the custody of the children. Any applica-

tion as to their custody, and a8 to alimony and
costs, shonld be made in Chambers after the hear.
ing. Semble, in a suit for judicial separation when
the Plea.dinga do not raise the question of the
wife’s character, the court, in considering who is
entitled to the custody of the children, will
not hear any evidence against her character.
Semble, it being the petitioner's proctor's dnty
to show what is 8 sufficient sum to pay into court
for the wife’s expenses of bringing a suit of judi-
cial separation, the court will not increase the
amount s¢ paid in.—Cawhwell v. Cawkiwell, 10
V.LE. (ILP, & M.}, 69.

{¢) In a suit by husband for divorce he failed
to prove his charges, The respendent alleged
and proved counter - charges of adultery and
cruelty, and asked, but not in her answer, for o
decree for judicial separation. Held, that looking
at the English Statute 20 & 30 Viet. ¢, 32, which
wasg not in foree in Vietoria, the court could not

ant the relief songht for.—-Smith v. Smith, 4
ir.J.R., 129.

Semble, thig section does not s,pgly to procedare.
—Biskop v. Bishop, § A.J.R., 43.

jcz
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«The Marricgs 10 prejudice or affect the rights or remedies which any other person
o, Mot 544 would have had in case such reversal had not been deerced in respect
of any debts contracts or acts of the wife incurred entered into or done

between the times of the sentence of soparation and of the reversal

thereof.
Courtmaydirect  * 86, In all cases where the Court makes any deeree or order for
B e 0limony, it may direct the same to be paid either to the wife herself or
orertrusice. o gny trastee on her behalf to be approved by the court; and may

7. 2.55. impose any terms or restrictions which to the court may seem expedient;

- 2 and maey from time to time appoint a new trustee if for any reason it
ghall appear to the Court expedient o to do. .
During fudicia} 67. In every case of judicial separation, the wife shall, from the
seporation 6o date of the decree and whilst the separation continues, be considered as
e mione B feme sole with respect to property of every description which she may
4 cerinin acquire or which may come to or devolve npon her® and such property
P may be disposed of by her in all respects as a_feme sole; and on her
Ib. 5. 25, decease the same shall in case she die intestate go as the same would
have gone if her husband had been then dead.
Tn case of 68. If any wife after judicial separation again cohabit with her

ohowed cohabt husband, all such property as she may be entitled to when such

property of wite _cohabitation takes place shall be held to her separate use, subject

scparaie use. however to any agrcement in writing made hetween herself and her
. &, Db, Y B

o Provis,  DUSband whilst separate.

During fudicia 89, In every case of & judicial separation, the wife shall whilst so
C] 100 hug- .

Band not Hable  Separated be considered as a_feme sole for the &mrposes of contracts and
forwites . wrongs and injurics and suing and being sued in any civil proceeding;

torta. and her hnsband shall not be liable in respect of any engagement or

ey contract she may have cntered into or for any wrongful act or omission
o by her or for any costs she may incur as plaintiff or defendant.
Provided that where upon any such judicial separation alimony has
been deereed or ordered to be paid to the wife and the same is not duly
paid by the husband, he shall be liable for necessaries supplied for her
use,
Durin;
ﬂ%‘ﬁ'ﬁ% 4 70. Nothing herein contained shall prevent the wife from joining

wite may Jointly 8% any time during » judicial separation in the exercise of any joint

Sxoeec Joint  power given o herself and her husband.
16, Broviso 1. The provisions contained in this Act respecting the property of

wite's property g wife who has obtained a decrec for judieial separation, or an order

;'i;ﬂ‘cﬁfgym for protection shall be deemed to extend to property to which such wife
howded  has hecome or shall become cntitled as executrix administratrix or
profeating  frustee since the decree for separation or the commencement of the
b, 8 88, desertion as the case may be; and the death of the testator or intestate

(z) By ante-nuptial settlement, real and per-
sonnl property of the wife was settled 2o that the
income during joinb lives of husband and wifa
was payable to her for her separate use without
powerof anticipation, The wife, having obtained
& decree of judicial separation, instituted a suit
againat the trustees of the settlement, praying
for an absolute conveyance to her of all the
sebtled property. [Meld, that the property was

not acquired, and had not come to or devolved
apon her since the decree, within the meaning of
thig section; that, although a woman entitled to
property, with a clause against anticipation, &e.,
may, whilat unmarried, require it to be discharged
of thiarestriction, yot & woman judicislly separated
i not for all purposes to be deemed anmarried. —
Mackintosk v. Clarke, 3 W.W. & &'B. (Eq.), 7;
afficned on appeal, 3 W.W. & a'B. (Eq.), 123.
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shall be deemed to be the time when sach wife hecame entitled as “Tre Marriage

executrix or administratrix, pomietot
. . . . 21 & 22 Viet.

72. In every case in which a wife obtains an order to protect her ;im::- & .
scharpe of

earnings or property or a decree for judieial separation, such order or geereeor
decree until reversed or discharged shall so far as shall be necessary for protecting order
the protection of any person dealing with the wife be deemed valid and credicors.
effectual; and no discharge variation or reversal of such order or decree #.2.5.
shall prejudice or affect any rights or remedies which any person would ™**
have had in case the same had not been so reversed varied or discharged

in respect of any debts contracts or acts of the wife incurred entered

into or done between the times of the making such order or decrec and

of the discharge variation or reversal thereof; and property of or to
which the wife is possessed or entitled for an estate in remainder or
reversion at the date of the desertion or decree as the case may be shall

be deemed to be inclnded in the protection given by the order or decree.

73. If any person in reliance on any such order or decree as afore- mdemnity to
said make any payment to or permit any transfer or act to be made or Riuce Meking
done by the wife who has obtained the same, notwithstanding such ieversed
order or decree may then have been discharged reversed or varied or orders
the separation of the wife from her husband may have ceased or at»*%
some time since the making of the order or decree have been discon- =
tinued, every such person shall be protected and indemnified in the same
way in all respects as if at the time of such payment transfer or other
act such order or decree were valid and still snbsisting withont varia-
tion in full force and effect and the separation of the wife from the
husband had not ceased or been discontinued: unless at the time of such
payment transfer or other act such person had notice of the discharge
reversal or variation of such decree or of the cessation or discharge of
such separation.

Parr VIII.—DEecreEs For DissoruTioN oF MARRIAGE.®
74. Any married person who at the time of the institution of the bivorcs in what

suit or other proceeding shall have heen domiciled in Victoria for two 55>
years and upwards may present a petition fo the Court praying on one or det1ss”s. 11,
more of the grounds in this section mentioned that his or her marriage

with the respondent may be dissolved—

(¢) On the ground that the respondent has without just cause pesertion.
or excuse wilfully deserted the petitioner and withont any
such caunse or excuse left him or-her continnously so deserted
during three years and upwards:

(5) On the ground that the respondent has during three years mabitan
and upwards been an habitnal drankard and either habitu- {funkenness
ally left his wife without the means of support, or habitnally neglect &e.
been guilty of cruelty towards her, or being the petitioner’s
wife has t%r # like period been an habitusl drunkard and
habitually neglected her domestic duties or rendered herself
unfit to discharge them :

{«) Inasmuch as this Statute gives the court collateral incidents of the suit.—Splat v. Splatt,
juriadiction in the main object of a suit for 11 V.L.R., 300,
dissolution of tarriage, it has jurisdiction in all
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“The Divorcs (¢) 'On the ground that at the time of the presentation of the
:::;ia:e tor petition the respondent has been imprisoned for-a period of
crime. not less than three years and is atill in prison under a com-
muted sentence for a capital crime or under sentence to
Eena,l servitude for seven years or. upwards, or being a
usband has within five years undergone frequent convie-
tions for crime and been sentenced in the aggregate to
imprisonment for three years or upwards and left his wife

habitually without the means of support :

Yiolent ssmilta (€) On the ground that within one year previously the
respondent has been convicted of having attempted to
murder the petitioner or of having assaulted him or her
with intent to inflict grievous bodily harm or on the ground
that the respondent has repeatedly during that period
assaulted and cruelly beaten the petitioner:

Adultery. (¢) On the ground that the respondent being a husband has
since the celebration of his marriage and the eighth day of
May One thousand eight hundred and ninety been gmlty of
adultery in the conjugal residence or coupled with circnm-
stances or conduct of aggravation or of & repeated act of
adultery. .

When diverce If in the opinion of the Court the petitioner’s own habits or conduct

e oenced,  induced or contributed to the wrong complained of, such petition may

fo.g 12, be dismissed; but in all other cases under this section if the Court is

satisfied that the case of the petitioner is established, the Court shall
pronounce & decree dissolving the marriage.

Application ot A domiciled person shall for the purposes of this section include a

ot o deserted wife who was domiciled in Victoria at the time of desertion,

2b.4.15. and such wife shall be deemed to have retained her Victorian domicile
notwithstanding that her husband may have since the desertion acquired
any foreign domicile, No person shall be entitled to- petition under
this section who shall have resorted to Victoria for that purpose only.

P 75. 1t shall be lawful for any husband® to present a petition to

E?E‘S?qu for the Conrt, praying thet his marringe may be dissolved on the

ground that his wife has since the celebration thereof been guilty of

Stal. 1864" ¢, 61,
Grongtoy  Court, praying that her marriage may be dissolved on the fground.
TROEFIAYE,

:ﬂ*ﬂﬁ%m adultery, )

2 & 21 Yiet 78. It shall be lawful for any wife® to present a petition to the
C. [-Ar

petation by wito that since the celebration thereof her husband has been guilty of inces-
marmage. ! tuous adultery or of bigamy with adultery or of rape or of sodomy

(@) Proceedings for o dissolution of marriage are
not anthorized when the complainant is the eom-
mittee of o lunatic, but a judicial s‘?ara.t.ion ma,
be granted.—Millar v, Aunand, 2 W, & W. (LE.
& M.j, 137.

{5) The court has juriadiction to dissolve
a marriage celebrated in Victorin between a
woman domiciled there and & foreigner who has
not abandoned hig domicile of origin, though such
foreigner be resident and domiciled in hia own
eonntry at the commoncement of and during the
suit.—Ho-g-mic v. Ho-a-mie, 8 V.L.R. [I.%’. &
M.y, 113.

A hushand and wife left the country of their

domicile under an engagement as members of a
theatricol company, with no intention of return-
ing to that country, but with the intention of
making o tour of the Ausiralian coloniea, and
making Victorin their bead-gquarters. In the
course of making such tour they remained in
Melbourne s short time on two occasions, On o
suit for dissolution of marriage, inatituted by the
wife sgainst her husband, who was then in New
Zealand: Held, that the facta warranted the con-
clusion that the parties were bond fide domiciled
in Victoria, snd that the court had jurisdiction to
%_rant the relief prayed.—Cremar v. Cremor, 12
.L.R., 738.
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or of bestiality or of adultery coupled with such cruelty® as without “The Marage

and Mat, Causes

adultery would have entitled her to a divorce e mensd et thoro under st 15617 5. 62.
the law existing previously to the thirteenth day of June One thonsand 2 %21 Viet.
eight hundred and sixty-five in England or of adultery coupled with® ’
desertion without reasonable excunse for two years or upwards.® And

every petition under thig and the last two preceding sections chall state

as distinctly as the nature of the case permits the facts on which the

claim to have such marriage dissolved is founded.

77. For the purposes of thiz Act incestnous adultery shall be taken seaning ot

to mean adultery committed by a husband with & woman with whom if \%

cesluous
ultery and of

his wife were dead he could not lawfully contract matrimony by reason b
of her being within the prohibited degrees of consanguinity or affinity; &t bovie.
and bigamy shall be taken to mean marriage of any person being
married to any other person during the life of his or her former wife or
husband, whether the second warriage shall have taken place within

the dominions of Her Majesty or elsewhere.

78. Upon any such petition presented by a husband, the petitioner Adulterertobe

a co-regpondant.

shall make the alleged adulterer a co-respondent fo the said petition [, ",
unless on special grounds to be allowed by the Court he shall be excused m. s 2s.
from s0 doing.® And on every f,pei;ii:ion presented by & wife for dis-

solution of marriage the court i

it see fit may direct that the person

with whom the husband is alleged to have committed adnltery be made
a respondent. And the parties or either of them may insist on having Causemay be

the contested matters of fact tried by a jury as hereinafter mentioned.

tried by a jury.

79. It shall be lawful for a law officer if he think fit to oppose Law officer may

the petitioner’s obtaining a decree of dissolution of marriage (@

oppose petition.
T?, 8. 65,

80. By leave of the Court or of a judge any other person may Strangers may

oppose the }fetitioner’s obtaining a decree of dissolution of marriage; cuses ot
eave shall be granted except apon an. affidavit showing to Snoivance to

but no such

admitted in

the satisfaction of such Court or judge that there is reasonable ground chesotntion of
to believe that the petitioner has been in some manner accessory to of z; o es.

conniving at the adultery.

{x) Acts of violence exercised by a husband
towards his wife while in & state of intoxication,
freguently repeated during a long interval of time,
an constituthg a cumulative series of acty of
misconduct, leading to the inference that the same
state of things will be continued in future,
amount to such legal cruelty as will support a
petition for disselution of marriage on the ground
of adultery and cruelty.—Cremar v. Oremar, 12
V.L.R., 738, .

() A husband separated from his wife and
remained gway for three years. He furnished
her with some money, but she declined to live
with him again unless he prepared a home for
her. In a suit against him for divorce on the
ground of adultery and desertion, the conrt held
that the wife was entitled to more than mere
support; that it must be such as would enable
them to live together,—Nimmo v. Nimmo, 3
AJ.R., 132,

A wife is entitled to more than pecuniary sup-
port; she is entitled to the society and protection
of her husband, and the support must Ee such aa
to enable them to live together.— Wilkinson v.

Wilkinson, 13 V.L.R., B68.

{¢) A petitioner in his petition charged his
wife with having committed adultery ¢ with
one T., and other persons unknown to him.” No
order bad been obtained excusing the petitioner
from making these other persons co-respondents.
Before the answer was delivered the respondent
applied to have the petition dismissed, on the
ground that the petitioner had not obtained the
order of the conrt excusing him from making these
unknown persons co-respondents, Held, that the
suit had not reached 5& stage at which it was
too late to obtain an order dispensing with these
unknovwm persons as co-respondents,—Bowring v.
Bowring, 14 V.L.R., 119,

{d) After o decree for disselution of marri
had been pronounced by the court, but before the
decree had been drawn up, it is too late for the
Attorney-General to intervene on the ground of
collusion, The words “‘obtaining » decree” in the
section refer to the pronouncing of the decree, and
not; the drawing up, which is merely a formal act
to be done after the decree is obtained.—Bury v.
Bury, 1 V.R. (LE. & M.}, 20, 33,
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o The Marriame
and Mil, Canves
Stal. 1303" 5, 67,
Court to be
sabisfied of

- shaence of

collusion.

20 & 21 Viot.
<. 864, 20,

(Cases in which
petition is
dismissed.

Ib. 5. 68,

Th. a. 30,

Cages in which
dissolution of
1m-rr|t:&fc may be
decrecil.

1), 4. 0D,

Ib, 8. 31,

81. Upon any such petition for the dissolution of a marriage, it
shall be the duty of the Court to satisfy itself so far as it reasonably can
not only as to the facts alleged, but also whether or not the petitioner
has been in any manner accessory to or conniving at the adultery or has
condoned the same, and shall also inquire into any counter charge which
may be made againgt the petitioner.® '

82. In case the Conrt on the evidence in relation to any such
petition is not satisfied that the alleged adnltery has been committed,
or finds that the petitioner has during the ma,rriaﬁf been accessory to
or conniving at the adultery of the other party to the marriage, or has
condoned the adultery complained of, or that the petition is presented
or prosccuted in collusion with the respondents or cither of them
or with any person lable to be made a respondent under the pro-
visions hereinbefore contained, the Court shall dismiss the said
petition.©

83. In case the Court is satisfied on the evidence that the case of
the petitioner has been proved,” and does not find thet the petitioner
has been in any manner accessory to or conniving®® at the adultery of
the other party to the marriage or has condoned the adultery complained
of or that the petition is presented or prosecuted in collnsion with the
respondents or cither of them or with any person liable to be made a
respondent under the provisions hereinbefore contained, the Court shall
pronounce & decree declaring such marriage to be dissolved. '

(¢} In asuit by & wife against her husband for
disaolution of marria,

band for dissolution of marriage on the ground
on the

ground of adultery
and desertion, the court will act on a clear, dis-
tinet, and unequivocal admission of adultery by
the husband, deposed to only by the wife and her
father, if aatial?cd that the evidence ig truat-
worthy.—Adrnold v. Arnold, 13 V.L.R., 249.

Great and even suspicions cantion will be ob.
served by tho court in dealing with the uncorre-
borated evidence of a potitioner in suits for
dissolwtion of marriage or for judicial separation,
a8 to adultery or cruelty alleged, more especially
in cases when forther evidence is easily procur-
able, or whero the charge is denied by the re-
spondent. In a suit for dissolution of marriage on
the ground of adultery and cruelty, where neither
iz the suit defended nor the charge of cruelty
denied by the respondent, and where there is no
renson to suspect collusion, the uncorroborated
testimony of the petitioner may be sufficient to
au[Lport the charge.—Cremar v. Cremar, 12
V.L.R., 738.

{8) This section, togethor with sections 67, 101,
and 124, placo the judge te whom application
is made ifor a new trial, on the ground of the
verdict being against evidence, in & similarposition
with aimilar duties and powers as the court to
which an application used to be made in jts com-
mon law jurisdiction, and the court onght to be
stisfied with the verdict of a jury in the diverce
jurisdiction, unlesa it can assign definite and
strong reasons for dissatisfaction, smongst which
is not to be included the fnct that the court itself
would have come to & different conclusion.—
Malpas v. Malpas, 11 V.L.R., 671,

The court, in an unopposed petition by o hus-

of the adultery of hia wife has jurisdiction to
cross-gxamine the petitioner and to call witnesses
to prove his collusion with his wife, and that he
himself has heen guilty of adultery, if, en com-
munication with the conrt by the husband of the
woman with whom the petitioner is said to have
committed adultery, it has reason to suspect any~
thing of the kind, and if upon auch examination of
witnesses it believes that there has been such
collugion and such adultery by the petitioner, it
will refuze to make a deeree nisi,—Kirk v. Kirk;
15 V.L.R., 118,

{¢) The fact that a petitioner has had a previous
petition against his wife dismissed on the ground
that he had been guilty of adultery is no bar to a
fresh petition against his wife and the same
co-respondent wherein fresh acts of adultery are
charged since the disminsal of the first petition.—
Weeding v. Weeding and Rose, 16 V.L.R., 134

{d) The court will not in an undefended. suit

ant & decree for the dissclution of a4 marriage
if the marriage be proved only by the evidence
of the hushand or wife alone, without correbor-
ztéion.—Dawls'ng v. Dowling, 10 V. L.R.(LF. & M.},

The uncorroborated evidence of the petitioner
is insufficient to support a charge of cmelg or
adultery when denied by the respondent.—Little
v. Little, 4 A.J.R,, 143; following Cusey v. Cascy,
1W. & W. (LE. & M.), 34; and Beck v. Beck, 1
W. & W. (LE. & M), 1%9.

{2} Connivance implies coneent, active or paa-
sive, and ah intention on the part of the person
charged with conniving that fuilt should ensue.—
Hayle v, Hayle, 10V LR, (I.P, & M.),59. .
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84. Every decree for a divorce shall in the first instance be a «PaeMarriage
decree nisi not to be made absolute till after the expiration of such S s
time not less than three months from the pronouncing thereof ag the 4¢188%s. 20
Court shall by general or by special order from time to time djrect;g::’::; 28 Vict
and during that period any person shall be at liberty in such manner cisds7.
as the Court shall by general or by special order in that behalf from
time to time direct to show cause why the said decree should not comsion,
be made absolute by reason of the same having been obtained by
collusion or by reason of material facts not having been brought
before the Court, and on cause being so shown the court shall deal
with the case by making the decree absolute, or by reversing the
decree nisi, or by requiring further inquiry or otherwise ag justice may
require; and at apy time during the progress of the cause or before
the decree is made absolute any person may give information to the
Attorney-General of eny matter material to the due decision of the
case, and the Attorney-Gteneral may thereupon take such steps as he
may deem necessary or exaedient; and if from any such information mtervention.
or otherwise the Attorney-(Gieneral suspect that any parties to the suit
are or have been acting in collusion for the purpose of obtaining
a divorce contrary to the justice of the case he may by leave of
the Court intervene in the suit alleging such eause of collusion and
subpeena witnesses to prove it; and it shall be lawful for the Court to costa
order the costs arising from such intervention to be paid by the parties
of such of them as it shall see fit, including & wife if’ she have separate

property.

85. On every decree nési in any suit or other proceeding for disso- Making decree
lntion of marriage pronounced after the coming into operation of this vl
Act the Prothonotary shall endorse a notice that if tEe petitioner or det1859”s. 4,
respondent shall contract marriage before such decree has been made
absolute he or she will be guilty of bigamy; but it shall not be necessary
for the petitioner to move to make any decree #és: hereafter pronounced
absolute.  After the expiration of the time limited in that behalf the
Prothonotary on the request in writing of the petitioner and if no
matter in O{Jposition to the final decree 1s then pending may issue the
decree absolute as of course.

86. The Court shall not be bound to pronocunce such decree of cesesin which
dissolution if it find that the petitioner has during the marriage been (i oy refuse
guilty of adultery, or if the petitioner in the opinion of the Court have dissolution.
been guilty of unreasonable delay in presenting or prosecuting such , i Gecs
Eetition, or of cruelty towards the other party to the mairiage, or of et 195 °= ™

aving deserted or wilfully separated himself or herself from the other & si. Peoviso.
party before the adultery complained of and withoat reasonable excuse,
or of such wilful neglect or misconduct as has conduced to the

adultery.@

{2) A hushand is not bound to entertain sus-
picions, but he ought not to put his wife in a
position of temptation, and if he is aware that
she has fallen into such a position, and is medi.
tating fo do wrong, he is bound to take steps to
the utmost of his ability to remove her irom
that position or prevent her from carrying out
any wrong intentions, His omission to do so
amounts to misconduct within the meaning of

the Act.—Bathgate v. Bathgate, 2 W. & W,
(LE. & M.), 129.

In & mit for dissolution of marringe by hus.
band against wife, on the ground of adultery, the
court, in exercising itsdiscretionunder this section,
where the petitioner himself has been guilty of
adultery, will have regard to condonation there.
of by the respondent, if proved in evidencs,
although not pleaded by the petitioner. To
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8%. The Court may if it think fit on any such decree order that

Gnadat Sust® the husband shall to the satisfaction of the Court secure to the wife such

Alimony,
20 & 21 Viet,
¢ 8% g 32.

gross sum of money or such annual sum of money for any term not
exceeding her own life as, having regard to her fortune (if any) to the

ability of the hushand and to the conduct of the parties, it deems ren-
sonable; end for that purpose may settle and approve or refer it to the
Master of the said Court to settle and approve of a proper deed or
instrument to be executed by all necessary parties; and the said Court
may in such case if it see fit suspend the pronouncing of its decree until
such deed shall have been duly executed; and upon any petition for
dissolution of marriage the Court shall have the same power to make
interim orders for payment of money by we:i(fof alimony or otherwise to
or

the wife as it would have in a suit institute

Judicial separation.©

eatablish condonation against the wife much
stronger evidence is roquired than to establish it
against the husband. Adultery of the husband
petitioner, proved in a suit for dissolution of mar-
riage, may form a discrotionary bar to the peti-
tioner’s relief, slthongh it haa been condoned by
the respondent. As a general rule, where the
petitioner has himaclf been guilty of odaltery,
the petition should be dismissed, rolief only being
given where there are palliating circumstances, or
something special in the particular case to call
for the exceptional interposition of the court in
the petitioner’s favour.— Weeding v. Weeding and
Rose, 13 V.L.R,, 215.

The mere mistake of a husband in allowing
hia wife, suffering from habitual drunkenness, to
leave his protection for four years, even though
it has led to her subsequent infidelity, ia not such
wilful neglect or misconduct within the meaning
of this aection ns to disentitle him to relief; nor
is the allowing her, after he believes her to have
committed adultery, to ke-e%a boarding house for
male boarders apart from him necessarily such
on act a3 to disentitle him to relief, where the
adultery complained of was not with any of the
Jboarders, though it tock place at the boarding
house.— White v. While, 13PV.L‘R., 239.

Where a husband leavos hia wife, absonts him-
self for several years, and neglects to provide her
with means of livelihood, such absence not being
necesaary in the puranib of his ordinary avocation
—this is desertion or wilful separation without
reagonable exense, and is willul neglect conducing
to her adultery (first committed after auch deser-
tion) within the meanin% of thia section, even
though the wife had a father with whom she
could have lived, the huaband heing aware that
she did not and would not remain in her father’a
house. Where a husband has waited several years
after the discovery of his wife's adultery, snd the
court has renson to believe that his real motive for
not at once instituting Iifoceedinga was that his
church would not allow him to marrly again after
procuring a diveree, such conduct will be regarded
as “unrcasonable delny” within the meaning of
thiz gection. Quamre, whether religious scruples,
entertained bond fide at the time of the discovery
of the adultery, s to the proll)riety of the disso-
lution of the marriage, would excuse a delny
otherwise unreasonable.—O0'Connor v. O'Connor,
12 V.L.R., 324. .

For circumatances where the husband’s miscon-
duct was not considered to conduce to the adultery

of the wife, see Afmxwell v, Maxwell, 6 V.L.R.
(LP. & M.), 117.

Facts constituting wilful neglect or misconduct
within the meaning of this section.—See Mylesv.
Myles, 1 W. & W, (LE. & M.), 204: Roulsion v.
Roulston, 1 W, & W. (LE, & M.), 206; Terry v.
Terry, 1 W. W, & o'B. (LE. & M.}, 76.

A wife obtained o decree against her husband
for judicial scparation on the ground of cruelty,
Subsequently she committed adultery. On peti-
tion by the husband for divorce, fgld, that the
decree of separation had not conduced to the sub-
sequent adultery of the wife, and decree granted
for the dissolution of the marriage.—Bailey v.
Bailey, 2 W. W. & o'B. {LE. & M.}, 89.

The court has diseretion to reinse a divorce
where there is misconduct conducing to the

* adultery, though there may not have been abao-

lute eruelty conducing thereto.—Bythell v. By-
thell, 3 A.J.R., 68.

‘When the adultery took place before the passing
of ¢ The Marriage and Matrimonial Causes Statute
1865,” and at the time it came into force the peti-
tioner waa nearly blind and unable to work at his
trade, the delay was held o be sufficiently excused.
—Daniet v. Daniel, 3 AJ.R., 132,

Adultery by the husband petitioner, althongh
condonedrgy the respondent, does not relieve the
Court from the duty of inquiry and the exerciae of
the judicial discretion imposed on it by law.—
Hagle v. Hayle, 10 V.L.R. (L.P. & M.), 59,

{a} Where o deed of aeparation had been en-
tered into, making o provision for the wife, but
it wos doubtful whether such deed could be en-
foreed after & dissolution of marriage by reason of
thewife'sadultery, and where the wife had brought
no fortune to the husband, the court refused to
grant her permanent alimony.—Fisher v. Fisher,
3 V.L.R. (I1.P. & M.}, 86.

A wife againat whom a decree for dissolution
has been pronounced may apply for permanent
alimony, notwithatanding that she has filed no
Betit.ion for permanent alimony, and her answer

oea not state that any such application will be
made, At common law, & wife,l:)y her adultery,
deprives herself of any right to bind her husband
for her support, and the same rule should be fol.
Yowed by this court, save in exceptional cages, or
where the wife haa brought a fortune to her hus.
lﬁinnd.l-;sCamaby v. Cornaby, L W. & W, (LE. &

.}, 195.

Principles upon which alimony pendente lite is
allotted, considered. Aain Eug{u.nd the practice
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88. Wherever a decree for a dissolntion of marriage is obtained “7%e Divores

against a husband who has no property on which the payment of any ;,

Aect 1880 " &, B,
ower to arder

gross or annual sum can be secured to the wife, it shall be lawful for monthiyor

eckly pay-

the Court to make an order on the husband for payment to the wife ments to wite

from husband

during their joint lives of such monthly or weekly sums for her main- §Shaoiuhon

tenance and support as the Court may think reasonable.

Provided of marnage.

always that if the husband shall afterwards from any cause become * Vick <2
unable to make such payments, it shall be lawful for the Court to
discharge or modify the order or temporarily to suspend the same as to
the whole or any part of the money so ordered to be paid and again to
revive the same order wholly or in part as to the Court may seem fit.
Provided also that if the wife shall marry again or if there be any
other just cause for so doing, the Court may on proof of that fact
discharge the said order, or if there be infant children in her custody

may vary the same.

89, Where on the petition of a husband for a divorce the alleged When aliegea

ulterer o

aduolterer is made a co-respondent, or where on the petition of a wife the co.respondent

he may be

person with whom her husband is alleged to have committed adultery is BSmeste.
made a respondent, it shall be lawful for the Court after the close of sut.

“ The Marriage

the evidence on the part of the petitioner to direct such co-respondent ,..'% . Carms
or respondent to be dismissed from the suit, if it shall think there i3 not Stat. 186" 2.72.

21 & 22 Viet,

sufficient evidence against him or her; and in its discretion to award ¢ 165 1.

him or her costs.

90, When the time limited for appealing against any decree Libertyto

parties to marry

dissolving a marriage shall have expired and no appeal shall have been 3gin.
presented against such decree, or when any such appeal shall have been 2.5 7.
dismissed, or when in the result of any appeal any marriage shall be 20% 21 ¥t
declared to be dissolved, but not socner, it shall be lawful for the
respective parties thereto to marry again as if the prior marriage had

been dissolved by death.

. In cases where under this Act there shall be no right of appeal, the ,TrMawriage
parties respectively shall be at liberty to marry again at any time after St 183" 516,

the pronouncing or issue of the decree absolute.

31 & 52 Vict.
. 778 3.

of decreeing alimony to be paid quarterly appears
to have grown out of the circumstances that in.
comes there are mostly received quarterly; andas
incomes in this colony aremostly received monthly,
the principle laid down in Eogland is best pre.
served by departing from the practice, and by
direeting the alimeny here to b‘emp&id moenthly.—
iy th v. Molesworth, 1 W, & W. (LE. &

.}, 57,

Alimony pendente lite is payable from the service
of the citation, and not from the date of its return.
A discretion is to be exercised by the court as to
the intervals at which alimony is made payable,
Some place ahould be fixed by the court at which
the alimony should he payable.—Dawies v. Davies,
2W. & W.{LE. &M.), 124

An attachment will be granted for non-pay-
ment of arreara due under a decree for a]jmc%y
pendente lite.—Hunter v. Hunter, 2 W. & W,
(LE. & M.), 123.

The Court has jurisdiction to award alimony
pendente lite where the wife is the respondentina
guit for divorse. A petition for alimony pendente
dite need not be signed by the petitioner. Where
the wife ia respondent in the main cause, her
petition for alimony pendente lite need not be

personally served on the hushand, .4 Zter where
the wife is petitioner in the main eanse. Where a
petition for alimony pendente Zite was served upon
the hushand’s proctor two days after it was filed
—Held, that such service was aufficient, but that
the time for answering should run from the ser-
vice, and not from the ﬁli.uﬁg.-—F cwler v. Fowler,
2W. & W, (ILE. & M.}, 126,

The proportion of one-fifth of the husband’s in-
come is not always te be observed in allowing
alimony; the sources from which his income is
derived are to beconsidered. Where thatincome
arizes chiefly from trade profits, the proportion
should be lower than where derived from property.
—Pardey v. Pardey, 2 W.W. & 2'B. (LE. &
M.), 58; see Smith v. Smith, 3 A.J.R., 62.

hearing petiticns for alimony, the ordinary
rules of pleading are to be followed, rnd no case
is to he llijeard except that made by the pleadings,
Where children of the marriage are kept by the
mother, the question of their support should not
be regarded in fixing the amount of alimony to be
awaarﬁed to her ; but provision for their mainten.
ance shonld be made distinct from the a]imc{%y
allowed to the mother,—Sansom v, Sansom, 2 W..
& W. (LE. & M.), 147.
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“ The Marriage 91, No person authorized by this Act to celebrate marriage shall
Ge e S5 be compelled to solemnize the marriage of any person whose former

Noperson  mArTiage may have been dissolved on the ground of his or her adul-
alommize  tery, or shall be in any manner liable for solemnizing or refusing to
martixe ot golemnize the marriage of any such person.

persona,

20 & 21 Vic, <. 45

8. §7. Droviso. Part IX,—REMEDIES AGAINST ADULTEBER.

Action for erlm, 92. No action for eriminal -conversation shall be commenced in
con, abolished. . )

. 5.1 Victoria.

Ib. = 59. 93, Any husband may either in a petition for dissolution of

ey marriage ot for judicial separation claim damages from any person on

Tomaeuerer the ground of his having committed adultery with the wife of such
o e g petitioner; and snch petition shall be served on the alleged adulterer
and the wife unless the Conrt dispense with such service or direct some
other service to be substituted; and the cleim made by every such peti-
tion shall be heard and tried on the same principles in the same manner
and-subject to the same or the like rules and regulations as actions for
criminal conversation were previously to the thirteenth day of June One
° thousand eight hundred and sixiy-five tried and decided in courts of
common law; and all the enactments herein contained with reference to
the hearing and decision of petitions to the Court shall so far as may be
necessary be deemed applicable to the hearing and decision of petitions

presented under this enactment.

Damages to b 94, The damages to be recovered on any such petition shall in all
S paid © cases be ascertained by the verdict of a jury although the respondents

according totho p aither of them may not appear; and after the verdict has been given

direction of the

Court, such damages shall be paid or ap]ilhed in such manner as the Court
;:;?J.:. 4  directs; and it shall be lawful for the Court to direct that the whole or

any Eart thereof shall be settled for the benefit of the children (if any)
‘of the marriage or as a provision for the maintenance of the wife.
Provided that if such petition be dismissed, no demages shall be given
to or on the behoof ofp any such petitioner.

Court may order 95. When in any pefition presented by a hushand the elleged
Multerertopay g dulterer has been made a co-respondent and the adultery has been
" IbeTs. established, the Court may order the adulterer to pay the whole or any
I, 5. 8. part of the costs of the proceedings.

Panr X, —ProvisioNs Fok THE BENEFIT oF CHILDREN,

Coutt may mako 98. In any suit or other proceeding for obtaining a judicial
o soparation or a decree of nullity of marriage and on any fpet’.ition for
;:‘?r;’;- dissolving & marriage, the Court may from time to time before making
T e 85 its final decrec make such interim orders and may make such provision

in the final decree as it may deem just and proper with respect to the
custody maintenance and education of the children the marriage of
whose parcats is the subject of such suit or other proceeding; and ma
if it think fit dircet proper proceedings to be taken for placing suc
children under the protection of the said Court.@

(1t} Interim orders for the custody and main. will be mado on an application for the custody
tenance of children may be made under this sec-  and maintenance of children as on application
+ tion where the children heve ne preperty. The  for alimony. — Janes v, Jones, 1 W.W. & «'B.
same presumption as to the wife's innocence  (LE. & M.), 86.
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97. The Court after a final decree of judicial separation nuility of « Tre Marriage
marriage or dissolution of marriage may upon aﬁplication (by petition} St Tees s,

for this purpose make from time to time all sue

orders and provisions Courtafter final
decres nay

with respect to the custody maintenance and education of the children makesuchorder.
the marriage of whose parents was the subject of the decree, or for 2242iviet.

placing such children under the protection of the Court, as might have

¢ 184,

been made by such final decree or by inferim orders in case the pro-
ceedings for obtaining such decree were still pending,

98. The Courtafter a final decree of nullity of marriage or dissola- Gours afier finat

decree may

tion of marriage may inquire into the existence of ante-nuptial or post- inguire asto
nuptial settlements made on the parties whose marriage is the subject sttlementsand

ke orders

of the decree, and may make such orders with reference to the application therem sor

children. *

of the whole or a portion of the property settled either for the benefit 7, , 5
of the children of the marriage or of their respective parents as to the « The Mamviage

and Mal. Causeg

Court shell seem fit.® Provided that the Court may exercise the powers Star, dmend.

vested in it by the provisions of this section notwithstanding that there 11

are 1o children of the marriage,

8837 . 22,
5.

41 & 42 Vict.
193 8.

99. Where the Court pronounces a decree of divorce or judicial courtmay setite

property of

separation for adultery of the wife, if it be made to appear to the Court §iitersus wite
that the wife is entitled to any property either in possession or reversion, for beaefibor

innoeent party

the Court if it think proper may order such settlement as it shall sdchidren of

think reasonable to be made of such property or any

marriage.

art thereof for ., yariage

the benefit of the innocent party and of the children of the marriage or and ¥at. Couses

etther or any of them.

Stat, 18047 8, B2,

20 & 21 Viet.
¢, 858, 45,

100. Any instrument executed pursuant to such order made at the coverture notto

time or after the pronouncing of a decree of divorce or judicial se

i invalidate
ration instrument

shall be deemed valid and effectual in the law, notwithstanding the exeouted under
existence of the disability of coverture at the time of the execution 7, . g

thereof,

Parr XI.—PROCEDURE.

23 & 24 Vict.
¢ lide &,

101. It shall be lawful for o single jndge of the Supreme Court A single judge
alone to hear and determine all matters arising in the said Court in it 1y excrase,
divorce and matrimonial jurisdiction, and to exercise all powers and mFu Court.

H The Narridge

authority whatever which might previously to the seventh day of May .5 Gnises
One thousand eight hundred and ei%)hty-four have been heard and Stat amend.

determined and exercised respectively by the Full Court; or where the
single judge deems it expedient in relation to any matter which he

Aef 1883 * 4. 15,

b, 8.1,
Single judge

might hear and determine alone by virtue of this Act to have the mayealinthe

nimistance of

assistance of one other judge of the said Court, it shall be lawful for Jsansadl.
the single judge to sit and act with such one other jndge aceordingly
and in conjunction with such other judge to exercise all the jurisdiction

powers and authority of the said Court.®

{a) After a decree of dissolution of marringe on
the ground of the wife’s adultery, where the wife's
settled property realized an income of about £9580

per annun, and there were five children of the’

marriage, one of whom was living with the re-
spondent and four with the petitioner, the hus-
band’s salary being £700 ‘per anuum, the court
made an order that the trustees ghould pay £250
per annum to the redpondent for her own henefit,
and £60 per annum for the maintenance and
‘education of the child living with her, and should
pay the residue of the income to the petitioner for

the benefit of himself and the four children living
with him.—Hickiing v. Hickling, 10 V.L.R. (LF.
& M), 44,

(¥} Under the combined effect of this section and
section 124, a single judge sitting in the divorce
jurisdiction has power to hear anapplication for a
rule #nisi for a new trial, and to make the rule
absolute. The application for a rule should be
made before the (l)ecree is pronounced. — Belcher
152 Belcher and McKenzie, 10 V.L.R. {I.P. & M.},

It is unnecessary to obtain a judge's order

*
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“The Marriage
and Mat. Couses
Stat. drand,

102. Provided always that the single judge may where he shall
deem it expedient direct that any such matter as aforesaid shall be

4ct1883” 8. 16, honrd and determined by the Full Court.

Judge may
direct ony
matter to be

108. Any suit or other proceeding under this Act may be heard

heardbythe Fall gnd tried before a judge of the Court at any sittings of the Court held

Suits may be
tried at Assize
Courts.

“he Divarce
Acl1888" 5. 2,

in the bailiwick in which the husband and wife reside or last resided
together, and such judge is hereby authorized and required to hear and
determine such suit or other proceeding according to the rules and
regulations existing in that behalf, and such judge shall have the

game powers and authorities as a single judge of the Court in the
divorce and matrimonial jurisdiction in Melbourne.

Queations of fack
moy e bried

104. In questions of fact arising in Eroceedings under Parts VIL
moybetried o VIIL IX. and X. of this Act it shall

e lawful for, but except as

« 1o Marriage hercinbefore provided not obligatory upon, the Court to direct the truth

and Mal. Caupes

S8 5e thereof to be determined by the verdict of a jury.(®

20 & 21 Vict.
¢, 858, 30,

105. When any such guestion shall be so ordered to be tried, such

Such question to question shall be decided in the manner provided by any law now or

be tricd ag an
isaue,

I, .85, issue.

Mode of
conungncing
proceedings.
“The Digoree

hereafter in force empowering the Cowrt or a judge thereof to direct an

108. From and after the coming into operation of this Act it shall
not be necessary to present a petition for dissolution of marriage or
judicial separation to a judge of the Court for his acceptance or to

Act18897s.3. deliver a copy of such petition to a law officer, but proceedings shall be
commeneed by filing in the office of the Prothonotary a petition in the
Sixth Schedule, form in the Sixth Schedule hereto or to the like effect, together withan
affidavit such as is now or may hereafter be prescribed by the rules of

court. .

Aiﬂdaviti;l
supportoi o
pctﬂ}t?on‘

107. Every person seeking o decree of nullity of marriage or a
decree of judicial separation or o dissolution of marriage or decree in a

“The Marriage 8UIL Of jactitation of marriage shall, together with the pefition or other

wned Mot Coepes

b application for the same, file an affidavit verifying the same so far as

Tb. &, 41.

Servico of
petition,
Tb. 8. 87.
Ib. 8. 42,

he or she is able to do so, and stating that there is not any collusion or
connivence between the deponent and the other party to ti

e rarriage.

108. Livery such petition shall be served on the party to be
affected thereby either within or without Vietoria in such manner as the
Court shall by any geaeral or special order from time to time direct; and

for that purposc the Conrt shall have and exercise all the powers it now
possesges by law. Provided that the said Court may dispense with such
service altogether in case it shall seem necessary or expedient so to do.®

for the trisl of a cause hefore n single judge.
Causes may bo set down for trial without a
judge’s crder directing them to be tried by
one or more judges.—Cameron v. Cameren, G
ALT., 26 .
{#) In & auit for nullity the court has a dis-
cretionary jurisdietion to direct the trial of
%nestions of fact by a jury.—Bishop v. Biskop, 5
.J. K., 45,

In an undefended suit for dissolution of
marriage, the court has no jurisdiction o direct
o guestion of fact raised by tho petition to be
tried by a jury.—Dowling v. Dowling, % V.L.R.
(LP. & M.}, 58.

Where the reapondent left the suit undefended
it woa Aeld that there could be no ¢“issne of fact”
for trial by s jury as between the petitioner and
the respondent. — Bury v. Bury, 1 V.R.

(t) Higinbotham, J. (in Chambers), made an
order dispensing with service of the citation and
petition upon a respondent who had deserted his
wife and gone to live in Chins, where he had
lil}tzérried sgain, — 4k Neang v, Ah Nang, 4 AL.T,

In a suit by the wife for judicial separation,
where the respondent has absconded—and the
petitioner stated, upon afidavit, that she had been

(LB & M.}, 20.
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109. The Cowrt may if it think fit order the attendance of the * The Marriage
petitioner or respondent, and may examine him or her or permit him T dran Cruies
or her to be examined or cross-examined on oath on the hearing of any Examination of
petition; but no such petitioner shall be bound to answer any question x ;;":;th
‘tending to show that he or she has been guilty of adultery.

¢ 35, 43,

110. In any suit or other proceeding instituted for dissolution of power to grant
marriage or judicial separation if the respondent shall oppose the relief rasirient,
sought on the ground of any cause entitling either husband or wife to “Tho Disores
any relief under this Act, the Court may in such a suit give to the i o
respondent on his or her application the same relief to which he or she s.2
wonld have been entitled in case ke or she had filed a petition secking
such relief.

111. When a wife in any such suit or other proceeding has 83 Powertoorder
petitioner duly filed her petition or as respondent has duly entered an T oy
appearance, the Court if it considers she has not sufficient separate estate oo her cose
may order the husband to pay into court a sum of money suflicient to .47,
enable her to have the merits of her case investigated by a proctor, and
guch sum or part thereof may on the certificate of the taxing master
be paid to the wife or her proctor on such master being satisfied that such
sum has been properly incurred or spent in ascertaining whether the
wife has o good cause of suit or defence on the merits thereof; and if
after investigating the case the wife’s proctor is of opinion that she has
a good canse of action or defence on the merits, he may file a certificate
to that effect in the office of the Prothonotary and thereupon the husband
shall pay into court & sum not exceeding Twenty pounds to be fixed by
the taxing master ; and no order shall be made for the taxation and
payment of costs de die in diem, or for the payment before hearing or
trial of any costs of or incidental to the hearing of the cause or for the
giving of security for such-costs by the husband. The costs of the wife coste of wite to
of or incidental to any such suit or proceeding in which she is either Dein disoretion
petitioner or respondent shall be in the discretion of the Court, and Yhensheis
when the decision of the Court or the verdict of the jury is against the '
wife, the Court may notwithstanding if it thinks the sut was & reason-
able one to maintain or defend order that she shall receive the costs of
or incidental to the suit or at or after such decision or verdict fix an
ainount to be paid to her for such costs in accordance with the husband’s
ability to pay snch costs.

Adjournment.

112. The Court may from time to time adjourn the hearing of ,ThsMerriage
any such petition, and may require further evidence thereon if it see Stet- 1864”389,

0 & 21 Viet,
fit so to do. c. 85 5. 44.

unable, after diligent inquiries, to gain any intelli-
gence of him, and believed, from the answers
fo her inquiries, that he had left Victoria—the
court refused to dispense with service upon the

of the E.trisdiction—-Parke v. Parke, 6 W.W. &
a’B. (LE. & M.), 51; N.C., 28,

On a petition for dissolution by wife, the court
hae no jurisdiction to grant leave to serve the

respondent; but, upon further affidavits, statin,

where the reapondent waa supposed to be, direct

substituted service by advertisements in thatplace.

ﬁﬂ cNulty v. McNwulty, LW. W. & a'B. (ILE. &
., 85,

« - No special order is required for personal service

of the petition and citation on the respondent out

citation upon the husband, who is not and has
never been within the jurisdiction of the court.—
Kretzachmar v. Kretzeckmar, 4 AJ.R., 131.

Evidence by the petitioner alone of the service
of the petition and citation on the respondent
and co-respondent is not sufficient to identify
them.—Russell v, Russell, 4 A.J.R., 183,

+*
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“The Marriags 113. The witnesses in all proceedings before the Court where their
T vt attendance can be had shall be sworn and examined orally in open

Modootaking  Conrt; and such attendance and the production of documents by them

et viee, Shall be compelled in the same manner as in an action at law; but the
© 8 8.40. partics shall be at liberty to verify their respective cases in whole orin

part by his or her own affidavit, but so that the deponent ir every such
affidavit shall on the application of the opposite party or by direction
of the Court be subjcet to be cross-examined by or on behalf of the
opposite party orally in open counrt, and after such eross-examination
may be re-examined orally in open court as aforesaid on his or her own
behalf.

114, It shall be lawful for the Court or a judge fo order the
exomination of witnesses, and also to order a -commission to issne

Commissiong o
ortlers for

cxaminabion of ; A : . )

Et"";’;“ for the examination of witnesses, in the same way to all intents

S e 08 if the matter before it were an action pending in the ecivil
jurisdiction.@

Costoat 116. Where the Attorney-General or any other person intervenes

1RGPV ENTLON. " L] W . . .

g Marrings OF shows caunse against a decree nis? in any suit or proceeding for divorce

and Mat. Couses 0T for nullity of marriage, the Court may make such order as to the

e, costs of the Attorney-Geeneral or of such other person as aforesaid or

agavie.  of all and every party or parties thereto occasioned by such intervention

T or showing cause as aforesaid, as may seem just; and the Attorney-
General, any other person as aforesaid, and such party or parties shall

Coste, be entitled to recover such costs in like manner as in other cases.

** The Marriage 116. The Cowrt on the hearing of any snit proceeding or petition

d Mat. Ci .
Stat. 18587 5.9, under this Act may make such order as to costs as to such Conrt may

Sec 20 & 21 Viet. seem just. @
€+, 8b 8, al. *
11'7. All decrees and orders to be made by the Court in any

Enjoreement of

Querand  gmit proceeding or petition to be instituted under the authority of this
Fo.0.93. Act shall be enforced and put in execution in the same or in the like
Ih. s 52, manner a8 other judgments orders and decrees of the said Court may
it b forced and put i ti

rogulated. ¢ now enforced and put in execution.

{a) In o suit for dissolution of marriage the
co-respondent appeared and anawered raizing by
hia answer inter alic an objection to the juriadie-

The petitioner commenced Fruceedinga against
the respondent in this court for a dissolution of
marriage. The reapondent in his answer pleaded

tion, he not being domiciled in Victorin. On o
summong in chambers to obtain & commission to
examine a witnoss abroad, it waa contended
that the decision on the objection to the juriedic-
tion might render his evidenco unneccasary, but
the commission was nevertheless granted.—Swith
v. Smith, 3 V.L.R. (LP. & M.), 65. .

Where & witnese wasin an advanced state of
pregnancy, and medical evidence was adduced
showing that she was exceedingly nervous and
had miscarried in her previous pregnancy, snd
that her attendance in the witness box wonld be
very likely to occasion another miscarringe, but
that ahe was not otherwise ill, the court rofused to
admit her evidence taken under n commission,—
Fisher v. Fisher, 3V.L.R. (LP. &£ M.), 64.

{#) In an application by the petitioner in o suit
for judicial separation for costs de die in diem to
be taxed and paid, & judge i not at liborty, where
the petition has been accepted and the facts
are still in diapute, to vary the uaual ovder aa to
such coats, —Frankiin v. Franklin, 14 V.L.R.,
826, .. .

L4

want of jurisdiction, he being domiciled in New
South Wales. During the progress of the suit; the

etitioner obtained an order for alimony pendesite
#ie, and an order for costa de die in diem. These
orders were sought to be enforced in the courts of
New South Wales, but it was there decided that,
inasmuch as such orders were interlocutory and
not final, they could not be enforeed there, The
Eetitioner subaequently instituted proceedings in

ew South Wales and obtained a decree against
tho respondent for dissolution of marriage. ™ The
petitioner's proctora afterwards applied, by way
of motion, to this court for an order dismissing
the suit, and for an order for the payment of the
alimony and costa already ordered to be paid b
the regpondent, but which liad never been obeyed,
It appeared that the petitioner had not inatructed”
her proctors to make this application, but there
had heen no direction on her part forbidding the
application.  Held, that the court had jurisdie-
tion to dismiss the suit and to moke the order for
payment of the alimony and cogts,—Splail v.
Splatt, 14 V.L.R., 650.
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118, The Governor in Council may fix from time to time the fees «rme sarriage
yable upon all proceedings under this Part of this Act; but the fm e ey
]Cx:)urt shall have the same power of granting orders to sue or defend Personmay

in_formé. pauperis in any suit under this Act as in actions. oA

110, All orders fixing the fees payable under this Act shall be laid 4z 1a0~ s 16.
before both Houses of Parliament within one month after the making 2 &2 Viet.
thereof if Parliament be then sitting or if Parlizment be not then sitting 5o o
within one month after the commencement of the then next session of fees to be laid
Parliament. Parliament,

120. On any petition presented by a wife praying that her marriage s ias Gaos
may be dissolved by reason of her husband having been guilty of adultery 5 184”4 %.
coupled with cruelty or of adultery coupled with desertion the husband wughand and
and wife respectively shall be competent and compellable to give yiecompotens

evidence of or relating to such cruelty or desertion. to give evidence.
121, The Court may on the application of either husband or wife ;?ggiﬁ;rict_

or at its own discretion if it thinks 1t nseful in the interests of public <62 6.
morals hear and try any suit or other proceeding in chambers, and may T

at all times in any suit or proceeding whether heard and tried in “Zre Divorce
chambers or in conrt make an order forbidding the publication of any £ *5"*%
report or account of the-evidence or other proceedings therein either publication of
as to the whole or portion thereof, and the breach of any such order e
or any colourable or attempted evasion thereof may be dealt with as for

contempt of court.

128. Tt shall be lawful for the judge in any cause to sit in cham- Judge maysit in
bers for the despatch of such part of the business of the Supreme Court chambers (o
a8 in the opinion of the said judge can with advantage to the suitors be « 2 Morriage
heard in chambers ; and the times at which such sittings shall be held §ia loe 5+ e

shall from time to time be fixed by such judge. 21833 Viet.

- 123. Such judge when so sitting in chambers shall have and powersof judges
exercise the same power and jurisdiction in respect of the business to In hambers
be bronght before him as if sitting in open court. lbe s

124, Where any trial shall have been had by a jury before the Court court may grant
or before the Full Court or upon any issne directed by the Court or the [l m for new
Fuall Court, it shall be lawful for the Court to grant a rule nisi for a new ...
trial;@ but no such rule shall be made absolute except by the Full Court. 518

128. In cases where it is necessary to obtain affidavits declarations Amaavits vefore
or affirmations from persons residing in foreign parts out of Her Shpmiuornin
Majesty’s dominions, the same may be sworn declared or affirmed before .z 100,
any British ambassador envoy minister chargé d’affaires or secretary of »-= 20.
embassy or legation exercising his functions in any foreign country, or S5 s
before any British consul-general consul vice-consul acting-consul pro- see 18810 viet.
consul or consular agent. Provided that in places where there are ***
no such persons as are last mentioned such affidavits declarations or
affirmations may be made declared and affirmed before any foreign local

magistrate or other person having authority to administer an oath there.

{a) Under the combined effect of this section 67, 81, and 101 is to place the judge, to whom an
and section 101, o single judge sitting in the  application is made for a new trial on the ground
divorce jurisdiction has power to hear an appli-  of the verdict being against evidence, in a similar
cation for a rule nisi for a new trial, and to make  position with similar duties and powers as the
the rule absolute.—Belcker v. Belcher, 10 V.L.R. court to which an application used to be made in
(LP. & M.), 54, , its common law jurisdiction. —Malpas v. Malpas,

The combined effect of this section and sections 11 V.L.R., 671,

VOL. I 3D
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« The Marriage 126, Affidavits declarations and affirmations for the purposes of

G Moo Part VII VIIL IX. X. or XI. of this Act may be taken and sworn

Adavita betors in England Scotland Ircland the Isle of Man the Channel Islands

sworninoertain OF any colony island plantation or place out of England under the

other o dominions of Her Majesty before any court judge notary public or

otgn2.  person lawfully authorized to administer oaths in such country colony
1sland plantation or place respectively; or so far as relates to the Isle
of Man and the Channel Islands before any commissary ecclesiastical
judge or surrogate who at the time of the passing of the Act of the
Parligment of the United Kingdom of Great Britain and Ireland in the
twentieth and twenty-first years of the present reign cap. seventy-seven
was anthorized to administer oaths in the Isle of Man or in the Channel
Islands respectively ; and all judges registrars and other officers of the’
Supreme Comrt of Victoria shall take jodicial notice of the seal or
signature as the case may be of any such judge notary public or person
which shall be attached suspended or subscribed to any such affidavit
declaration or atfirmation or to any other document.

Porsona forging 127. If any pergon shall forge any snch seal or signature as last.

:,'i:'illé’;' ooy, aforesaid or any seal or signature impressed affixed or subscribed to

1. 5. 102 any affidavit declaration or affirmation sworn declared or affirmed as

1b.5.22. hercinbefore provided and to be unsed for the purposes of any of the
Parts aforesaid of this Act or shall tender in evidence any such docu-,
ment as aforesaid with a false or connterfeit seal or signature thereto
knowing the same to be false or counterfeit he shall be guilty of felony
and shall wpon conviction be liable to be imprisoned with or without
hard labour for any period not less than seven years. And whenever
any such docnument has becn admitted in evidence by virtue of this Act
the court or the person who has admitted the same may, at the request
of any party against whom the same is so admitted in evidence, direct
that the same shall be impounded and be kept in the custody of some
officer of the court or other proper person for such period and snbject
to sach conditions as to the said court or person shall seem meet.

Persons taking a 128. Any person who shall wilfully give false evidence or who

e e ghall wilfully swear affirm or declare falscly in any affidavit or deposition

7.2.103, made ander the anthority of Part VIL VIIL IX, X. or XI. of this

1b.6.23. Act before anﬁerson authorized to administer oaths under any of the
said Parts shall be liable to the penalties and consequences of wilful
and corrupt perjury.

Appeal trom 129. Tither party dissatisfied with any decision of a single
gngleiaget Jndge in any matter may within three months after the promouncin

«he Marriage thereof appeal therefrom to the Full Court ; and either party djssatisﬁeﬁ
G Mot Cowies with the decision of such judge in granting or refusing any application
4t1888”6.17.  for g rale nigd for a new trial which by virtue o§ this Act he is
Paaa V" empowered to hear and determine may within fourteen days after the

prououncing thereof appeal to the Full Court.
Appesl to Privy 130, Either party dissatisfied with the final decision of the Court

mamta™ on any petition for dissolution or nullity of marringe may within one
Ib.2.18. month after the pronouncing thercof appeal to Her Majesty in Privy
Sees1&82Viet Couneil. Provided always that in suits for dissolution of marriage no

respondent nor co-respondent not appearing and defending the suit on
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the occasion of the decree misi being made shall have any right of “ The Dinorce

ppeal to Her Majesty in Privy Council against the decree absolute 3 -

Act 18897 . 4.
paol in

ess the Court at the time of the pronouncing of the decree absolute, wndstendedsuits

dissolution

or where no decree absolnte is pronounced at some time previously 0 e by e
the issue of the decree absolute by the Prothonotary, shall see fit to ®feu™

permit an appeal. . 3158 Viek.
SCHEDULES,
FIRST SCHEDULE. Bection 2,
- Dabaof Act. Titde of Act. Extent of Repeal,
28 Vict. No. 268 ... | * The Marviage gnd Matrimonial | So much as is not al-
¢ Cuses Statute 1864" ready repealed.
36 Vict. No. 453 “ An Act to make valid the Marringe | The whole.
“of o Man with the Sister of his
“ Decensed Wife” .
47 Vict. No, 787 “ The Marriage and Matrimonsal | The whole.
. ‘: C'Bag.ssaes Statute Amendment Act
[ l L
54 Vict. No. 1056  The Divorce dct 1859 " The whole.
SECOND SCHEDULE. —
ForM oF DECLARATION OF MARRIAGE BEFORE REGISTRAR-GENERAL OR OTHER
OFFICER.
I Jokn Smith of [wsual place of vesidence and designation or employment] do hereby
declare in the presence of A, B, [Registrar-General or other officer as the case may be for
the district of 1 that I take Mury Bdwards of [usual place of residence and
designation or empl {] to be my lawful wife. And I the said Mary Edwards do
hereby declare that 1 take the seid John Smitk to be my lawful hushand. "
. 1.8
[Signatures}
M.E.
[Signatures of Witnesses]
THIRD S8CHEDULE. Seation 10,

DEQLARATION BEFOEE MINISTER REGISTRAR-GENEFRAL OR OTHER OFFICER.

I Jokn Smith or Mary Fdwerds of [wsual place of residence ond designation or
employment] being duly eworn make cath and say [or ¢ oQgectmg to ta&se it oath ““do

golemuly and sincerely declare and affirm ”] that I am [:

h Aot

or

spinster ag the case may be) and am [under or above the age of tmmy one years as the cuse
may be) and that I have no knowledge of any just 1mFed1ment or lawful ohjection by

reason of any kindred relationship or allinnce of any

consent of parents or
to John Smith or

employment] daugh

ormer marriage or the want of
ardians or any other lawful canse whatever to my being married
nry Bdwards of [usual place of residence and desi
hter of [James Edwards) of [uswal or last

on o
ce of residence cmd

designation] and I hereby farther dectare that I have full knowledge that in swearin
affirming falsely in this matter Iam gailty of perjury and liable to the pains and pena. tlea

thereof,

[Signature of John Smith]

Declared and sworn [or ¢ affirmed "] by bobh the

partiea named thia

day of 13 }

{Signature and designation whether miniater
gﬂagmmr-aemml or otker officer.] }

3D2

- or
[Mary Edwards)



Ix VICTOR1A.
CERTIFICATE OF MARRIAGE
District HNo. in Regiater
On 17
Marriage was splernnized between us according to the

Signature
(Residence { ﬁmﬂt

Age

Rank or Profession

Condition

If Widower { l"ormer} Deceased i m

Birth-place
Farents' Names and § Father
LRauk or Profession | Mother

{Maiden Sumame.)
ature -

rResit:lence [ 5‘;?5“

-

{ Llrmg

TEBCRIFTION,

Sj

k|

Age

Rank or Profession

Condition

H Widow {HFormer Deceased in

Birth-place
Parents’ Names and { Father '
Rank or Profesgion | Mother

- (Maiden Surname.)

I [name of minisler Registrar-General or other oficer]
heing [designation] do hereby certlly that I hnve thls y ot
[place] duly celebrated marnage b [name
and regidence oF Ausband} and [M‘.IM d&mgnatwn and
residence of wife] after notice and declarntion duly made and
published as by law vequired.

Dated this day of 18 .

ISignature of minisier Begistrar-General or qtkijfm-
Stpnaiire of %mbzws to the marrigge— )

Onibdren { Dead

DEACRIFTION,
"

Witnesses {

FOURTH SCHEDULE.

IN VIiCTORIA, .
CERTIFICATE OF MARRIAGE

District

On ab .
Marringe was sodemnized between us scegrding o the
Siguatare

(Regidence [ m"t

No. in Register

Rank or Profession

Condition F . 13

B ) ‘ormer | Deceased in ng
If Widower { Wife Children } Dead

Birth-place

Parents' Names and | Father
L‘Bank or Profession | Mother

(Maiden Surname.)

DESCRIFTION,

Signature
"R aid Presont
emee Usual

Rank or Profession
Condition .
1 1f Widow [ Former 1 Deceased in [meg

Birth-placs *
Parents’ Names and { Father
Bank or Profession | Mother

(Muiden Surname. )

I [name of minister Registrar-General or other o dﬂl cer]
heing [designation) do hereby certify that I have this day o
[place] duly celebrated marriage between [nante dest'grmtion
and vesidence of husband] and [neme designation &
rezidence of wife) after notice and declaration duly madewd
published as by law required.

PDated this day of 18 .,
[Signature of minister Registrar-General or owj ‘er—
[Sunature of pgrf)ies to the marriage— "

DERCRIPTION,

Witnesses {

15 VICTORLS.
CERTIFICATE OF MARRIAGE.

PBistrict No. in Register
On . af
Marriage was solemnized between us according to the
Signature
(Residence { Fm'f:l“t
Arge .,
Rank or Profession
Condition
If Widower {Ft‘}vr?:r ] Deceased in it
Birth-place

Parents’ Names and {Fn.t.her
LI\iamk or Profesgion | Mother

{Maiden Suname.)

I Lmng

DESCRIPTION,
-

Signature
{ Residence [ Present,

Age

Rank or Profession

Condition E Deceaged I Litin
Ormer o4

1t Widow {Hushmd] Children { Dead

Birth-place

Parents' Nomes and { Father
Bank or Profession | Mother
(Maiden Surname.)

Lname of minister Registrar-General or other o ceﬂ
being [designation] do hereby certify that [ have this
[place] duly celebrated marriage between {name demgnatwﬂ
and reridence of husband] snd [name designalion o
regidence of wife] after notice and dec]mhon duly made a.nd
published as by law required.

Dated thls day of 18
[Stgnature of miniger Registrar-General or ot.her oﬁocr—

[Ségnature qf pgff)ies to the marriage—

DEACRITTION.
"

Witnesses |

g1 uoNoOg

0681 LOV EOVITIVI 30¥%

"TOIA 76 ]



No. 1166.] MARRIAGE ACT 1890. 2403

FIFTH SCHEDULE. Seciion 55.
OrDER T¢ ProTECT WIrE's EARNINGS ETC.
. ][ To A.B. of to all creditors of the said A.B, and
To wiT. to all other persons claiming under him.

Whereas application hath this day been made unto the undersigned
under Part V, of the Marriage Act 1890 by one C.B.

(hereinafter called the ** applicant”) now residing at in the
said of " the wife of the above-named A.B. and who hath
been and now ia deserted by her said husband (hereinafter called the ¢ hushand )
for order as hereinafter mentioned and contained she the said agplicant
alleging that on the day of she was lawfully married to her said
husband at in the of that she lived and cohabited
with her said husband for years at and also at [and
hath had children issue of her said marriage of whom are now

living with her and wholly dependent upon her earnings] that on or ahout
her said huaband without any reasonable cause desartags the applicant and hath ever since
remained separate and apart from her, that since the desertion of her said husband the
applicant hath maintained herself by her own industry [or on her own property as the
case may be] and hath thereby and otherwise acquired and become possessed of certain
money and ;;mperty consigting of [here stale genevally the nature o}l the property in the
" ordingry mode of deseribing it wm logol instruments] Now therefore

the said ag aforesaid upon due 81]‘:mof thereof upon cath and
upon due considerstion of the premises am {or are) satished of the fact of the said
desértion of the said applicant by her said husband (which desertion I [or we] find
commenced on the day of 189 ) and that the same was without
reasonable cause and that the said applicant is maintaining herself by her own lawful
industry [or property] and do hereby upon the application of the said applicant so
made to as aforesaid and by virtue of the Act aforesaid make and give
to the said applicant this order that the earnings and property of the
said applicant acquired by her since the commencement of such desertion of her by her
said husband as nioresaid shall be protected from her gaid husbond and from all creditors
and persons claiming under him and such earnings and property shall helong to the said
applicant ag if she were a feme sole,

Given under hand and geal this day of
ab in the aforesaid.
SIXTH SCHEDULE. Section 105,

To toE SoeREME CoUrT oF THE COLONY OF VICTORIA.
Divorce and Matrimonial Couses Jurisdiction.
The day of 18 .
“The petition of A.B., of showeth—
1. That your petitioner was on day of 18 lawiully
married to C.B. [if respondent be the wife, stale here name prior lo marrigge] at [here stale
where the marriage took place].

2. That on day of 18 and on other days between that
day and or in the months of and and
18 the said C.B. committed {adultery] with of for] was

guilty of [Aere staie acts or conduct for which relief ia sought).

Your petitioner therefore prays that your Honours will be pleased to decree [here sefe
out the relief soupht], and that your pefitioner may have such further and other relief in
the premises ag to your Honours may seem meet. ’

Petitioner’s signature—

MARRIED WOMEN..

[See Real Property Act 1890.)





