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This is an appeal Trom the judpment of the late
Rardie-Boys J. on an appliestion hesrd by him in April last,
determining & wife'ls rights to permepent malntenance under

the Hatrimenial Proceedings Aot 1868,

For the reasons given by him, the learned Judge
awarded the wife & capital s of #8600 together with a
weekly sum of #10.  The appellisnt now appesls against the
order for the payment of the weelly suf bubt g content o
acgent the judgment of th@lﬁerﬁ below as bo thoaard of

the eapital sum of £500.

The fachs ave very fully set oub in the Judgment
under spvenl and I do not think any pood purporé would be

served by oy attewnbing bto repest then in any d@%@iiﬁ But



I think it is necessary for me bo say this. The parties
were mabure people when ‘bhey wmarried on 18 Beptenber 1864,
fhe was B0 years of spe and he was £9. There were no
children of the marriage and both continued in their
regspective employments, Two yesrs lster they entered inte
an agreement for sspsration. It le chvious, that quite
sensibly, they came %o the conclusgilon that they wers unsulted
one to the other; and the proper course to adopt was bo
enter into an agreement for separation, the terms of which
plainly show that they had in the mind that in due course
they would bring sn end to the marrviasge by a decree of
divorce in accordance wibth the law of this country., The
husband snd the wife as the sgreement Ffor separstlon shows,
recognised that eadéh was well able o earn an income
gufficient for thely present needs, Thus a term of the
agreement - whiel i1s o 1ittle upusual - provided that during
the joint lives of himself and his wife so long az they shall
Live separate from esch other he would pay bto the wife yn
the Friday of each week the weekly sum of one shilling (1/=)
for the maintenance of the wife, Contemporaneeusly with
that agreement for separstion,; the parties entered inteo g
tenancy 8greement in respect of the matrimonial home. Thiws
agreement provided that for s period of & yesrs -~ linked I
would imagine with-the sbtatubery provisicuns relsting to a
divorce based on o mubunl %gﬁ%m&nﬁ for separation - she would
pay & rent of one shilling (1/-) per week (if demanded),;

for the premises. The wile undertool to Uoep the vpremises
in goud order and condition wnd bo pay the mnvual ratis and
other ocubtgeings, but not the intersst on the mortgage.

The agreement provided that the tensney was to come fo an
end. when Bhe thres yert perled expired snd 1% further

provided thet she would then "do all things neces

SRTY or



spedient bo be done on her part to have the telephone
connectbion trangferred tothe landlord or his nominee,?®

Inis provision obviously showed that the benancy was

intended to be but & temporary measure pending the papbties
regaining thelr fresdow, I am of opinion that the one
shilling (1/-) ver week maintensnce was introduced because
that had become a hebib in the legel profession under the
provigions of the esriier heb, Bub sz we sald in Hare v, Here
(not vet rapowhwé}, that precavtionsry messure ig no longer

necessary,

Kevertheless, now that a decree of divorce has
besn pronounced the wife is fully entibtled to bring the
present applicatien though she was bound to recognise that
her rights would be decided according to the view the Court
ook as to her present needs for maintenance (s.40). The
principles upon whilch the Court should set are sebt out in
5.48, namelyi-

(a) The ability of the wife to support herselfy

(b) The means snd responsibilities of the busband
or the extent of the busbsnd's sstate;

(e) If an order is sought for a capital sum, regard
i1s to be had to sny conbridbubion she hus made
to the assets of her busband, whether in the
form of financial assistance or otherwlise

(d) The conduct of the parties;

(e) The length of time that hag elapsed since the
making of the decres: and

(£} 4ny other circumstences that the Court thinks
relevant,

In my opinion, on the facts of the present case
and particularly when vegard is had to the fact that the

wite is earning £38 per week snd the husband only f44 per



week, and there : ne ¢hildren, there was ne need for

the learned Judge i the Ceourt below Lo make suy provision

for a weekly payment ln her favour at the present time,
particulerly when he grented her o capltal sum of £BOC which
no doubt was inbended %o be a contyibubion for the
aszlsbance ghe had glven Iy ¢onvection with the matrinmonisl
home, This swe, I imagine, was intended bo recognise that
she had r&nd&ré& ner husband fipancial sssistance vhen the

house was purchazed,

Furthermore, on the calculations we made with
the assisbance of coungel, it is reasopably clesr thaet eseh
party possesses capitel assebs of wvery nearly the same smount.
In wy opiuion, the learned Judge scted on a wrong principle
in econgidering whzt weekly payment, 17 any, the wife was
entitled %o, He seems o have been of opinion that 1t was

his responsibility to restore the wile Lo the pesitien she

wag in at the btime when the separablon sgresment was plgneds
At that peint of time she had a house in respect of which she
was not reguired to pay anything were than s nominsl rent.
How of course, she will have to find her own sccomsodation,
Bub ss I have sgaild, she was glven the free occupation of the
bouse for a limited perioed only sz part of the srrangenent
for separation. Thils belng the view I take, Jn uy ocoinion
the appeal should be glloved to this extent, nsmely that the
order made in the Court below should be amended by delebing
the provision for the payment of £10 per weel for permanent

mainbenanaes, In all other respects the order will stand

The Court being wpznimously of Ehet opinilon, there
wildl be-an erder mecopdingly. There willl beno order as to
costa,
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Judgment: 12tk March; 1971.

CORAL JUDGMENT OF HASLAY J.

I also sgree with the pronouncement of the other
Members of the Courtse  Althoush the learned Judge was
careful to limit the permenent meintenance in malking it
run as from the date that the wife vacated the former
matrimonial homey; this Is a case of a wife of a marviage
now dlssolved; that marvi&g& having been of byief aurmxﬁam
and there having been no ¢hildren. She has at all
material times been able to support herself fully. The
capital sum of §500.00 awarded to her in sstisfaction of
her claims under g4l of the Matrimonial Proceedings fct
1963 is not challenged. Mr+ Robinson endeavoured to
develop en attractive argument that this feature of the
mwmwmm& Jmﬁm@&m\ ward, whiech is now the wsubject matter on

W H l\gﬁw inwwmwmwmﬁﬁmwm of the fact
he would rec some assilstance to provide her with
& new home on *vmmﬁ.ug; the metrimonial property. In my
opinion, the §500.00 was awarded to her in full satisfaction




2

ge the lesrned Judge sald; end perhaps in recogunition of

the fact thabt as sensible parties they had come to an
arpangenent bhabt did not &@yrivakkark$£ @ home for the
flret fow yours after the separation. Thabt capital sum
ean glsd be used bowards selbbing up 2 new homes  There
is no relevent consideration as I see it under s.43 of
the fdct entitling her to the §10400 per week, nor to any

permenent mainbensnce on the present facts.

I agree with the opder suggested by the President.

Solicitors for Appellsnt: Kemsington, Haynes & White,
Augkiand.

Bolieitors for Respondent:; Robinson & Morgan-Coalkle,
Auckland.






