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and Fisher sbood bis triad in the Bupreue

The appel
Courh at Wellingbton before the Chiefd Justice and & jury in

July 4871 on oan dndictment covbalning the follewling four

gountgi~ (1) That on or sbout
did threaten to kill Linda Vielet Kennerley; (41) That on or

il

shbout 8% Apwil 1874 atb mimgﬁaw eding a wale, 41d a

a T 2, namely Linds Violet Kenmnerley: (1il) That on or

aboult B3 April 1871 st Vellingben d4id commit buwrglayy namely

Cember & bullding, namely the shop of Whdteombe

and Caldwell Bimited gibuste a2t 48 Willds Sbtreet with inbent

to commit a erime thereins (iv) That on or about

1971 at Welldngton did ecommit criminal nuissnce, namely did

an uwnlswiful aet whieh be tnew xmwj@ gndangeyr the &afwtv of

the publ iem He pleaded not guildy to all counbts., He wae

found not guilty o the first count but gulldy on the

sining three sounbss The appes 15t convichion

however, is limited to counts two and three, Tl

senbence,




My Polumer, who ¥

at bhe btriasl |

ralsed dn the applicestion for leave

will desl shordly with ssch of these grounds in burn.

Grounds one and bwe, as My Palwmer 2d, may be

dealt with together. They were these; (i) That the : been

re of Justlee dn thot the lesrned trial J

b end in lew dn wholly failing to pub the

4,

Llantte defence in his sunming-up to the jury wpon the

gecond count of the indictment, nemely whebhsr the gllant

acted In lawful self-defence against an unprovoked asgss

@

besn o

upon him by Miss Xemnerleys; (i1) That there has

wiscareviage of Justice In that the learped trial Ju

commenting to the jJury ip bils swsning-up wpon the sseond eound
of the indichment thet it is » nabural enough thoing you might
Think for amy girl to resect ag this girl did vwhen she was

eanlled s bloody sluble.eoo.® failed to o v vut o the

Jury matters of faot which banded te prove Miss Bennerley
nogsesged of such an lmmoral character thab the a

degeripbion of her asg Ya sliub? was jJustifiable and may nob

in wholly failing to pud bo the jJuvy the appellant's defence

that he had ecbed in self-defence sgainst an unprovoke

ult., It Az trug that the Chief Justice cornbe

wlf by delining bhe provisions of w49 of Tthe Urimes



o
O

1984, nawely thoge relobing %o self-defence against a

s nob denied by the appellant that he

proveked agsault., b ow

plainant 2 Ybloody zlud? with the resull

on the faee, The learned Chiel

evidence paldi-

Jugbice dn

#ihile the evidense is for you o Jodge
& the apcuse
s Kemmeriey thet szhe was a
€ slopped bils fa
nx@mrm* &ﬁumg%‘kmxmg von may Think for any givd
to do when that g sald o her, and that

abbad her by the throet with

¥
g says

ce, a

Tained that there wap evidence

s Kennerley was possessed of such an lmmoral

character that the appellantts deseydption of her as s Mgluph

o

was Jusbifleble snd sccordingly could not necessarily have

4 Wizs Hegperleyls aschbion in gls

randere

howld heve been

provoked sssgaulbt. Accordingly the Jury s
directed ss well in sevordence with the provisions of s.48
ralating bo self-defenes wlt,  In

e 48 reslly ne subshance 1n this complaint,

our opinion, bhe
It de brus no doubt that ¥y Palnmey conbended by way of defence
6k

that the action of the appellapt in selzing the complains

WEre

snd later grabblng her by the throet

legitinete sobs ta)l st the soblon of

in self-defence
the girl dn glapping Bhe appellant smerbly over the foce when

he uvsed the words we bave just referved to, Counssl
4

wag open to the jury to have found, on a

proper dirsction,; bhat the appellant had goted in leglitimgbe

gself-defeonce because she was not Justified in sglapping him

v all she wae &

on the face because as counsel put 1%, aft



"ploody slub®, That is hew it g pub bo us Lf we wndersbood

coungel eorrectly. Ve arve of opinlon there ls nothing

shever In thiz conbention. There is 811l the 4ifference in

the world bebween an secusetion whdeh ds 2 legitimete one

and 2 rade sand offensive stobensnd sueh se that dirschbed to

this gdrl, Sven 1€ her noral charsober wag nobt asg as

some people would wish 1t to dbe; thet provided no grounds
whatever for his actions, and certalnly does not entitle him

it

bo contend that he acted in self~delence alber an
which he had not provoked, 8£.4B) 49 and B0 reguire to be

A

reaq

together and 2.50 sayg, "Proveeabilon within the meaning
of suctions 48 and 48 of this Aet may be by blows, words, or
gestures,” Here, in our opinion, there ls no doubt st all
thet the offepsive obasrvatlon mede by the sppellant fo the
girl - which be adults he made - elesrly encugh constitubed
provoeation by words and accordingly there was no evidence at
all which reguired the Judge to instruct the Jury as to the

andng and elfect of sedB.  Aecordingly, If the appellant
wished to rely on self-defence, he war reguired to comply with
the stricter provisicons of 2.48., This is how the Chisf

nothing wrong

sugbles put the watber to bthe Jury snd we set
with what he sald, Bub even 1T there bad besn oy subsbance
in counsel's submisslon, this is obviocusly & cese where the
provigions of g.888 would have applisd and sceordingly we
would not bave besn entibled o brest the misdivechion = 4f 1%

had occurred -~ ag 8 ground for graoting s new btrial unless

sablafied thet some substantlal wrong oy mizcarriage

Wa ware
of justice was bhersby occssloned on the trial. We are far
Trom thinking that thet ves g0y 0 whichever way the matber

wag looked ub, these bwe subnigslons in our opinien fall,

@



failed bo adeguataly pub the appellantls defsmee o

the Jury in his sweming-uy wpen bthe tThird count of the

indicebment namely the sbsence of any inbention by the

Llant o commit o erime when he broke inbo snd entersd

the shop of VWhitcowmbe snd Culdwell ILimlbed In

1e 2 matter

raed brial Judge: (a) failed to direct the
of fact bhat the appellant eould through a combination of

3

sleohoelie drink

s Orug and soger have besn in guch ap

agitated and/or irrvstional frame of mind as to have had no

o en b iy
Intar

of & shop; snd, (b) misdirected the jury a2s a matter of

in directing then that fruetrebion, depr

not delences whieh the law btakes any account of at all

in Taot bhe sprellant¥s highly ewoblonsl and varbislily

inboxieated sbabte may, consistently with his sworn evidence,

Bited him from forming any inbtentlon vhatsoever bo

vomedt 2 orlye within the shop of Whiteowbe and Caldwell

Limited before he broke and entered that shop.

of & 3l 18 expressed in elepant language snd for a tine,

ws not gudbe sure Just what the complaint

I for one,
ameunted bo, but MNr Pelmer hes made 1t guibe cleanr to us
that what he iz complaining sboub is net thet the Chief
dJustice was wrong in the direction he gave as to the
obligation of the Crouwn bo prove intentlon, bub that he did
not pub the defence that while the appellant cleasrly enough

dovy and for

had the intentilon of sghatiering the plabte gls
that purpose used & heavy wespon, namely z rubblsh bin, hisg

imbention wes simply bo indulge in a wonbon desbructive asct



for the purpose of relieving hiwself from the inbe

Chie? dupstice had Pailed bo pub bhils

with the mabher

retbrospect when locking ab o summing

By o

Well as bo that, we think thet the Chief Jusbies did ¢

smobional state, Counsel submitbed thet the lesyped

Penes bo the juwry

tely encough, It lg slwvays possibl

pe

v bazen bebber 1f some further words had besn added,

+

But

it must be remenbered thet My Palmer had just sat down after

simg the Jury, and we imagine effectively addressing

the Jjury, so when the Chlef Justice came to deal with the

dafence thot the Crown had failed to prove an intention ko

compdt burglary, bhe apperently thowglht 1t was sufficlent to

gay thiss-~

WIE wou sccept the evidence of the sccused hiwmsell
then you have the situwation thab, having walked
1is Bhreet from the 8%, George corner,
iposite Whitcoube and

me bo eross the stresh,
up the rubbish bin snd crash 1t through the
winﬁo» of the deor and 211 in after it.
you may think fhet If & men doss that ind of
thing 4t is only natursl Bo sume that he
intended the conssquences of what he did, that he
Iontonded bo go in, It lg a mabter on whileh you

down W

Well,

gan draw an lnference opn the whole of the evidence

before you. And on that, relevant to that asg you
way bhink, ls what he 1g sald t
he left the flat, 1f you sccept 1t, ﬁi‘ll prove
it be you, 1WA geb them bobh¥., Then he walks
down Bouleott Street, slong Willie Street - not
imto~&my obher shoy dows there, not inbe the
Evening Post bullding which he said he knew, not
into the Carlton Hotel, not inte the Grand Hotel
which is a 1ittle further I think down the sbtrect
but seross the rosd into Whitcombe and Caldwells
hich ds & shop full of vifles. Thet is the kind

2

of gibtustion that vou ans a jury can

Ly your




- -

pommonsenge and your Jjudgrent to,. Se nuch

for bthe third charge,”

pg it would have pub payond

1 doubt 1P the learned Chiefl Justiles had referrved to the

fachk that the real defence pub Tobward by Hp F
the Crown had failed to prove that theré was an intention to
commit burglayy rather than simply aun zot of destruchion.

rely 1t is obvious encugh that the Chief Justice was

mbing that Lf the sppellantts purpose had simply baen

to spash o window thus commibtiing an act of desbruction o
relieve His feelings, theve were all sorts of buildings in

Wiillis Bbtrest bebtween the B, George corner and Whltcombe and

Caldwells where he eould have relieved hls penb-up £
before he reached this particular shop. Accordingly, we

ingt this @mwt of the

the complaint that is made ag

8

gumeing-up boo ls without substence.

The final ground of appesl was thiss (iv) That there

rmed trlal

heer & miscarriege of Justics in that the 1
dJudge, nobwlithstanding that he expressly divected the jury
that they were not bound by his views on the facts, went

oo far in wevenling those views whieh were slmost ilnvearlably

againegt the appellisnt and so strongly lwplisd ag Yo overawe

Mr Palmer

the jury. In dealing with this ground of ap

ing to say that he did not conbtend that the learned

waes ab p

Chiaf Justlcee had i@t&mﬁimm&liy been wnfalr but ne subnitted

that when the sumsing-up ls locked st ss & whole the Chief

ugtice while telling the jury that they were

not bound by
hls views in foob wenbt, as counsel pub it, two far in

revealing his vievs which had the effect of overawing the

ved the

Jury and leading to & cunvichion.



g any grounds for

We do

not toke bhe view thob bhe lesrned Chief Jusbice went too

Far in any of the passspes in the suwmuing-up bto which our
attenbion wag directed, Acecordingly, in our opinlen, all

four grounds of appeal ampgalnst cowvietion fell and the appeal

ig dismlesed,






