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JUDGMENT OF THE COURT DELIVERED BY COOKE 2.

The appellant and two men named Blewitt and Bonglorno
were charged under 85,257 of the Crimes Act 1961 that betwsen
an or about 1 July 1974 and on or about 25 September 1974
they conepired by deceit or falesehood to defraud Howard
Douglas Mershall and cthers. There wore dso 12 counte
againet ell three under s.227(a) of the Crimee Act, sach
count alleping that having recelved the proceeds of sale of
p specified moter vshiclo on terme requiring them to account
for the same to a nemed person they fraudulently omitted
to &ccount.?or the sams. On a trisl befere Henry J. and a
jury they were all foumnd guilty on the conspiracy count}

S Craig wes Pound guilty on 10 of the other counts and not
guilty on tuwoj Blewiti was found guilty on ssven and not
guilty on five; end Bonglorno was found guilty on nins and
not guilty on three. BOonglornc was fined Y750 plus §250
to be paid on ascount of costs. Blewitt was fined $500
plus §250 costs. Each was allowed four months vithin which
to maeke payment, Cralg, howsver, wes sentenced to 18
months! imprisonment, to be 3umul§tiv& on any sentence he
might then be serving, He rnow seeks leave %o sppeal,
contending that his sontence should not have been cunulative
and was aslso excessive and out of falr proportion to the

sentences of his co-offondeaers.
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The of

motor vehlg

fancas wera commiitted in the sonduct of ths used

l1g dealing businmep, Klexon Autos Limited.

Craig's compeny Kiuwl Life & Ceneral Rutual Aesurance Company

Limited vee the major sharsholderj Bonglorno was the

managing di
oporation
public who

sa@ll cars.

pector and Blouitt & selesman. The method of
jas to have an employee telsphone members of the
had inserted in newvspapers edvertisements to

The company weuld agree to sndeavour to sell the

car on behalf of the ownsr at a minimum price, representing

that 1t was

, veceiving no commiassion apart from what it would

make on any vehicle tradad in by the buyer of the car.

Later the company would netify the client that it had a

buyar, but

client?s ¢d

only at a lower price, end would obtain the

neent to sell at s lower prics. The charges

rolete to trensactions in which the company, wifthout the

knowledgs ¢
price; comi
by trade ir
the cliont.

Tha Jd

W the client, in fact sold the car at a higher
wonly recelving payment partly in cash and partly

13 and the difference wes not accounted for to

doge's remarks in sentencing on 7 Decembar 1976

included the follouings

is tha
told i
not I
wall b
It is

I consider the most important part of your trial

public disclcasure of this practice which I am

s fairly uwidespread., UWhsther that is a fact or
de not know, but it would appear thet 1t might
e 8o in view of the evidence that I have hsard.
somewhat doubtful how much money the various

complainants lost, bscause that cen only be estimated

ir the
te som
ultima
I do n
becaus
as you
the 1i
intant
result

open markat and what happened was that at least
e extent you depresssd the emount that they
tely got. VYarious celculetlions have been made.
ot know whether they are of any great importance
8 quite chbviously you were golng to make as much
could reasonably meke in the circumstances and
mitaticon lay only by circumstence and not
ion. But I do teks inte account that in the

the amount mey not have been very large. Never-
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theless it is a business prectice and it is ene that
ought to be suppressed end the Courte, of courss, have
e duty in that respect,

I alsc teke into eccount for &he theea of yeu and mora
se Fﬁﬁ Bongiorno and Blewitt the fPact that you are the
ohes wha have been theo medium whereby the public has
been &ppxisw& of thie situation and to some axtent

you may be taking punishment because of practices uhich
havo hm@n 80, it is said, widespread by others and in
m@spamt of which you wmay have been misled as to the
rightnwas OF wrongnesse of 4t, But lies were told and
that is that, You Justified yourselves I think in the
fact thet you believed that perhaps the price would

be no better then that which you were offering when ong
took into account the trado-in, Just how that would
square up finally on gealisation of trades-in and the
rast of the transaction it is very, very difficult to
say., Haw@vmr, thers i the situation and it has been
publici@md at great length,

fg to khm qusstions of longth of sentence and dieparity,
@s the trial Judge Hency J. was in a bstﬁ@E position than
this Court to assess the sericusness of the offences and the
relative responsibility of the three men. The Judge
obvioualy regardad Cralg as the ringlesder and wenticned
that Craig had full financial teeponsibility and the right
to reap the benofit not uitly from the transactions in

quastion but from the cognate transactions which followed,
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Ve would not be Justified in holding on appeal that the

sentence iteelf or the differentiation was tog ureat.

As to_whéth@r Craig's sentence should be cumulative op
concurrent, on 10 Septembar 1976 he had been sentenced to
18 months® imprisonment in the Raglstrates' Court on a
conviction for theft alleged to have besn committed in 1976,
His eppsal sgainst that gontence was dismissed by Perry 3,
on 6 December 1976. Tha charges now in question all relats

to 1974, It is & recognised principle that in cizoumsten cos

such ae thess the total effective sontence that is appropriate
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ig the one that would properly have been imposed if all.

the offencas had bean deelt with by the seme Court at the

pans Line.

in this connection there is a feature of the presant

Basn wﬁich could not heve been known to Henwy 3, Ae is

explained in the judgment we ere delivering sontemporansously

in ©
theft

Lo v. The Poliece (C.A. 20/77), we consider that the

~onviction wae arrived at on an errohacus viev of the

law and that the charge of thaft by the defandant from his

own company was misconceived. Bub we axe also constrained

ta hold that it is teoo late to reverse that conviction, as

Cralg

did not eppesl frem it to the Suprems Court in time,

his application for an antension of time for eppealing to

that Coust wes diemiseed there, and thie Court has no

Jirisdiction to geant him leave to eppeal.

it is

This is & very unusual situation. Ase far as we KnNou,

unprecedented., In the special circumstances and

having regard to the principle praviously mentionad, we

think

that justics will be done if the sentence of 18

months! imprisonment imposed on 7 December 1976 is made

concurrent with thas eentence of 18 monthe! imprisonment

imposed on 10 September 1976 and upheld on 6 Decembar 1976.

In the result the total effective term imposed will be 18

mmnthé Pram 7 December 1976,

Leave te sppoal againat sentence ls granted accordingly

and tﬁ@ sentence amended as abovae stated.
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