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JUDGMENT QF RICHMOND P.

The facts of this case are fully set out in the
Judgment which Woodhouse J., iz about to deliver. It is
unnecessary for me to repeat them and I shall proceed at
onceé to a consideraticn of the several questions arising
as a rezult of the submissions which Mr Inglis made to us
in support of the appeal.

ol @ ke gontract apply to a consent by
~-‘.‘2_.::‘1211&{;,,‘aﬁ::lvweg_,'gf:ulazzwnzm of the Supreme Court?

Mr Inglis submitted that clause 13 applied only
in cases where consent of the Land Settlement Board was
required. This argument was not edvanced in ths Supreme
Court, I agree with Woodhouse J. that in its context
clause 13 1s grammatically capable of applying to a
necessary comsent of ithe Administrative Divisiem of the
Supreme Court as well as t0 a necessary comnsent of the

Land Settlement Board. I can think of ne semrsible
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reacon why the draftsmen should have intended clauss 13
to apply only in the one case and not in the other. I
accordingly construe the clause as intended to epply to
both.

2. ¥as time of the essence under Cleuse 137
I agree with Roper J. that, in the light of the

decisicn of the Privy Council in Aberfoyle Plantations
Ltd. v, Cheng [1960] A.C. 115, the provisions of clause

13 as to the date by which the conssnt of the Court should
be granted, namely by the 26th day of January 1976, should
prima facie be construed as making time of the essence.
However evidence was celled at the trisl as to the general
attitude of legal practitiocners in Seuthland towards such

& clause. It was said that 1t was not customarily treated
as oI any particular importance. Roper J. took the view
that no such custom had been proved as would affect the
ordinary interpretation of the clause. Whatever may have
been the attitude of legal practitioners in Southland I do
not think that such attitude amounts to a custom of a kind
which the Courts should treat &s being known to and accepted
by the parties to contracts for the sale and purchase of
land, It would not in my view be of a sufficiently notorious
kind, [ accordingly agree with the learned Judgs on this
point,

Next it was submlitted by Hr Inglis that the circum-
stances surrocunding the parties at the time when the contract
was signed on 24 December 1975 were such that the parties
must have realised that it would be impossible to obtain
the consent of the Court by the 26th day of Jaruary 1976.

It may be that this was in fact the position but no evidence
was given to support such a contention and for myself I
simply do not kneow what might have been the result if special
and urgent efforts had been made to have the mattsr put
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before s Land Valuation Comaittee. I accordingly feel
unable to accept this particular submission.

In the result I am mot persusded that on the true
construction of the contract, as at the time when it was

entered inte, time under cleuse 13 was not of the essence.

5. ¥aiver and Estoppel
In the Supreme Court Roper J. approached these

questions by reference to the tesats laid down by Woodhouse
J. in Watson v. Healy Lands Ltd. [1965] N.Z.L.K. 511, 514,

In that case ny brother Woodhouse discussed the difficulty
of deciding what isg the true pature of waiver at common
law and its relationship te estoppel generally and im
particular to promissory estoppel. He thought that whether
or not the representation relied upon as a waiver is really
a sort of estoppel, the representee must show that two
elements at least have operated -

(a) "That there was an unambiguocus representatiom arising
as the result of a positive and intentional act done
by the representor with kmowledge of all the material
circunstances® and

(b) “That, relying upcn that representation, he has
carried out the mew arrangement®.

Lotl in the Supreme Court, and again in this Court,

Mr Inglis lald great stress on the arrangements which were

made between Mr Smith (as solicitor for the purchasers)

and Mr Sroughten (2s solicitor for the venders) an or about

20 Januery 1976, “hat was the day when Mr Smith's office

reopened. The contract was dated 24 December 1975 and it

geens from the evidence that Mr Smith had not seen it until
his office reopened, although a copy had been sent te him
by the real estate sgents on the evening of the same day

as the contract was signed, He was very conscious, when

he looked at the contract, of ths fact thet the month

allowed for filing an sppliceation for the comsent of the
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Court (under £.25 of the Land Settlewent Premotion and
Land Acgquisition Act 1952) would expire on 2b Jsmuary,
which was a Saturday, He realised, and there iz no dispute
about this, that it would be physically imposazible for him
to obtain a purchesera' declaratien from his cliemnts (who
were living in Haast) quickly encugh for it to be filed with
the vendors® application for conssnt in time to comply with
the statute., Mr Smith said in evidence that he noticed
the date of 26 January as it appesered in élause 13 of the
agreement, but he does not appear to have been particularly
concerned about the provisions of that clause as compared
with the effect of non-compliance with ths statute. Ho
doubt this was because of the attitude of lecal practitionsre
to which I have alresdy made reference. Be that as it may,
he telephoned Mr Broughton and explained his difficulties
and asked Mr Broughtom to file the vendors' declaration
and Mr Broughton agreed to do this. Mr Broughton then
filed the vendors' application for consent in the Court
ard at the same time wrote to ths Registrar a covering letter,
the full text of which is set out in the Judgmwent which
Woodhouse J. will deliver. It is apperent from this letter
that Hr Broughton alsc sgreed to Mr Samith obteining a
declaration from the purchasers as gquickly as possible
even though it was guite obvious at that stage that the
consent of the Court could not pessibly be obtained by 26
January in terms of cleause 13,

Roper J. found az a fact that no express reference
te clause 13 was made during the discussion between Mr
Seith and Mr Broughton. He then considered whether the
conduct of Mr Broughten szatisfied the requirements as to
waiver or estoppel discuszed in Watson v. Healy lands Lid.

(supra) and, as T understand his Judgment, came to the
conclusion that Mr Broughton'z actions did not amount to

a suffieciently unembiguous representation. The Judge
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thought that they were reasomably explainable on the basis
thaet Mr Eroughton was obliged under clause 11 to take all
necessary steps te endeavour to obtain the comsent of the
Court. He slsze thought, although cleuse 13 provided that
in the event of counsent met being granted by 26 Jenmary
1976 the agreement would be "void®, that its effect could
more truly be regarded &s rendering the agreement voidable.
The Judge considered that it was reasonably possible that
¥r Broughton was proupted simply by an anxiety to keep the
agreement alive for the purposes of the Land Settlemsnt
Promotion and Land Acquisition Act 1952 while Jeaving 1t
open as to whether or not the vendors would proceed in

the event, which was inevitabls, that consent would not

be obtained by the specified date.

In this Court Mr Inglis submitted that the Judge was
in error when he took the view that Mr Broughton was
obliged, even at that late stage, to file a vendors'
deelaration. With respect, I think that ¥Mr Inglis is
correct on this point as clgu&@ 11 makes it clear that
the obligation of the vendor to make application to the
Court dependg upon prior receipt from the purchaser of
the purch&aers? declareation, As to the other point which
weighed with Roper J., I think it iz as well to say that
in my opinion the word *void® where used imn cleuse 13 means
what it says. It will be noticed that this word is used
in clause 13 mot only to describe the result if consent is
not obtained by the date specified in the clause tmt also
4o deseribe the result if comaent to the transaction is
refussd by the Court. Section 25 (5) of the Land Settle-
ment Promotion and Land Acquisition Act 1952 provides that
a tranzaction which is entered into subject to the consent
of the Court shall not have any effect unless the Court
congents to 1t. It fs difficult therefore to see how a
trensaction as regards which the Court hes sctually refused
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its consent could be regarded as voidable rather than wvoid,
The word "void"” in clause 13 alasc applies im circumstances
where a consent is granted subject to conditions which are
not complied with. Under 8.25 (4) it 4s provided that the
transaction, in such circumstances, shall be %“deemed to be
uniawful and shall have no effect®. Although I think that
the word "void"™ in clause 13 meana what it says it does not
necessarily folleow that in prestice a failure te obtain
consent by the date spescified will have the result of
bringing the agreement automaticellv to an end, in a
situation where nome of the statutory provisiens to which

I have Just referred applies. If failure to cobtair consent
results from the default of one party thsn it may not be
open to that party to assert non-fulfilment - see Scott Y.
Rania [1966] N.Z.L.R. 527, at 534 para.5 - pér MeCarthy J.
It must I think be accepted also that = party not in
default mey be precluded from setting up nom—fulfilment

of the condition as the result of an established election,

wailver or gstoppel - se¢e Sgott v, Raniz at P.535 para. 6.

In the present case however, and with respect to
the Judge, I think that the ections of Hr Broughton could
be reasonably explained only on the basis that he was
treating time, under clause 13, as not being of the essence,
By filing the vendocrs epplicatien he was taking a step which,
in wmy opinion, he was not obliged to take in accordance with
the strict legal position. More importankly,\@gmagreaimg
allowing Mr Smith end his clients to incur expense =znd
trouble which was quite pointless unless tiwe under clause
15 was being treated by the vendors as at large in the
¢ircunstances.

I have however foumd difficulty im arriving at any
conclusion on the evidence that My Smith actuslly drew the
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foregoing inference from the actioms of Mr Broughton. In
other words, I have difficulty im applying any principle
of waiver or estoppel which requires proof that Mr Smith
was actually induced by any such representation o rely
on it and to act upon it. It may be a somswhat fine
disiinction but it seems on the evidence that Mr Saith
was simply not worrying about clause 13; this because
of his krowledge of the common attitude of solicitors in
Southland towards such & clause. Certainly Mr Smith made
no such claim when he gave evidence, The furthest he went
was to comment that Mr Broughtom had not raised the point,
He said - YFrom ny experience of Southland practitioners
I would not expect him to¥.

I beave however come to the conclusion that the

evidence does establish a waiver by mutual agreement.

Undoubtedly Mr Broughton agreed to accept froa Mr Smith

a method of performance of the purchasers' obligation

to supply e declaration which was different from the

strict method of performance prescribed by the cemtract.

He alsc agreed to file the vendorsz' applicetion for consent
in circumstances where the vendors were not contractually
bound to do so, On the other hend Mr Smith agreed to
obtain and make eveileble the purchasers' declaration

at some trouble and expense to himself and his clients,

in circumstances where it would not be possible to do

this until after 26 January - that is to say at a time
when, if time was to be treated by the vendors as of the
essence, the contract would be void and the purchasers no
longer under a duty te supply a declaration, This arrange-
aent was not a mere indulgence by ume paerty, but one madse
for the mutual benefit of both vendors and purchasers., 1
think that the arrangsments were sufficiemtly supported

by consideration on both sides to amount to a parol

varigﬁgqn of tha’terms of claugse 11 of the contract.
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I am also of opinion that a sufficient vritten record
of the arrangement, for the purpose of enabling its
express terms to be proved, is to be found in Mr
Broughton's letter of 23 January addressed to the Registrar.

As I bhave said, it does not sppsar to me to be made
out by the evidence that Mr Smith actively eddressed his
mind to the effect of his arrangements with Mr Broughton
upon the date specified in clause 13. But I see no reason
why ordinary principles of necessary implication should not
apply to the agreement reached between them. Had the point
been raised by an ®officious bystander® I feel confident
that in all the circumstances both Mr Smith end Mr Broughtom
would undoubtedly have answered - "of course that date can't
strictly apply®. 1n other words I think that it wvas a
necessary incid&nt of their arrengements that they were
treating time under clause 13 as not being of the esaence.
It wag not suggested, if time were held to be &t large, that
when the vendors repudieted the contresct in Februsry time
had become of the essence in such a way as would Jjustify that
repudiation. I would accordingly allow the appeal.

The Court being unanimous, the appeal is allowed
and the Jjudgment enteruad in the Supreme Court is vacated.
In lieu thereof the appellants will be entitled to a decree
of speeific performance. Leave is reserved to the parties
to apply te this Court should any difficulty arise as te
the form of the decree and any incidental orders.

The appellants are entitled to their costs of the
appeal, including sn allewance for extrs counsel, which are
fixed at $550.00, together with proper disbursements,
including such sum as may be allowed by the Registrar for
the cost of cyclostyling. They are also entitled to their

costs and disburssments in the Supreme Court, to be fixed
,}"/.7' _ e \
by that Court. g‘?’}(,dt,/ux&md f

@mcnliater Bros.,
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JUDCRENT OF UDODHOUSE J.

This sass concerms the prepossd purchens by the
sppallants ("ths purchaseze®) ef a faxw proparty of abeut
2,008 aczes in Seuthland. They snteared intes an agreseent
for sele asnd purchase uvith the respendents ("the wendora®)
on 24 December 1975 which wee conditional in twe respocts.
The one conditicn relatsd te the ability of ths purchasers
ts make satisfagtery arvangemsents feor finance by
9 February 1976, e queatien heg sriasn cencerning that
matier. The sther conditien wes that the coensant
roguired pursusnt te the Land Sottlement Premction and
Lend Regquisition Aot 1982 ehould be ebtained by
26 Jenuary 1976, In the svent aspprovel uwas not gliven
until 12 February and $he exder of the Court vas not
sealod until 2 Rerch. e peint is made hewever, of the
time that slepsed botusen tha time of approvel of the
tranoaciion end the fermel ssaling eof the order. Yhs
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‘simple issue le whaother in all circumsisnces ef the cass
ths delay beyend 24 Jenuary justifisd the vanders in
thaeiz subsequent refuaal to perform the conbraci.

Roper J. held that it did end zefused the purchesere

spacific perfermance of the santrest.

The ageesment Por sale and purchass ssems to have
besn prepared by the land asgent whw had been ergagsd by
the vendors and hs may not have appreciasted that
difficulties cauld arise in reletien %o ebtainiag the
censent by 26 Jenuary, teking ints scocount the absence
of wost lawysrs Prom thelr offPices during the legal
vacation which had comsenced by 24 Uscember and wauld
not end 4in the Scuthlend distzict until]l 28 January.
in tha event the agreement was recsived and oxsmined
by the solicitor ecting for the purchasers {(a Ar Saith)
after he had returnsd te hiz offices from the 1@@&1
vagation. e roelisced at snce thal time wae very shert
and in perticuiar that the daclaratisen by ths purchessere
which would bs nsedod ts suppert an epplicetion to the
court for censsnt te tho trensactieon could net be
completed snd Pilod in CLhe regisicy ef the court fer
saveral days at leset besewse his zlienis were at e
distenca, at Heasi. He alos sppresiacted that the
statutory period for filing an spplication for consent
of the sourt wes e expire sn 24 Junuery failing which
ths centrect would be of nae effest. He therswpon
telaphanad Fr Oreughton, the selisifer acting feor the
yvondors, te explein that the tranasetiien uae ens in
raspost &f uhich ths comncent of {he esur® was required
and that acting fez the purchessexe ha wes in o difficully
bacause thelr decleration could nel bo oo ouickly
gvellable. Hao rogquested Rr Ersughlen to Pils the
apglicatisn feoz consent on behalf of the vendsts wvith
ndvics that the purehasers’ deslarzelisn weuld fellow.
filr Brsughtan agreed to deal with tha #mttwr in this
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fashion snd en 2% Januanzy it spplisation by the vendsre
Yar eoassnt to the transeciticn was duly Filed tegether
with & esvering letter sddresead to the registraz of the
court end datsd on the same dey. Tha text of

Br Breughton's letter rosdss

Yo snclose herewith Application Por Censent te
thias transasction.

Hessre Hacslisier Bros ers acting for the
purchasers and they confirm that tha Purehacars'
Declaration haz been forusrded to thair alisnt
at Heasst For conpletien,
We confirm that tha Purchassre’ Declaratien will
ke filed in esupport of Lths applicatien vhan it ise
reaturned fiua Heaol.®™
Br Samith procssded {2 abtein a declsratien by the
puschagsrs s it was duly filed with ths couzl sewe days
eftur tha spplication had baeen lsdged; aend the consent
was duly obtained prieor te the date wentisned in the

written contrasct fer sattloment.

In the msantiss the purchasers had completed
srranigements for the sale of e ferulng proparty of their
own and en 5 February My Smith sdvised Fr Bromghten that
the purchesers had "baen eble te arrsngs the necessary
finasnce Yo declare this csentract wnconditieonal.® There
wae R reply o that latter end on 18 February he
forvarded a tranafer toe Ae Srowghten far porusal and
expsution by the vesdara. Howsver on 23 Februaxy the
latter raplied by sdvising that the vandoazs had givasn
instructionsthat thoy did not intend s proceed with
the szle of the fare sreperty and for thet reasen Lhey
had refused %o call in grder to exooute the transfer,

Ne resascn waes given in the leotter fur the refusal sf the
vardors ta gs foruard wlith the trameactiocn but Hr Broughten
indioated verbally ts Mr Smith that they cleaimed there

hed bagk ne contvact betwsen the partiss becawse
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FRre Dickens (cne of the vendora) had net eligned the
contract psresnally. The purchasers meds forsal demand
for ssttlement en 26 Fsbruary and tendersd the purshase
price the following day. find on 11 Rarch proceesdings
vare isewsd clmiming specific performanes of ths
contrast. On 0 April a statement of deofences uvas Plled
end it was then claimed fer the Pirst time that the
contract had bescome veid by recson of the delay whieh
had gcourred baysnd 26 Janusry in obteining the consent

of the gsourt.

The iseuss raiesd en the appoal are:

(1) that ths centrect does net condain sny epecifis
provision lisiting ths time in uhieh the relsvant
consent was ta be obitained;

{2) that even if roference im the ocontrzaet %o
26 Janwary ceould be related to ths day by which
the particular consent under discussien was te be
obtained thoen time wes nat of the esesnce of the
contract;
and

(3) in any svent any strict limitation es to time had
bsen wvaived by the vendors; eor they wers estepped
from raising the paint.

The Firet of those matters depsnds upon the censtrustion

and effect of clavses 11, 12 and 13 of the agrsement

a3 followuss

"11. 1F thse lLand affeaciad by this Agreement

excesds Five acres in ersa this contract ie

sub ject to eny necsasary consent of the

Administrative Divisien of the Supreme Caurt

and thes Purchassr will within Pourtsen daye

from the date of signature of this Agresssat

eithaers

(a) Cemplete and depoeit with the Distzict
Land Registrar a Decleratien in conferedty
with Section 24 of the Land Sottlement
Promotion and Land Acquisition Act 1982
and deliver e copy to the Vendsr, ex

(b) Deliver to ths Vender any statoment
declaration oxr other deosweant resuired
by regulatien or othsrwiese to be completed



by ths Puzchaser for Piling uith an spplisstion
ta the Adeinistrative Divisien of ths Supreme
Court and the Vendor shall within ene menth
from dates hereof unless such daslarstion shall
have besn dapsslited as aforesaid meke application
to ths Administrestive Division of the Suprems
Court Por any necessary conzesnt to this
transsction
and sach party herete shall do all such acte end things
as may be necessery er sxpedisnt for the purpessc of
shdeavouring teo obtaln such consent axr snsuring
compliance with the provisiens of the Land Settlement
Prometion and Land Aecquisition Act 1952 and any
regulastions for the time being thersunder. And
sech party shall bear hie own legal and all sther
coste whetseever of end incidentel to any such
declaration applicatisn or other procesa.

12, If any of the land affaocted by this Agreament
is held wnder lease or licenss under the provisions
of the Land Act 1948 thie sontrect ie aubject s any
necsssary conssnt of the Land Sattlement Beard being
obtained within the pericd referzed $2 in Clewss 13
heraef and essch party hereto shall within fourtesen
days from the detse hareof make such aspplication
thareafor as may be necessary and sach party hezetoe
shall do all such ects end thinge ae may ba neceasary
or sxpedient fer the purposaz of endeavouring te
nbtain such consent or securing complisnce with

the provisions of the Land Act 1948 and any
roegulations for the tims being thersunder and each
party shall beer his oun lsgal and other casis
whatsvever aof and incidentel thersts

13. If any such censsni whare necesgery shall not
ba granted by the 26th day of Jsnuary 1976 eor such
later date ss the parties agree on or shall be
rofussd or shall be granted subject to conditions
then this Agrsement asub ject as hereinafter msationed
shall be voild PROVIDED HOWEVER that if such consent
shall be granted within such time subject to gonditions
to which the partise shall in writing agres or

sub ject to conditiens not prejudicial to tha
Purcheser if the Vendor ehall within seven {7)

days after tha grant thersof give notice in

writing to the Purchaasr or his Solicitor of

the Vandors willingnese to comply uith such
ponditione then this Agreement shall be binding

upen the partics as wmodified by such cenditions,.”

It will be noticed that both clauss 11 and claues
12 deal with the psssible need Por canssnt te the contract
but it 4z only clsuss 11 that has spplicatien in the
pregent Cassé. The fellewing clauvse 12 is concerned wuith
the rather wore limiled number of transsctiens which
cencern land held undsr leaso or license pursuent te ths
proviaisns of the Lend Ast 19483 and ths present
sgrosmant does not affect any such land. However it ie

cantended on behalf of the vendors that the worda,
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7if any such csneent® at the beginning ef clause 13

refer only toe the conesent that might hevs boen needed in
tezme of clause 121 that they do not smbreca the sort of
censent sentioned in claves 11 end whieh, of course, is
nesdoed in the present case. The paint is asde Lhat
although clause 12 spsske exprassly of the contzact being
subject to the Land Settlament Board consent “"bsing
sbtained within the pesriod referred to in clause 13%,
thars 13 no similar and express reference in clauss 11

to that esams period, It is seid that grasmetically

the words in clauss 13 refar back only to the conssni
mentioned in the immadiately preceding clauss 12 and

that such a constructien {s reinforesd by the specific
roference to time in the latter clause, Alternatively
an arqumant was addressed to the court that i? it should
be thought that thers were some ambiguity essociated uith
the issue of construction then certain of ths surrounding

circumstances pointsed to the sawmse interpratatien.

In ay opirion the opening werds af clause 13
relate to both types of conasnt, It may be thaught
inconsietent on the part of theo draftesman to include
@ spacific referencs to time in the one cleuse and not
in the other, But whare beth typees of comsent to a
contract wers nesdsd it would be pointless to requize the
congent aof the Land Settlament Board by s particular date
while leaeving a more flexible porisd availeble fer
obtaining the ne lees sssential consent of ths
edministrative divisisn of ths Supreds Coeurt. I think
the words, “"gny such consent® where thay sppear in
clause 13 refer buth to clauss 11 and to cleuse 12.
it happens that the contract ie contained within a peinted
form which has been dzeligned to provide fex each of two
poseibla statutery requirements; but the draftoman

eenmat have intended to put 8 specific time limit upen
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the sne matter wvhils lesving open the mare Nuusrous
trensactions likely ito need the sort of cencext
raforred to in cleuse 11, The deafting may ssen
inslegant but 1 think it is uvnambigueus and that
clause 13 clearly centrsle the time within which the

consent mentioned in cleuss 1% is tc be sbtaimed.

Tha second point is whethexr ths time fixed for
satisfaction of ths condition as to consent is to be
regarded ss of the scesnce of the contract. Reper J.

20 held and, with respsct, 1 agres with him, Equity

will not interfers with & cendition ss to timwe where ths
atipulation haes clesrly besen intonded by the parties to

be ocbsarvad prscissly. in the pressnt case, =ubject to
cartain provisos which ars not relavant to this particular
issue, the contresot was madse to depend upon the fulfilment
ef & condition that ths necessary consent should be
obtalned hy 26 January. It waw provided that failure teo
meet that time limltl would render ths centrast veid; »and
I think that in the contsexi that lesat word mgens examctly
what it says. Curing the hearing thers was scns
discugsion by counsal concezning a so-called custom ey
practice seid to have grown up in the Seuthland district
to tha effect that goodwill and mutual understanding in
the legul prufession had rsndared the condition as to

tims flexibls on the besis of reasonablensss. Gut 1 on
quite eatisfled that vhatever aay be the informal

practice in this reqgard the intention of ths pertiss
themaselves as disclosad by the coentract was that time

should be treated as of the sesence.

The third ground eof appeal is that if tha cenditien
ag to time had to be met precisely then tho need te do seo
. was wailvaed by tha vendaras that their seliciter apreed to
axtend the tire by scceding teo the reguest of the snlisiter

acting fer ths purchasers that the vendors should file



8.

thair applicatien for consent by 24 January and that at
the seme time he would infere the court that the necessary
decleration by the purchasers would be provided at a later
date; and that in the clircumstances beth scelicitors
tealised thaet this cartainly could not be dons before

26 Januury. It was said in the sliernative, but as part
of ths same submisaion, that by words and conduct the
vandore are catupped Prom rajsing the conditlien ae to tinas

ayainst the purchasers® clalm for epecific psrformence,

The rather sablvaelent Torm of the submiseion itesif
may be soms reflection of the variows and not entirely
haraonlouse stisnplte that have Dsen maae frum time to time
to esnelyse vaiver as a concept within the lew of contract.
One problem is that like the word estoppel, the term
uaiver has been ussd in a nueber of different ways. In
relation te estoppel that scrt of problem is describecd
by Jordan C.3. in (°Conner v, S.P.firay Ltd (1936) 356 S.R.

(NSW) 76 at p.84a, He there refsrs to the origins ef
comnon law sstoppel and the eventusl "infiltraetion in ths
Pirst helf of the ninsteenth century of the equitsble
doctring of sstoppel by representztion®; and at p.82 he
mentions tha confuslen that cen srise unleas the individual
typas of watoppsl are distinguished and recognised for wvhat
thaey really are. Than in 9 Ralsbury 4th Ed. para 571, by
referencs to walver, thers is = similar indicetion of the
vagusness that can attach te 2 word when 1t is used in
different seneesy and thes paragraph includes a raflerence
to walver in situations which really creats an election
"betuesn tun eulvally oxclusive rights.® fisverthelass

in the lsw of centract, sz that paragraph indicates, the
torm “waiver® has bsen aptly used and undesrstood over s
long periad to describe the precess, uexally gquite
informal, ®whersby ens party woluntazily granis a

gcongesainn te the cither pariy” to zdopt the words of the
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same paragraph of Halasbury, ®by not insisting upen the
precise mode of psrfermanes provided for in the eontract,
whethar before or after any breach of the tesrm waived."
In my epinion the doctrine, considered in that sanece,

continues to operate end to have binding effest.

It ie suggeated in Chitty on Contracts, 23rd Ed.
pars 1247, that waiver probably had its erigins in the
nesd to mitigate = etrict spplication of ths provisioms
of the Statuts of Freauds, 1677, which otharviss would
requirs any modification of a writtsn contract to be in
writing, no matter how comperatively inesignificant the
change end regardless of any consideration of practical
or coamsrcisl convenience. But waiver has never been
accepted or regarded as a means wharoby the baeic
structure of a contract could bs varied sr some alteration
wade in the consideration to be given and reseived.

It has aimed simply at providing an #fficacious msthed

of esnabling concessions to bs mede concerning the strict
performance ef what mey be described rather locsely as
sachinery provisions, O0ften enough it has besn said
that it is difficult to distinguish betusen a variation
8g3reed upon as a matter of contract and the sort aof
forbsaraence intendad to operate as a waiwer, There are
criticisme toco (provided at length, for exampla, by

Ar J.5. Ewart in hisz book "Wailver Distributed?) that the
concept of common law uaiver to which I have besn referring
has no rationale and ne indepandent existsncer that all
the sa~called "uaiver® situations must be categoerised as
properly within the area of election on the ome hand, ar
recognised as founded upon some sort of estoppal on the
other, I had occesion te refar to soms of these metters

in Yatson v, Healy Landp Lid (1965) NILR 511 at p.514,

But I thare expressed the opiniaen that at least it could

ba sald that e wasiver imvelved Pirst, "en unambiguous
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representation arising as the result of a positive end
intentional act dens by the repressnter with krouwledge

of all the materiel circumstancss®™, although the
intention way be implied from sll the relevent
circumstsnces; and sscond, that thes party rzelying upen
it muet be able to sheow that "he has carried out the new
arcangement™, With all respect te these uho doubt the
sspeazate existancs of a commen law walver, I do net resile
from the visw 1 then expressed and I would mersly add

(to meke the point quite explicit) that im the cese of a
valver of this eurt there is never any nausd fer the party
acting in terma of the indulgence te show detriment, in
this respect I think wajivar is quite unqualified, A
similar conclusien has bean rsachsd by the High Court of
huetralia in relation to those ceses of wlsction uvhars
the choice is to affirm cr disaffirm ths centract:

see 38rgent vV, A.S.L, Developments L &d (1974) 131 C.l.Re.
634 per Stephen J. at 647,

When the facts ef the present cose ere sxaemired it
is clasar that when Hr Smith, acting feor the purchasers,
telephaned his opposite numbsr, acting for bthe venders,
his immediats and urgent purpose was to snsure that the
contract should be kept alive, Me realised that by
reason of the Land Settlement Prometien and Lend
Acquisition Aet 1952 it would ceass to heve any effect Af
the application for the consent mentioned in claves 19
were not filed in the resgistry of the ceurt by 24 January.
To aveid that statutory affect he requestod Rr Broughten
to file en application on bahalf of the vendsrs, sftor
explaining that the nececsery declaratien by the purchssers
could not be provided for several days. 0f courss
clauss 11 of the contract provides that ¢he purchasers®
declaration sheuld have bsen delivesrad ¢4 the vendore
within fourteen days of the sxscution of thas agrecasnt,

Obvicualy that hed not teen dons. So Ar Gmith wes
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really requesting the induigemes of the vendsrs in twe
roepectes firet that they ehould put aside the fallurs

to deliver the purchassers? daclaration uithin the

fouzrtesn day peried; and, sssond, that they o%puld shours
that ths contract remsined offectiva beyend 214 January

(e Saturday) by filing their eppliceation for the court's
consant. It ie agésad that Ar Broughton hsd sutherity

to spesk for the vendors and asted on thelir behalf when

he eccedad to the resquest. He thareupon proceedad to
give effect te the arrangement that had been suggested

by Mz Saith. He abtained and filed the spplicatien by
the vaendors; and in addition he forwvarded to the registrar
of the court ths scocompanying letter to uhich referasnce
hae besn made in which he explainad the absence of the
puschseers’ declaration by indiecating the esrxrasngement thet
had been made to have it filed “"when it is returned from

Hasst.®

Some point uvas made on behalf of the vendors that
anything done by Ar Broughten ts keep the conizact in
being beyond 24 January related mserely to the statutory
time limit fer filing the applicstien, with some scrt of
ungpoken reservatisn that in no way wae hias agresment o
so-cparate intendad to modify the contractual provision
requiring that the consent of the court sheuld be given
by 26 January. For my part [ think that argusent
essumee not enly o delicacy of judgment by R Breughton
that i» unlikely ensugh in iteolf but alse thet ths srrangs-
ment that was then trenslsted inte action could have ng
practicel purpose, For bolh he and Mz mith knew that
an application filed on Friday 23rd January osuld not
poseibly preduce & consent of the court within the
centractuval time limit abeut to ond en the following
Fonday - and this aven 1f the purobessrs’® dscleration
had been alrsady available. Certeinly it is not shown

in the svidence thet during the talephens conversation
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there wae expross roference %o the fact that if the
application was to ssrve its purpose of cbimining a
gonsant that had any meaning there must bs a conssquential
sxtension of the tieme mentionsd in clauses 13. But, with
ell respact te Reper J. sho toek s differsnat vieuw, I think |
it would be unreal %o regavd Az Broughtom®s agrsemant ulth
fr Smith as scomething which was to be limited in its effect
perely to the filing of the applicatien. That socrt of
affect would hawe been achieved merely by filing the
application, But in addition thars waz tha supplemsentary
explanation thet Ar Breughton thought it prepsr, if mot
necessary to provide as part of the praectical arrangsment
made with Hr Smith: thet in due courss the applicatien
would be supportsd by the other neceesary papsrs to be
completed by the purchasers themselves. These steps

wore consciously intendad by Mr Broughten, and so by the
vendars, to produce an effasctivse end result; and that
canacious intention was undoubitedly sharad by the
purchasere through their selicitor. Ho had ths agreemsent
before him and gave evidence that he vas auvare of the time
1imit in clause 13 in addition to the proximity of the
statutory time limit which he had celculated by reference
to the date on which the sgreemont had bsen sxecutsd.

So 1 am satisfied that vhen the vendors asccedsd o, and
acted upen, the proposale put Porward en ths purchagers’
behalf the contractual time limit in clsuse 13 was
conseguentieily but guite deliberataly, sxtended, I
think therefora that the venders uwaived the strict
roquiresent sz to time and that thay uare net justifisd

in their refussl to complete.

I would sllow the appeal and srder speciflc
~

perferaanca.
/lTo/ LJ14~%/L © -

lants: Recalielasr Bres.,

1ts: Hicoll, Sinslalr, Ceoney & Co.,
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JUDGMENT OF COOKE J,.

As to the interpretation of clasusse 13 of the contract
of 24 December 1988, 1 enree with Roper J. that the time
specified for obtaining any necaessary consent, namely by
26 January 1976, should bs treated ss initially of the
essence. | also agroee thet the Judge was right in his
assumption that the words ‘any such consent whers necessary'’
ralate not only to any necessary consent of the Land Settle-
ment Board but slso to any necessary censent of the Adwini-
strative Division. The arrangement of cleusss 11, 12 and
13 points to this interpretation, snd it is unliksly that
the partiss to such a contract would attach grsater or
different importance to Land Settlement Board consent then

to Administrative Division cansent.

I think that 'veid! in cluse 13 means what it says.
Thet ie to say, if & necessary consent is not granted by

the required date, either party will prima facie be entitlad



to say that the contract has come to an and, unless steps
ars taken in mccordance with the proviso to the clause to
keep it alive. Tha scheme of the clauss, including the
proviso, is such that to treat 'void' as meaning merely
voidable by one of the parties teking positive steps to

cancel the contract ssems to me too strained a conatruction.

The decision of this Court in Bagton v. Rugsell (7 July 1975,
C.A. 323/75) is distinguishable. Tha context and subjsct-
matter of the clause there were materislly different.

Similarly the cleuse in Suttor v. Gundows Pty Ltd (1950)

81 C.L.R. 418 was matsrially different in ite wording.

But, boing a purely contractual stipulation, this provision
in clawsse 13 could be varied by egreement or waived, or

one party by his conduct could be precluded from taking

advantage of it. This appears consistent with the spesches

of the House of Lords in New Zealand Shipping Co, Ltd v.

Sociste des Ateliers [1919] A.C. 1, the substance of which

decision is, I think, correctly stated in the headnots. .

As to waiver, with respect I am not parsueded by the
crucial point in the learned Judge's reasoning, which was
that on 23 January 1976 Ffr Broughton had noc alternative
but to comply with Wir Smith's reguest. By clause 11 (b)
the purchaser uwas reguired within fourteen deys of the
agreement to deliver to the vendor his declaration under
thae Land Settlement Act for {iling with an application,
Even assuming that in a contract with as tight a time
schedule as this one the time of fourteen days was not of
the essencs,; the fact remsins that by 23 January the
purchaser was so0 seriously in default that there uas no
longexr any possibility of obtaining consent by 26 January.

It was not the fault of the solicitors on either side that



this situation arose. Ths awkuard time schedule was
evidently not suggested by tham. But, having rsgard to the
torms as to time in the contract signed by the parties,

it seems to we that by 23 January there uas a ?unda@antal

breach by the purchaser, in the sense in which that term

is used Por instence in the Suigse Atlentique case [1967]

1 A,C. 361, {(Throughout this judgment fpurchaser' and
‘vendor' are usad in the singular, as in the contract
itself, since nothing turns on the fact that the partiss
on sach side uwere husband and wife.) The vendor was
accordingly entitled to rescind on that day. Instsad the
vendor's sclicitor, as to whose authority no point is taksn
by the vendor, agresd to and did file an spplication for
consont to the contract,; notifying the Regidrer in the
covering lestter that the purchaser's declaration would be
filed when returned from Haast. On bahalf of ths vendor
the solicitor knew of tha facts constituting the breach by

the purchaser. For the reasons given by Stephsn and Mason J1J,

in Sarqent v. A.S.L. Developments Ltd (4974) 121 C.L.R. 634,

642-¢, 656-8, it is lmmaterial that the sclicitor may not

have had the right to rescind in mind; it is enough that he
knew all the facts giving rise to that right. As I sse it,
by filing the applicatien, knowing of the fundamental
breach, ths vendor by his sclicitor waived that breach, in
the sense that he elected not to rescind for it end affirmed
the contract. WWithin the proposition steted by Lord Wilber-
force in fisxrdorf Peach v. Attica Sea Carrisrs [1977] 1 All

E.R. 545, 551, the filing of thet application in thess
circumstaences was ‘clear and unequivocal' evidence that the
vendor was actively kesping the contract alive. Within
Fason J.'s proposition in the Ssrqent cese at p.656, he wes
exercising a right to apply Por consent arising by or under

the contract.



The guestion then becomes one of the extsat of the
vaiver, Tha very reason why the breach waived wss funda-
mental vas that it meant inevitally that consent could not

be obtained by 26 January. The filing of an epplication

for consent on 23 January, with full knouwledge of the ’
breach end the impossibility, wes pointlass if the contract
was to coms to an end three days later. In common sensas
anc feirness, as I sse it, the vendor should bs held to
have slected to reat the contrect es one which would not

come to an end on 26 January. It is not congistent with

what was done on 23 January that the time specified in

clause 13 was to remaln of the essencs.

The making of the application on 23 January le attri-
butable to the purchaser elsoc. Having procured it by
requaest, he should equally be bound by ths implicstion,

In any event, ths evidence does not sstablish that at the
date when the contract was made it would heve bsen imposaible
to obtain consent by 26 Jenuary; the impossibility that
developsd must be regarded as caused by the purchasser's
default. As he could not teke advantage of his own wrong,

he could not havs been heard to say thet the contract ended
on 26 Januaxy: 9 Halsbury's Leus of England, 4th ed.

para. 533 and the authorities there cited.

If detriment to the other party be nesded, as Sir
Alexander Turner thinks is the case with ons kind of
election (Spsncer Bousr and Turner on Estoppel by Repre-
santation, 322-5), it is to be found here. The purchaser
by his solicitors proceeded to completes and fils his declara-
tion, to give notice that finance had been arranged, and
to prepare and foruward a trensfer, no doubt incurring coste

in these steps, befors the vendor resiled. 0On the svidencs,



including the evidence about Southland practice, I think

that a8 a result of ths tslephone conversation betwesn thas
solicitors on 23 January, Pie Smith naturally and ressconably
took it for granted that the vendor was treating the contract
as alive; end that this remainsd the positiantuntil well

into Februasry. As for detriment to the vendor, if that be
reievant, the vendor acted on the purchassr's requesst by
filing the application and st least for some time co-operatad

in arrangements with a view to completion.

For these reasons I think that sach party was precluded
from asserting that the contract became void on 26 January
- the vendor by waiver; the purchaser parhaps by uwaiver
also, but certainly becwuse he could not take adventags of
his oun defsult. And each party acted toc his detriment
on the understanding that the contract vas belng kept alive.
Gn these visus it is unnecessary to decides whether the
arrangemsnt on 23 January amounted to an oral variation
of the contract or whether detrimsnt is essential for
waiver; but I am not to be taken as dissenting from the
President's opinion on the first point or Woodhouse J.'s

opinion on the sacond,

An alternative route to the same result would be to
treat the arrangement between the solicitors on 23 January
es an implied agreement on a later dete for the purposas
of claugse 13. Thero appsars to be no reason uwhy an agres-
mant that consent may be obtained within a reasonable time
should be outside the scope of this clausa., It is clearly
within its spirit, The date could then bs randesred certain
by reasonable notice from either party. To pive business
efficacy to the deslings of 23 January it may be that such

an agresnent should be impliad. But the case for the



purchaser hed not been presented in quite that way, and 1
prefer to bese my judgment on the reasons already given.
It has not bsen contended for the vendor that if the
provision as to 26 January was waived there was any dalay
thereafter entitling the vendor to refuse to complete. -
For these rsasons I would ellou the appsal and order

spacific performancs.
JoR 2ot
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