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ORl\L JUDGMEN'r OF' 'fHE COURT DELIVgRED BY RICHARDSON J • 

Rodney Gordon 'l'hompson farms a nmnher of parcels of land 

in the Paki PaJd area, lfawke's Bay. In the spring of 1973 he plan-

ted a fifteen acre paddock in rye graBs intending to harvest rye 

grass seed. One day, early in September 1973, in his absence and 

without his authority, one, Jim Peni, an employee of Keith Loye Lim-
\ 

ited, a company .engaged in the business of agricultural sprating on 

a contract basi.s, applied "Herbitol" spray. to the paddock. The re

sult was disastrous. The rye grass \v-as completely killed. , Appro

priate steps were· taken by all concerne-d to minimise the l~ss to Mr 

Thompson and the quantum of that loss lEi agreed and is not 'in issue. 
\ 

\ 

\ 
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What.had happened waA that Kevin Ruston Murphy, a pro-

duce agent employed by The Hawke's Bay Farmers Co-operative 

Asoociation Limited, a stock and station firm acting as agent for 

Peter Charles Olsen, a farm~r client of the firm t...-ho had recently 

bought from t-1r Thompson a ,sixteen acre parcel of land in that 

same area, engaged .. l(ei th Loye r.imited to . carry out weed spraying 1 

intending that the latter company would spray the sixteen acre 

paddock which was in lucerne but infested with grass and weeds -

of various types.. . He gave Mr Loye a sketch or plan of the. ar~a, 

which he had c:lrawn, showing the location of the paddock and its 

relationship to Anderson Road, Paki Paki and various other 

features. Hr TJoye· paAsed the plan on to Mr Peni who claimed 

that he rel.ied on it when he came to spray an<l in the result 

sprayed the wrong paddock. 

Ur Thompson sued Keith Loye Limited, The Ha~ke's Bay 

Farmers Co-operative Association Limited and Peter Charles Olsen 

alleging that the damage he_had suffered was due to the negli ... 

gence of each of .the defendants. It was alleged against Kei~h 

r.oye rJirnited that _that company or an employee, lflithout authori

sation, negligently entered his land and sprai~d the crop •. The 

negligence alleged against T.he Ha\'lke 1 a Bay Farmers Co-operative 

Association IJiraited wart that in instructing 1Ce.:i.th Loye Limited 

it gave misleading instructions and, .:t.n particular, that ·the 

map provided for the direction of Keith Loye-Lirnlted was in

correctly drawn as to the location of the plaintiff's land. It 

was further alleged in the amended Statement of Claim that the 

first and/o~ socond de.fendantn, that .i.s I<eith Loye Limited and 

The llm.,rke 's Day Farmers Co-operative Association r_.imited, were 
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acting as agents for the ~hird defendant, Peter Charles. Olsen, 

\ and that in the circumstances the third defendant was respon-

\ sible for the negligence of the first and/or second defenda~ts. 

At the trial of the action and after hearing.lengthy 

evidence, Haslam J. gave judgment for the plaintiff against all 

three defendants. He held that the first defendant had been 

negligent ~n failing adequately to supervise its employee, Jim 

Peni, for' whose. conduct it was answerable in a humber of res-

pects to which he referred. So far as the second defendant was 

concerned, he found that, in the situation that applied~ the 

-stook and station firm was tinder a duty of care of the ·"neigh• 

bour" principle to client farmers to ensure that a.ccurate, 

precise instructions for spraying operations of a kind in 

question. were given and carried out, and, indeed, that the'evi-

dance in the case served to illustrate the high dagree of risk 

that such an· activity might entail, He went on to say that it 

was a reasonably foreseeable risk, after th0 issue by the appel-

!ant's agent of the sketch plan, that with or without fault on 

·the part of the contractor, or of his driver if left to his own 

devices, the drhrer m_iqht spray the wrong field.. As to th.e 

sketch plan itself, his finding was thf.lt the very detail in it 

indicated that some'directions were required ·at the outset to 

dirr~ct the firm .of contractors and that, whilst it was just a 

sketch run off in a·hury for this purporw, unfortunately it had • . . t 

defects which wen~ l:f.kely to m.i.slead, After commenting on cor ... 

tain evidence given in that respect £md referring particularly 

to the evidence of a Mr Shariley; a surveyor (tv whi.ch ws shall 

refer later in this judgment) he concluded that the contrast 
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and divergence between the sketch plan and the a~rial photographs 

produced iri e~idence showed very clearly_ the pcitentially mis

leading quality of the sketch plan. 

Turning to the position o£ the third defendant, .Hr Olsen, 

he found thai he was liable both vicariously cind personally. He 

was under a auty of ~r:trEl t.o the plctint:lff and there wa:J a foresee-

able risk, even so far au he was concerned, that R contractor 

might go to the wrong field. Having delegatPd the work to hls 

agent, the second defendant; the third defendant t\'as anst'lerable for 

its negligenc~::. Ha:31am J. went on to hold that, by permitting the 

_ stoc_k and_ station f'inn, and directinf] them no doubt to engage the 

first defendant or whontsoew~r they nom:i.ne~_tPd to c.::i.rry out this job, 
' 

the third defendant '"'H1 perm i. ttiw.f an op8rRt.ion to begin which, ae 

a practical farmer; he must have kno\\'n culled for a h~gh degree of 

care, caution and precision. And it is a nec~ssa:ry implication 

from his subsequent finding that the third defendant was per$Jonally 

responsible, as '"ell as vicariously liable; that the triat judge · 

found him to be negligent in failing to supe:r.visa l:md control the 

weed r:;prayinc_r opc~ra U on adequately. 

Followiny the announcemnnt of the ~-ourt 1 s find:l.nf} as to 

liability, counsel for the second. defendai1t advi.sed the Court that 

the second defendant accepted full responsibility' vis-a•viA the 

third defendant and 'l...rould, in any event, indemnify the third clef€m ... 

dant. Counso.l fur tlw first and second defendants then asked the 

Court to apportion responsibility as bf!tween them. Haslam J. con ... 

clude~'i that the total liability should. be borne entirely by the 

second defendant. 
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· 'I'he. first defendant has accepted the. judgment in this 

case.. The second defendant appealed and ns appellant, advanced 

three broad sulwissions, namelys 

(1) That the learned Judge t-tas wrong in holding that 
·the appellant was negligent ln any degree and 
whether personally or vicariously. 

( 2) 'l'hat tho learned Judge was wrong in holding that 
the third respondent, that is Nr Olsen, was 
negligent in ariy degree whether personally or 
vicariously. · 

(3) That if negligence on the par-t of the appellant 
was the .correct finding, then the opinion ex
pres~:~ed by the learned Judge that the total 
liability to the first respondent, Hr Thompson, 
should ·be borne by tho appellant, 'ltTas wrong. 

lle propose to review quite briefly the evidence before 

the Supreme court, . Hr Thompson, the plaintiff, said in evidence 

that. the land in question was difficult to describe to anyone 

becau.se it was flat ·land and apart from a haybarn there were no 

buildings on his· prop·erty. He said that he would. insist that 

either he.or his agent be present when there was spraying to be 

done. This was quaiified in cross-examination but the thrust of 

his evidence was that, because o:f the nature of the spraying oper

ation, that was tl basic precaution that should ordinarily he taken. 

Mr Scott, a produce agent employed by Williams & Kettle Limited, 

confirmed Mr Thompson! s view that eith(~r he or Hr Scott should be 

present to supervise spraying operations and·broadly for the reasons 

that Hr Thompson gave. Then there was the evidence of Mr Shanley, a 

surveyor, .to which the trial Judge attached particular weight. He 

had inspected the land and, \-lhon asked to cotnntcht on the suitability 

of the plan to identify the paddock, said ~I found the plan was mis

leading and confuaing·onoe I tried to orienta:e mysel£1 11 He went on 

to say that ,from 111emory it gave an angular variant of something like 
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thirty deg'roeo from the correct alignment and the lucerne paddock 

was about a similar variation of alignment in the opposite direc

tion. Then, referring to the lucerne paddock~ he said that it was 

to his left and, that being the case, he did not see how it could 

have been parallel to Anderson Road as indicated on the plan. 

Referring to the·haybarn, he observed that the boundary to the hay-· 

barn was pointing in the wrong direction by· about thirty degrees 

and that iswhy he found it difficult, Finally he noted that the 

gate into the l-ucerne paddock was not in the position shown on the 

plan. 

Mr .I.oye * s evidence was that when he. was instructed by Mr 

r1urphy to do the job, he .asked Mr Murphy whe~her there would be 

any difficulty in finding the paddock and if he ·(Mr Murphy) had 

marked the paddock with metal flags of a type whieh Mr Loye had 

supplied ·to tho appellant. Mr Murphy said he would not hava any 

difficulty in finding the paddock, which was a place that Mr Loye 

knew, and he described itt but he also said he would draw a plan,. 

which he cUd. Subsequently Mr r ... oye went to the a:t'ea with the plan 

and said in evidence "Had I been given that map I Nould. have 

sprayed the s.a·me paddock as Jim Pen! \·.ri thout a noubt. h Now there 

was a conflict in a number of respects heh.reon the evidence given 

by Ml:" IJoye and that given by Mr Murphy. Mr Hanagan, for the appAl

lant, carefully analysed and compared that evidence and submitted 

that the trial Judcre' s preference for the (~vidonce of .Mr Loye was 

not justified ·and that he did not take propor advantage of seeing 

and hearing the witnesses.. l-Je have. considored the various points 

referred to by Mr ~1onaqan and are entirely sa·,iafied that the trial· 

LTudge, who was, of course,. in a much better pos.ition to assess the 
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witnesses than we are, was entitled to prefer Hr Loye's account 

of events. 

Mr Peni explained how he had used the plan when con

cluding that·the paddock he sprayed was the one intended. Even 

after he learned. of the mistake and went out again with the plan, 

he said "I still reckoned that was the right paddock I sprayed 
' looking at .the map." lie was questionec1 at length as to hia 

actions in spraying rye grass instead of lucerne. Ile said that 

he was told that the paddock he was supposed to spray had plenty 

of grass and he could not. find any lucerne in it, but looking at 

the sketch plan he had not questioned the recommendation • He. 

said it wafl not clear to him that the spray \vas being applied to 

very recently planted graa.s and that he did not knm'l there was 

only grass in the paddock which.he sprayed. On that same point 

l4r Loye, in addition to the evidence that' had he been given the 

map he would have sprayed the same paddock, to \vhich reference 

hasalready been made, said that the instructions he-received 

were to spray a paddock of.lucerne that was hadly infested with 

grass and, with all his exp~rience with lucerne, this was- the 

· worst infeRted paddpclt he had seen. He 'tllent on to say that 

when Hr Uurphy gave him the plan, he (Hr M.1.ttphy) had said he was 

not sure if the lucerne in the paddock that was being sprayed 

would survive. We should add, hm,rever, that in cross-examination 

Mr Loye alao agreed that, with his experience in. the business, it 

would not have taken him long, if any time at all, to realise 

that he was not in a 1ucer.ne paddock. But, of course, he was a 

very experienced 6oritractor in that respect. 
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Now the lant witness _,.,ras a ~1r Ellen, an assessor, He 

said that usin~ the sketch plan he had no difficulty in finding 

the lucerne paddock in about ten minutes, nut notwithstanding 

Hr Monagan•s submissions as to the weight to he given to his evi

dence, we consider that the trial judge was justified in observing, 

ashe didz 

."H.e is used to finding sites and· local! ties 
from partial, incomplete and inaccurate in
formation and one would regard him in that 
field· as an, expert, in contras.t to an ord
inary tractor driver, or even a spraying 
contractor. Furthermore, Mr Ellen was 
.alerted by knowing that some error had 
occurred her~ and· therefore was doubly 
vigilant in ensuring that he went to the 
r:f.ght paddock~" 

This is hi.ghlighte<J hy the· answer he gave to the question c. 

''Did you turn the U.ttle plan given to. you 
upside dmm to ·orientate yourself?'' 

which was~ 

"Yes I did, i.t was the only way ! could make 
sense of it•u 

It is well established that on an appe~l of this kihd 

the court dqe.s not substitute its view of the ·case for that bf 

the trial judqo. Rather, it is a matter of \'lhether there was 

evidence justifyj_nfj the conclusion reached by the triai.judge, 

Given this evidence we consider that Haslam ,l. wa8 entitled to 

make the fj_nclingr-J of negLigence against the appellant to which 

we tiave referred. The first step in his reaRon"i~g was- that. the 

appellant wno under a duty of care of the "neighbour" principle 

to farmers in that distrlct to ensure tha·t accurate, precise 

instructidns for ouch operations were giveri and. carried out. · The 

sec·ond step wnf3 his. finding that in this· caoe instructions wera 

required to direct the contractor to the site. · 'rhat was the reason 
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the plan was o.rawn and provided and he found that the plan had 

defects which were likely to mislead and diu mislead. Those were 

findingn the trial Judge was entitled to make on the evidence be-

fore 'him. In uoing so he emphasiRed the evidence of the surveyor 

who, for the. reasons he gave, found the plan misleading nnd it 

seems to us thatHnslam Je was entitled to regard that as particu

larly cogent evidence. The third step in the reasoning was that 

it was a reasonably foreseeable risk after the issue of the sketch 

that, with or without fault on the part of the oontractor, or his 
I . 

driver if left to his own devices, the driver mlght spray the 

wrong field. As to this Mr Monagan submitted that it was not 

reasonably.foreseea:ble that the driver, Hr Peni, would be given 

so little instruction by Mr r.,oye before being sent to the job. and 

that, while it was reasonably foreseeable that Mr Loye would 

·delegate, it was not foreeeeable that he would delegate without 

adequate instruction or without adequate supervision or to an· 

incompetent employee.· We are unable to agree. As the facts of 

this case emphasise, the engaging of. weed spraying contractors 

involves.a high degree of risk. There is a.need for clear in ... 

structions so a:s .to ensure correct identification of the area to 

be sprayed. 'fhe delegation of the sprayinq to a~ employee rnust 

have been foreseeable, in which case it must have been foreseeable 

that the sketch plan might be given to him to follow and whether 

or not that was· ilccompanied by some. furthe'r explanatol:y comments 

by the contractor, we consider that Haslam J. was entitled to 

conclude that the appellant should have foreA~Bn that the con

tractor•s employee ~ight be misled and confused when he went to 

do the job, if the plan was inaccurate in significant respects. 

Finally, having reg:ard to the evidence given by Mr Peni.and Mr 
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Loye as to th~ state of the pndclock that was to be sprayed, 

the fact that J.ucerne and rye grass are ordinarily clearly 

distinguishable, while one fact.or to be considered, was not 

of such over-riding 'significance in all the facts. of this. 

case to preclude tho finding of the trial Judge .. that it 

should have been raasonably foreseenhle to a person in the_ 

position of the Rppe.llant, that the contractor•s employee, 

relying on the plan;. might spray a paddock of rye grass • 

·rn view of our conclusion that the Judge was entitled 

to find that.the appellant was guilty of neyligence causing or 

contributing·to the' loss the plaintiff sufferm1, it was agreed 

that it \'las not necessary for us to express any view on the 

second submission. 

We turn to the t·hir<l submission. tt is necessary to 

have regard to the provisions of s.l7 of thf! r.uw Reform Act 1936 
. . . 

conferring jurisdiction on a court to direct apportionment of a 

lOSS ~There there are two or more liable in respect of .the same 

damage. The statutory mandate is that: 

"••• the amount of the contribution recoverable 
from any person shall be such ar,c may be-founQ. 
by the c.ourt to be just and equitu.ble havlng . 
regard to the extent of that person'~ respon
sibility for the damage: and.the Court shall 
have power ·to exempt any pc:rson from .liability 
to r1ake conl:rihution, or to direct-. ·th.rtt the 
contribution to. be rccoverrx1 from a.ny person 
s·hall amount to a complete inclernnl ty • " 

The statutory ·criterion of what .:Ls "just nnd equitable" having re

gurd to the extont of the particular detendant•s·responsibility for 

the damage, allo~·.rs ·and requires a brortd rather than a refined 

approach to the mode of apportionment. t·lhat io involved is a com-

parison in a realiAtic way of each defendant's responsibility for 
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tha damage which in turn involves consideration of an amalgam 

of factors, t~e degree of fault or culpability contributing 

to the accident and as measured hy the degree of departure 

from.' the standard of conduct exacted by la'tl, the gravity of the 

· risk created by the particular tortfeasor 1 and the (Iegree to 

which his actions can be said ,to have caused the resulting in ... 

jury. A great disparity in the relative shares in the re~pbn

sibility does not preclude apportionment. But the just and 

equitable formula is suff.iciently broad to allow in appropriate 

cases for the allocation of one hundred per cent of the respon~ 

sibility to on~ joint tortf~asor. Moreover, the additional 

words of s.17(2) empowering the Court to exempt any person front 

liability to make contribution, expressly allows. a tortfeasor to 

be e~empted from liability to make contribution in an appropriate 

case, l~e should add that it was not contended before us that · 

there was any jurisdictional ba.r to the course that Haslam J. had 

taken in this case. What wa·s submitted was that in all the cir

cumstances the allocation of. one hundred per cent of the respon

sibility to the appellant was not proper. The trial Judge's con-

elusion on this_aspect of the case is contained in the passage at 
I 

the close of his jud9ment whe~re he said: 

"I reach this result because I think that 
at the very most, the degree of fault of 
the first.defendant is minimal in rela
tibn to thA responsibility of the second. 
defenCl.ant,.. In the conventional phrase, 
the hand of the wrongdoer lay heavily on 
the victim from the outset until the·des
truction of the crop. 'l'he issue~ of an 
apparently convincing plan'to Mr .Loye, 
who,se knowledge of the area was general 
and not particular, led him to think 
that this was a realiable document. 
Therefore he felt safe in delegating 
the joh toUr P~ni without ~ny.ove~: 
sight of the spraying by himself, or, . 
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some other party \'lith accurate k~lO\·lledg~. 
I think that it could, in addition, be 
assumed that Mr Loye would deJ:egate the 
task" in such circUillstances to one of hi"s 
staff. Again, I accept the plaintiff's 
opinion that the destructiveness of this 
chem.i.t"Jal '"hen applied to the wrong area, · 
calls for .close supervision throughout 
until. the job .haA .been finished." 

Hr Hanagan for the appellant challeng~d tha.t. finding in a number 

of respects. ~~ow it is well established that an Appeal Court will 

interfere with the apportionment made at a trial only whore it is 

considered to b~ .clearly wrong • In Owners of Steam~ hip or Vessel 

"British Fame" v Owners of Steamship or Vessel. "r1acGrecaorH [19431 

1 All ER 33, Lord Wright said at p.35s 

" ••• ·it t,.,•quld require a very strong case 
to_justify any such review of or inter
fez·ence with this matter of apportionment 
where 1:he Rame view i·s taken of the laN· 
and .facts •. It is a question·of the de-. 
gree o.f fault, dei,ending on a trained and 
expert jUd~ment considering nll tho cir• 
cumstances, and is different in essence 
from a mere finding of fact in the ord
inary. sense. It is a question not of· 
prin~iple or of positive findings of fact 

.or lnw, t~t of proportion, of balance and 
·relative emphasis, .and of weighing differ
ent considerations' it involves an indi
vidual choice or discretion, as to \llhich 
there may well be differenceri of opinion 
by different mindo. It is for that rea
son, I think, that the courts ha~e warned 
an appellate court against interfering, 
save in Very eXCeptional circtimstanC8St. 
with the judge's apportionment." 

That approach ha~ ahmys b~en taken by this Court. It leads to 

the conclusion that t:.he disparity or diRcrepancy between the 

trial judge 1 s apportlonment and \,,hat might clearly be contended 

for, must be great before an appe,al court would he entitled to 

interfere.. On our view of the mat·ter it cannot be arg·ued that 

there is such a disproport.ion in this case. ·we are.satisfied 

·that Haslam J. did not err in principle in his approach to the· 
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question of apportionment and that in the exercise of his dis

cretion he wao ·~ntitled to stress, as he did, the gravity of the 

ri~?k created by the appellant in prov:i.ding a confusing plan and 

its over-riding effect in causing the lbss ti1at ensued, and to 

reach the conclusion that he did. Accordingly, t•re reject the 

th.ird submission., 

The appeal is dismissed. The firot and second respon• 

dents are entitled t.o costs which we fix at $300 in each case 

together with disbursements. 
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