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ORAL JUDGMENT OF THE COURT DELIVERED BY RICHARDSON J.

Rodney Gordon Thompson farms a numher of parcels of land

* in the Paki Paki area, Hawke's Bay., 1In the spring of 1973 he plan-

ted a fifteen acfe paddock in rye grass intending to harvest rye
grass seed. One day, early in September 1973, in his absence and

without his authority, one, Jim Peni, an employee of Keith Loye Lim-

ited, a ccmpany,engaged in the business of agricultural spraying on

a contract basis, applied "Herbitol" spray to the paddodk.. The re-
sult was disastrous., The rye grass was completely-killed.‘ Appro~-
priate steps were taken by all concerned to minimise the loss to Mr

Thompson and the quantum of that loss is agreed and is not in issue.
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Wﬁat.had happehed was that Kevin Ruston Murphy, a pfo-
duce agent employed by The Hawke's Bay Farmefs-Co—Operative
Assoéiation Limited, a stock and station firm acting as agent for
Peter Charles Olsen,_a farmer client of the firm who had recently
bought from Mr.Thompson.afsixteen acre parcel of land iﬁ that
same area, engagéduKeith Loye Limitpd to carry out weed spraying,
intending that fhe‘latter cdmpany would spray the sixteen‘acre
- paddock which was in lucerne bhut infested with grass and weeds~
of vﬁrious types, . He gaVe‘Mr Loye a sketch or plan of thevareé,
which he haé drawn, shoWipg-the location of the.paddockvand_its
relationship to Anderson Road,vPaki Péki and various other |
features, Mr Loye passed'the plah on to Mr Peni who claimed
that he relied on it when he came to spray and in:the result

sprayed the wrong paddock.

Mx Thoﬁpson sued Keith Loye Limited, The"quke‘s Bay

Farmers Co;operative Association Limited and Peter Charles Olsen
alleging that the damage he had suffered was due to the neg114
gence of each of the defendants. Tt was alleged against Keith |
Loye Limited that that company or an employee, withdut authori-
‘sation, negligently entered his land and'spré?éd'the crop., - The
negligence élieged against The Hawke's Bay Farmers Co-operative
Association Limited was that in instructing Xeith Loye Limited

it gave misleading instructions'aﬁd, in pérticuiaf, that the

map provided for the direction of Keith Loyé-Limited was in-
correctly drawn as-to the location of the plaintiff's land. It
was further allegédvin the amended Statement of Claim that the
firat and/or secbnd'defendantnf that.is Keith Loyé Limited and

The Hawke's Bay Farmers Co-operative Association Limited, were
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acting as agents for the third defendant, Peter Charles Olsen,
and that in the circumstances the third defendant was respon-

{ sible for the negligence of the first and/or second deféndaﬁts.

At the trial of the action and after hearing lengthy
evidence, Haslam J. gave judgment for the piaintiff against all
lthree defendants. He held that the first defeﬁdant had been
negligent in failing adequately to supefvise its:employee, Jim
Peni, for whose conduct it was answerable in a number of res-
pects to whichvhe'rgferred. So far as the second defendanf was
concerned, he found that, in the situation that épplied; the‘ ‘
stock and station firm was under a.duty of care of thel"neigh-
bour" principle to”client farmers to ensure that accurate,
precise instructions for spraying operatiohs of a kihd in _  i
question were given and carried out, and, indegd, that the'evi-
dence in the case served to illustrate the high degree of riék
that such an' activity might entail. He went oh to say that it'
was a reasbnably foreseeable risk, after the issuevby the appél— :
lant's agent of Ehe sketch p}an, that with or wiﬁhout fault on
"the part of the contraétor, or of his driver if left to his own
devices, the driver might spray the wrong field.- As to the
- gketch plan itself, his finding was that the very detail in it
indicated_£hatlsomefdifections were rcquired'at the outset to
direct the‘firm of‘contradtors and that, whilst it was just a
sketch ruﬁ off in a:hury for this.purpose,bunfoytunately it had
defects which were likely to mislead, After commenting on cer=
tain evidence éiVen in that respect and_referring particularly
to the evidence of a Mr Shanley, a surveyor (tg thch we shall

refer later in this judgment) he concluded that the contrast



and'diVergence’between the sketch plan and the aerial photographs
produced in evidence showed very clearly the potentially mig-

leading quality of the sketch plan.

Turning ﬁo the poéitién of the third.deféndant, Mr Olsen,
he found that he was liable both vicariously and personally. ;He
was under a duty of care to the plaintiff end there was a foresee-
able risk, even so far as he was cOnéofned, that a contractor -
might go to_the wrong field., Having delegatod the work to his
agent, the second defendént, the thifd defendant was answerable for
its negligeuce. Haslém J. went on tévhqid that,.by permitting the
_stock and.statibn firm, and directing them no doubt to engage the
first defendant or whomsoever the& nominated tb_cérry gut this job,
the third defendant was permitting an operation to begin which, as
Coa bractical farmer, he must have known called for a high degree of
care, caution and precision. And it is a necessary imp1ication
ffom his éubaequent finding that the third,defendént was personélly
responsibie, as well as vicariouély liable, that the tfiél judge -
found him to_be‘neQIigent in failing to sﬁperVise énd dOntrol the.

weed spraving operation aderuatcly.

Following the announcement of the Court's Ffinding as to
liabiiity,_cqunsel for the second defendant advised the Court that
thé'second aefendant accepted full responsibiiity vig—-a~vis the
third defendant and would, in any event, indemﬁify éhe third defén=
dant; Counsal fuf the first and seéond defendants then asked the
Court to‘épportién reSponsibility és between them, 'Haslam J, con=
clude that the total liability should be borne entirely by the

second dafendant.



'The first defendant has accepted the, judgment in this
case., The second defendant appealed and as appellant, advanced
three broad submissions, namely:

(1) ‘That the ‘learned Judge was wrong in holding that
the appellant was negligent in any degree and
whether personally or vicariously.

(2) That the learned Judge was wrong in holding that
the third respondent, that is lir Olsen, was
negligent in any degree whether personally or
vicarlously.

(3) ‘That if negligence on the part of the appellant
was the correct finding, then the opinion ex-
pressed by the learned Judge that the total
liability to the first respondent, Mr Thompson,
should be borne by the appellant, vas wrong.

We propose to review quite briefly the evidence before
the Supremé‘Court. . Mr Thompson, the plainﬁiff, said in evidence
that the land in questlon was difficult to d@scrtbe to anyone
because it was flat land and apart from a haybarn there were no
bulldings on his property. He said that he would insist that
elther he or his agent be present when there was spraying to be
done. This was qualified in cross~examination hut the thrust of
his_eVidence wag that, because of the nature of the spraying oper-
ation, that was a bésic précaution that should ordinarily be taken.
Mr Scott, a produce ageht employed by Williams & Kettle Limited,
confirmed Mr Thompson's view that either he or Mr Scott should.be'
present to supervise sprayiﬁg operations and broadly for the reasons
that Mr ThdmpSon'gave. Thnn there was the evidence of Mr Shanley, a
surveyor, to which the trial Judge attached particular weight. He
had inspected the 1and and, whon asked to comment on the suitability
of the plan to identlfy the paddock, said "I found the plan was mis-

leading and confusing once I tried to orienta?ebmyéelfs" He went on

to séy that .from memory it gave an angular variant of something like



6

thirty degrees ffom the correct alignment and the lucerne paddock
~was about a'siﬁilafhvariation of alignment in the opposite direc-
tion; Then, reféfring to the lucéine paddoclk, he said that it was
to his left and, that being the case, he did not see how it could
have been parallél to Anderson Road as indicated on the plan.
Referring to the-ﬁaybarn, he observed that the boundary to the hay--
barn was pointing in the wrong direction bylabout_thirty degrees
and that is why he found it difficult, - Finally he noted that the
gate into the 1ucerne paddock was not in the position shown on the

plan.

Mf,Loye’s evidence was that when he;wasﬂinstruéted by Mr

Murphy to'dobthe job, he asked Mr Murphy-whepher there would be

any difficulty in finding the paddock and if he (Mr Murphy) had
marked the paddbck Qith metal flags of a type'which Mr Loye had
vsupplied:to the aépellant; Mr Murphy said he would not have any
difficulty in finding the paddock, which was a éléce that Mr Loye
knew, and he described it, but he‘élso gsaid he would dfaw'a plan,‘
which he did.- Sﬁbsequently Mr Loye went.to the-area with the plan
‘and said in évidénce "Had I been given that map I would have | '
sprayed the same paddock as Jim Peni without a doubt." Now thére
was a conflict in a number of respects between the evidence glven
by Mr Loye and that given by Mr Murphy. ﬁr Monagan, fdr-the'appel-
‘lant, carefuily-analysed.aﬁd compared that evidence and'submitted '

tthat the triél Judge's preference for -the evidence of Mr Loye was
. notvjustified-and,that he.didvnot £ake proper advantage of seeing
and hearing the wi;nesses. we have considered the various poinfs,
referred to by Mr Monagan and are éntirely‘sa*isfied that the trial

Judge, who was,'of:course,_in a much better position to assess the



witnesses than we are, was entitled to prefer Mr LOye's'account

of events.,

Mr-Peni explaihed how he had used the plan when con- _
cluding that the paddock he sprayed was the one intendedu Even
after he learned of Lhe mistake and went out aqain w1th the plan,
he said "I still reckoned that was the right paddock I sprayed
looking at_thejmap.” e was questioned at length as to his '’
actions in.sprayiﬁg rye grass ihstead of lucerne, He said that
he was told that £he‘paddock he was supposed to spray had plenty
of grass end hewcould not. f£ind any lucerne in it, but looking at
the sketch plan he had not questioned.the-recommendatienr He
said it was not clear to him that the'epray wes being applied to
very recently planted grass and that he did not know there was
ohly grass in the paddock which .he sprayed. On that eame point
Mr Loye, in addition to the evidence that had he heen giﬁen the
map he wouid‘have sprayed the same paddock, to which reference
hasxalready been ﬁade, said that the instructions he:received
were to spray a paddock of lucerne that wes badly infested with
grass and, with all his experience with lucerne, this was- the
'worst infested paddock he had seen, He went on to say that
when Mr Murphy gave him the plan, he (Mr Murphy) had said he wae
not sure if the luacérne in the paddock that was belng sprayed
would sdrvive.~ We should add, however, that in cross-examination
Mr Loye also agreed that, with his experience in the busginess, it
would not have taken him long, if any time at all, to realise
that he was not in a lucerne paddock. But, of course, he was a

very experienced contractor in that respect.



Now the last witness was a Mr Ellen, an assessor, He
sald that using the sketch plan he had no difficulty in £inding -
the lucerne padddék in about ten minutes., But notwithstanding
Mr Monagan's submissions as to the weight to bhe given to his evi-
dence, we consider that the trial judge was justified in 6bserving,
as he did: |

"le is used to finding sites and localities

from partial, incomplete and inaccurate in-

formation and one would regard him in that

field as an expert, in contrast to an ord-

inary tractor driver, or even a spraying

contractor, Furthermore, Mr Ellen was

.alerted by knowing that some error had

occurred here and: therefore was doubly .

-vigilant in ensuring that he went to the

right paddock "

This is highlighted hy the answer he gave to thé question;

*pid you turn'the little plan given to you
upside down to 'orientate yourself?"

which was:
"Yeg I did, it was the only way 1 could make
sense of ita“

It is well established that on an appeal of this kihd
the court_doés not subhstitute its view.of_the'qase'for thatlbf
the trial judac; Rdthér, it'is‘a'mattor oflwhether theré‘was
evidence justify:nq the conclu310n reachod by the trlal judge. :
Given this evidence we consider ‘that Haslam J. was entitled to
nake the flnd;nqs of negligence against the appellant to which
we have referred. The first step in his reasoning was‘that.thex
appellant‘was under a dufy of care of the "neighbour“ principle
to farmers in that district to ensure that accurate, precise
" instructions for such operations were given and carried out. ' The
second step was his. finding that_in-thiS‘caserlnstructions were-

required to direct the contractor to the site. - That was the reason



the plan was drawn and provided and he found that the plan had

defects which were likely to mislead and did mislead., Those were
findings the trial Judge was entitled to make on the evidence ce-
fore'him. In doing so he emphasised the evidence of the_suryeyor‘v
who, for the,reasons he gave, found the plan mieleading.and it

seems to ue'that'Haslam’J. was entitled tc regard that‘ae particu-
larly cogent evidence. The third step in the reasoning was that

lt was a reasonahly foreseeable riak after the lssue of the sketch
that, with or without fault on the part of the contractor, or his
driver if left to his own devices, the‘driVer might spray the o

wrong field. As to this‘Mr Monagan submitted that it waa‘nct-

| reasonably .foreseeable that the driver; Mr Peni; would be given_

so little lnstruction b& Mr‘Loye before beinq sent to‘tﬁe job. and ‘
that, while it was reasonably foreseeable that Mr Loye would
-delegate, it was not foreseeable that he would delegate without
adequate instruction_or without adequate‘supervision or to an-
incompetent employee. We are unable to agree. Ae the facts of .
this case empha ise, the engaging of weed spraying contractors
involves a high:degree of risk., Thera is a.need for clear ine
structions_so as to ensure correct identification of the area to
be'sérayed. The delegation of thegspraying to an employee must
have beeniforeseeable, in which case itlmust haveabeenbforeseeable
tﬁat the'sketch plan mightrbe glven to him to follow and whether
or not that wag “accompanied by some further explanatory comments
by the contractor, we consider that Haslam J, was entitled to |
conclude that the appellant should have foreséen that the con-
tractor‘s employee might be misled and confused when he went to
do the job, if the plan was inaccurate in significant respects,

Finally, having regard to the evidence given’by Mr Peni and Mr



10 -

Loye as to £he gtate of the paddock that was to Ee sprayed, -
| the fact that lucerne ahd rye grass are Qrdinarily clearly
e distinguishablé; while dne factor to be‘considered, was not
of such o&er-riding éighificance‘in all the facts of £hié.

cage to preclude.ﬁhe finding of the trial Judge“éhat it
should have been reasonably foreseeable to a pérson in the
poéiﬁion of the appgllant,‘that the contractor'élembloyee;

relying on the plah, might spray a paddock of rye grass,

"In viewlo£'oﬁr conclusion that the Judge was entitled .
to find.thaﬁ,the appellant was guilty of_negligénCe causing or
contributing -to the 1oss the plaintiffjsuffered, it was agreed:
that it Qas ﬁot necesgsary fbr us to éxpress any view on the

second sulmission. - - “ ' - : o 3 ;

We turn to the third submission, It is necessary to
have regard to the provisions of 8.17 of the Law Reform Act 1936 !
conferring jurisdiction on a court to direct apportionment of a
loss where there are two or more'liable'in'rcSpect of the.Same
damage. The statutory mandate is that: .

®,,. the amount of the contribution recoverable

from any person shall be such aa may be found

by the Court to be just and equitakle having .

regard to the extent of that person's respon- .

sibility for the dawage; and. the Court shall

have power to exempt any person from liability

to make contribution, or to direct that the i

contribution to be recoverad from any person

shall amount to a complete indemnity,"
The statutory‘criterion of what is "just and equitable" having re= ,
gard to the extent of the particular defendant's responsibility for
the damage, allows and requires a broad rather than a refined
approach to the mode of apportionment. What ins involved is a com-

parison in a realistic way of each defendant's respohsibility for ;
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the damage which in turn ihvolves congideration of an amalgam
of factors; the degree of fault or culpability contributing
to the accident and as measured by the degree of departure
fromfthe.standard of conduct exacted by law, the gravity of the
"risk created by the particulér tortfeasor, and the Oegrée‘to
which his actions can be said to have caused the resulting in=
‘Jury. A great disparity in the relative shares in the respon-
sibility does not preclude apportionment. But the just'and
equitable formula is sufficiéntly broad to allow in appropriate
_ cases for the allocation of one hundred per cent of the respon=- -
sibility to onn'joint tortfeasor. Moreover, the additional
words of s.17(2) empowering the Court to exempt any person from |
liability to make hontribution, expreqsly allows. a tortfeasor to ‘ i
be exempted from liability to make contributlon in an appropriate
cagses We should add that it was not contendod before us that
there was any jurisdictional bar to the course that Haslam J, had
taken in this case. What was submitted wasrthat‘in all the cir-
cumstances the allocation of one hundred per cent of the respon-
sibility to the appellant was not propér. The triél Judge's con=-
clusion on this aspect of the case is contained in the passage at.
the close of his judgmeﬁt where he said:
"I reach this result becaﬁse I think that
at ‘the very most, the degree of fault of
the first. defendant is minimal in rela-
tion to the responsibility of the second
defendant. 1In the conventional phrase, ‘
the hand of the wrongdoer lay heavily on |
the victim from the outset until the des-
truction of the crop. The issue of an
.apparently convincing plan to Mr ,Loye,
whose knowledge of the area was general
and not particular, led him to think
‘that this was a realiable document,
Therefore he felt safe in delegating.

the joh to Mr Peni without any.over- : ;
sight of the spraying hy himself, or.
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some other party with accurate knowledge.
I thiak that it could, in addition, he
assumpd that Mr Loye would delegate the
task in such circumstances to one of his
staff. Again, I accept the plaintiff's
opinion that the destructiveness of this

- chemical when applied to the wrong area,
calls for close supervision throughout
until the job has been fjnlqhed."'

Mr Monagan for thp appellant challenged that finding in a number
of respects. Now it is well established that an Appeal Court will .

interfero with the apportionment made at ‘a trial only where it is

considered to be clearly wrong, In Owners of Steamshipvor Vessel

"British Fame" v Owners of Steaméhlp-or Vessel "MacGregor® [1943])
1 All ER 33, Lord Wright said at p.35:

"+oo it would require a very strong case
to justify any such review of or inter-
ference with this matter of apportionment
where the same view is taken of the law
and facts. It is a question of the de-.
gree of fault, depending on a trained and
expert judgment considering all the cir-
cumgstances, and is different in essence
from a mere finding of fact in the ord-
inary sense, It is a question not of
principle or of positive findings of fact
.or law, but of proportion, of balance and
relative emphasis, and of weighing dlffer-
_ent non51derattons; it involves an indi-
vidual choice or discretion, as to which
there may well be differences of opinion
by different minds., It 1s for that rea-
son, I think, that the courts have warned
an appo]latn court against interfering,
save in very oxcepLional circumstances,
with the judge's apportionment,"

‘That approach has always been taken by this Court, It_leads to
the conclusion thét the disparity or'diSCrepénéy between the
trial judgels appdrtionmenf and what mighticlearly be cdnténded
for, must be great before an appeal court would be entitled to
interfere. On our view of the matter it cannot be argUed that
there is such a disproportion in this case. We are satisfied

'that tlaslam J. did not err in principle in his approach to the-
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question of apportionment and that in thevexefcise of lis dis-
cretion he waS'entitIed to stress, as he did, the gravity of the
risk created by tha appellaﬁt in,providing'a confﬁsing plan and
its over-riding effect in éausing the loss that ensued,»énd_to
reach the conclusion that he did. Accordingly, we reject the

third submission.

The appeal i1a dismissed. The first and second respon=
dents are entitled to costs which wé fix at $300 in each case

together with disburseménts.
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