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In Soptainbar 1976 tha appslla·nt. AndriiJ 

Robert Barry Rogers, opp.aarad in the Supreme'court in 

Dunedin on ·a charge of murdering a 14'y~ar old b~y named 

Brian Alexander Johnson~. The klllihg :took place, a~ Oamaru 

. on the art~rndon of 1B May 1976. At t~at time th8 appellant 

h!m~al~ was aged 17 yeare. He wee convl~tbd.and now •aak• 

leave t~ appenl. 

The Firat oround is that at the trial no 

raaoonabla Jury could havfJ ra~chad .a va'rdlct o t;her than not 

gu·il ty on the graunda of ina ani ty • Thera ia a eacond ground 
. " 

which relnt•a to the conduct of the ~roeacutlon. In 

eubmlseione today, Mr McClelland haa .acknowledged tha~ if · 
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that rlrst ground were to ba 6onsiderod ln isolation from 

certain other matters that will be mentioned, he cannot 

argue that th.-re uaa no medical &\lidenc~t to suggeat the 

conclusion of thA jury that the appe~~ant had not bean 

sho~n on the probebilltiaa to be insane. However, ha 

haa.advantad an argumsnt thot when tho9e othar metter• ara 

taken into account, including issues arising ~n relation to 

the e•cond· ground of appeal, this Court should rula that. 
' there ha~ been a ~iacarriage of justice. . 

Th~ circumstaneae surrounding the death or 
I • 

the young·hoy, ~ho admittedly was killed by the appellant, 

do not naed much elaboratihn. Thoy kri~u one anothsr and 

on the artornoon in question they hnd bo'th been in tha 

same location, together with ·same other boys, flehino at 

tha Oamaru ~Jharf. Later in the aft.erno·on the appollant and 

the ~aceaAed ~ant with two or the-ather boys, Scott and 

Cunningham, to a nearby park. The-appellant apparently 

went quite ~oon to the roer of a shRltei ~hsd with the 

deceame·d,. Jo.hnson, and for tome reflaon began to attack 

JohMson. Thi• attack took place during tw~ briar periods. 

OuriMg the firet of them tha oth8r two boys heard banging 

eounde ~nd then they were joined by the appellant and Johnson, 

The latter appear~d to be distressed, if not frightened. 

Than t~e s~pellant made Johnaon raturn·t~ the back of tha 

!had once again. Tha other twa boy~ wa~• cbncerned but 

felt unable to interfare. tlowe~ar, they did go into the 

!J·hed and p.eer111d through eoma broken framing of tha rfJar wall. 

Thay.sa~.th~ boy Johnson on the·ground, ha~f th~ottlad, 

wlth a bRlt hnld round his nack and blue in tha face. They 
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told the appellnnt to atop.but he appe9rad·not to have 

heerd tho~. The boy Scott said in ev!d~nce that he saw 

the appnll-.mt stab Johnson twice J.n the· back with a kni f.a. 

The ot~er two boy• want away and at eom~ stage were ·told by 

tha appallnnt that he had killed Johnson. ThA appellant 

said the name mort or thing to othera. It ~uems that art•r 

he left .the playin~ ground he went off ""d playad pool in 

a billiard-saloon. That.ev~ning, diegltiaing hia voica, 

h~ telephoned the police to inform the~ that a body coutd 

ba found at .thO pl$ygtound Mnd in odd!tibn to that, ha 

took etepo to meet a lauyar the following morning. 

Throughout all or the period he appeated to'be quite calm 

end unconcerned. 

'That lime impression ·IJSS convev•.d t·o J)Olice 
' 

offi~era when thay interviewed him concefning th• metter. 

At tha interview he admitted orally,.And 1n writing, that . . 

he had st~bb~d th~·boy Johnson to doeth~ Ha ~aid in the 

course of ·thn written statement. m~da the following ~ay that 

h~ h~d not b~~n euro what happenqd "but 1 just ~ant mad 
' . 

and took to Brian behind the sh~rl. I ~on•t know what 

exactly hep~~nAd thAre •. t· can remember e~abbing.him once 

with ~Y knife. 1 do not knoY what·ari~n·u~s doing when I 

did thet." He went on to romark ·tn the 8tatamant that· he 
. . 

had· told the other two boy a "I have ju.at finiehad killing 

Brian but I. do not· think they believ•d ma." 

. Tha mBdicftl evidepca disclosed tbat before 
. . 

the decoeeed'.s d~ath he had in fact~ beeh partially strangled 

tJ!th what th~ pmthologiet described as ~ ligature. It waa 
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obviously the baltaeen by Scott and Cunningham. The 

evidence was, too, that the decsaeed hAd been stabbed on 

AB many ·as·: 22 separate occaa.tona. t t. .l B probably right 

to ••Y that there waa no apparent motive for thla violent 

crime. 

ThD evidence in favour or en insanity verdict 

dopanded upon th• appellant'• medical hiatory and the 

conclusions or a highly qualified p$ychi•triat, Or Robyn 

Helailend·. for praoent purpasae it is not naioe!JIIll"Y to 

diecuaa all this evidence in •ny detail •. In a•aance, it 

can be ~aid that at leaat since thu ega or 14 ye•ra, 

the app~ll~nt has betn quite enr!ously ~antally ill. At 

that ega hra became a o'e-rtifiad patient of a ment·al 

institution And he remained in that inatitution for about 

eigh.teen. monthn. lt ia clear &naugh t:hat. at times he wae . 

moved to vl~l~ncM and irrational ftngsr. With goorl tea~on 

his r.,rntly were obviously cnnotu·ned abo.ut him. And at 

the trial, both Dr H•Yland and Dr Mooro, another exp~rt 

in thR field ond called by the ptoa~acut.ton, expre9aad a 

firm opinion thmt for a long pAriod th!$ youth had been 

m~ntally unstable and hmd be~n surrorlhg from a dinma•e 

of tho mind. 

It is ·at that puint, howevor. that ths tt~o 

doctors differ. Dr Howland waa aati~fiad that at tha 

relev-nt time the appellant dld not knOM what he ~•• doing, 

Th~tt he co.uld not deliberate on thw morel natura o"f hla 

actions and th,t tho violence of' the whole apisoda occurred 
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~hAn h~ was·legAlly insane. aut Dr Moo~ took a different 

vi~~. H~ 8greed that the ynuth wAe su~farlng Prom a 

serioua personality disorder 8nd aa mentlon0d, that it 

amountad td e dieeeee or the mind, but not to the extant 

that it would hava left him deprived of his reason. In 

effect, hie opinion ~es that the killing took place 

1mpulai~~ly, in Q rit or un~ovarnable ta~per but that·the 

appellant kneu what he was doing end ho alao knev that it 

"'aa wrong·. ln pfteslng, it should bA mentioned that· 

Or Moore happened to ba the medical t~perintendmnt or .the 

ment•l inatitution wh$to th!e ~ppBllant hnd boen a 

committed pAtient ro~ tha poriod or nlghtc~n month• referred 

to, and·in tcrme of his respnnaibility Mr McClelland felt 

obllg~d to drnw our ~tt~nti~n tn that fact ne something 

to bB weighed in the balance when ovnluatin~· th• proper 
' . ' 

sigrilficance to be given to Dr Moare•e $Vidence. Of.~oure•, 

~e do not overlook thqt eitoumetents but it would be wr~ng 

to ueauma against a profeesidnal witnn~~ nr his competenca 

nnd atsndlng, the~ ha may hnvo ~llowad that mRttet to 

inrluonce th~ opinion he exp~aesad at tha tr!•l· 

·zt i_, necessary noM to turn to cnrta!n incidents 

that occurred du·ring the trial. ThB firet of ~hem concerns 

the fact thl't when thie appellant was called upon to ple•d; 

f;le pleaded guilty. Obvioualy this was a f!lattar or aome 

eurpria~. to coun~el and it moy be ragatdo~ •~.an abberation 

of the momant. In any evont, quita propv~ly, counsel . 

immadistaly vent to discuea tha matter tdth this youth 

standihg in the dock and as the reeult ot ·that.discuaaion 

the Bppall•nt thon pleaded not guilty. · All thla oc~urrad ·in 
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the p~esenca of the ju~y panel. Tha11, during the progreae 

at thm trial itself, thate uora mumantu uhu~ tho appellant 

cloarly ~ppuufs to havs axhibitod atgns or extt~me ~ental 
diaturbaru.;u. Ot tiewland uho Yaa prasant, became 

3Uf f' i oiantl )' anxiOUS to ltrl·ange ror cur t~in ·Seneible 

precautions to be taken in ordar to ensure that tha youth 

would bfl kept. unuar ·iildaquato rs&t~eint. Aa a part or 
thiSU manife~tutiorla of mental illnoao, the appellant 

ohuu ted cu: t.:.jll ud out dtJ.r ing tho \.:t;i al • un two or po•aibly 

snors oc~asiuns. 

fina~ly, therw waG a worryiny and dramatic 

disturbance. WhilD Or Hewland ua$ baing crose-Dxamlnodt 

the youth suddanly ehoutad eom(i obficcmt thus, thx·au over 

thlil tE.il;llW ut which he uea aeatad, ·Qnd leapt to hi& feet, 

Tuo c~n~tabl~s who usre seated an qaoh aide of hi• endeavour­

tsd t.u rti~t.ntin him but he woe-. nevtu·tholueet able to 

lhruuL fufwuid la the end of c~un~ole' tablQ, c dietonce . 

of· abouL tLJ~nty feet. During tJll that time ho ~o~as 

uhouting. Hu was finally eubdued by four or fiva·pollce 

officeru. Then he uaa for~1bly eacort~d from the Court. 
~ 

Uy ttmt tim~ the Judge himC$olf hed lef.t· the Banch but 

th~ jury \IJ~l."£ still preeent and at ebout that atou•ent thora 

was an unfottunatv e~chango betuoon.~o4nD&l, all or uhom were 

natur.ally trouble-d by \Jhat had bean .occurring, in addition 

to bein~ affected by.the natural anxtutias aasociated with 

th~ progress of a tri•l or this eort. ~n the courae or 
t.hiif ~.)l.c.b.:ln':)a, which thou9h of' short du.r:.~tian was &OfiHil.Jhat. 

hoat~d. Crown·counaal remarked in a loud vo1co word& to 

th~ ~rr~~t that if tha appellant had bean lstt to pload 

9•ilty in the first placa 1 the dramatic incident refBr~ed 

to uoul d nut have t~ktm Dlac.a;. W~ do no't think 1 t nscusaary 
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to say ~6ra about that matter than to re~ark that the 

interchange obviously occurad on ~ha sudden. Nobody 

canca~ned need have any recriminations concerning it and 

we fsal sura there are nonB. But it hns ~oms significance 

in t~a preseht context. 

It is onid by Mr McClelland ·that this unu~ual · 

development may well. have er.reotad the outcome of' tho trial 

1 tsel f. He puts forward that eubmiasion f'ot two reason$.• 

In the first place the argum~nt ia'thet the jury may h~ve 

heard the remerk of Crown .couriael arid th~n have ~oneidered 

that th~ appellant had basn persuaded tci.plead not guilty 

when hio ow~ 1n3tinct, evan d~sira, was to pload gUilty 

•• at f'irst h~ hod done. The eaoond rea~on r~lmt~n to 

the dramatic nature of thl!l struggle and the obvious angar 

that had boen displsyod at the tims by the appellant betore 

the vl?.ry ayes of the jury. Uera the argument . .ta thR~~ U1a 

app~!ltant. had confirmed by· hia .actlons ths very viet.m that 

were subsequ~ntly axpr~ssed by Dr Mnore. ns ·an opinion 

that is to say that here was 8 simple cane of' a youth who 

could not control hie. temper. 

In addition, we ora asked to kaep in mind the 

circumstencnts or th$ killing ita~tlf. ·As mention•d, it 

occurred in broad daylight, in front of two witnes9e~~ 

He ignor.ad a request that he atop. And·. ha 'then went orr 
to. play pool wfthout any IIUggeetJ.on ,of ~mQ.tion or concatn 

for yhat ha had dona. 
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Then thera ie a third factor. It happens 

that. on thA morning aFter tha altercation in the Court, 

coun$el !aw the Judge in chambers in ordar. to inrorm·tha 

Judg• ~hat had happened in Court after ~~ had ratired. 

On that ~ccaalon no request wae mada thRt th& jury b~ 

discharged bacausa of the various mattera alr~ady 

mentJonad; ~nd hara today. Mr McClelland hae felt obl!g~d 

to aay that in railing to ask for the diechatge or the 

jury; h.e may havP mada a mi.atake. Ae to that matter 

"'s say at once that such a decision of counsel would 

not persu~de us ta taka ono vis~ of ·lha matter rAther 

than another. ~n honest mietaka of that ~~scription 

ahoultJ not prevont justice being done, but it t'hould be 

&l'lld tha·t despite the vie-.Je of counsel exprssaed harn 

today, the.da~is!on that ho actually decid~d to ~et uprin 

wn~ ~ rsaeonable bne in all the circum~tanc~~ or:th~ 
.. 

case. In any event, we arli'J satiaried that this nspnct 

of the mft1tter ·~r.1nnot beor upQn the real iseur;s. 

for the reasons indicated ~arli~r in thie 

judgmont. on esso~emsnt of thn qumst.ion C)r insnnl t.y 

obviously was·~ ~traight out factual q~e~tion rot· the 

jury. That; is eccepted by Mr McClalln~d. ·rh~n uhen the 

other rnattere til wh.t.ch wo hava rafarred arPJ coneidctrnd in 

relat.ion to· that fmctual questiDn, WQ do not think .ths:re 

cen be ~ny ·r~a~on for r0gerding thv verdi~t •~ u~s~ttsraatory 

or untH:tfn. The evJ dance in thecoSD; in our v!eu, late a 

clraa:r r.:tJt. The t·asue b~twsen tha two doc~oro may have 

been a narro~ onft, but it ~as for the jury to evaluate the 

difference be.tween tham. And us do not think that •ny of 

. • i 
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the dltflcultlaa that atosa during tha caa•, or ln any oth•t 

reapeat, b$at in any aerioue way upon thl verdict th•t wa• 

given. 

eofata leaving hhs CUB~ W~ shOUld m~ntion that 

~ithout Formally tacaiving certain offidav!ta or events that 

ha.ve occurrad alnca tha trial and rulat.ing to the appellant•• 

prete~t m~ntel condition• w• havo, as a matter or ·p~lcau,!on, 
. . ' . 

tead them. Ab present he 1• a com~itted inmate or a ••nta1 

inatittitian. It .-eeme probable that he t.~111 remain in that 

i~etltutiaM tar a long tim•• but it it cllat that the 

grounds· which parauaded the medicttl authoritieat that hi 1hould 

be kept.in that in&titutioh do not amount to rnaanity in 

~he.legal sanae but at th• Moat, to Yhal l•wyere would· 

d•acrtb• aa "irreatibla impulaa~.~ 

Undoubtedly tnia J.s an unhappy cast. 

Mr.McClellmnd, in tetms·~r hia considerable r~spo~eibilJ.ty, 

hae said ·~~•ry~hing ·that could pa•aibly ·be laid in f•~ou~ 

ot thia epp~al. r~r the t•••ons ~~ h•~e given w• •~• 
aati~riad that l••v• to appeal •hould be retueed end J.• 

reruaad a~cordingly. 


