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ORAL JUDGMENT OF THE COURT DELiVERED BY WOODHOUSE- 3,

In Soptember 1976 tha sppellant, Andrew
Robert Barry Rogats, nppeated in the Supreme Court in
Dunedin on 'a charge of murdering a 14 year old bay named
Brian Alexander Johnson. Tha kil;ing.took place:at Damatu
.on the afternoon of 18 May 1976, At_that timn_fha appellant
himself was aged 17 years., He Qaa‘convictbd'and'nou iéaké

lsave ;d sppenl.

The firat ground is that atfthb-tridi.no
feaaonable Jury could havé'ruqcheﬁ,a verdict other than nat
guiity on the grounds nf 1naénity. Thers is a second ground
uhich relntas to the oanduct of the proaacutlon. In

submisaionq today, Mr McClelland has .acknouledged that 1f
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that first ground were to be considered in isolation from
certain nther matters that will be mentioned, he cannot
aréua that there was no medical evidencs to suggest the
concluaion of the jury that the appa}iant,had not been
shoun on the préhabilitia;.to be {nsane, However, he
haa.advancod an argument that whsn those other matters are
taken into adcount, including issues arisiﬁg in relation to
the second ground of appeal, this Couri‘should rule that.

there has besn a miscarriage of Justica.

The circumatancae surrounding the death of .
tha younn hoy, who admittedly was killed by the appellant,
do not need much elaboration, They kneu one another and
on the afternoon in qheatinnithey had both been in the
aahallocqtiqn, together with'sohb ofhef'bdya, fishing at
the Damsru Uharf. Later in the.afteénnon the appellant and
thardécaaéad went with two of the othar boys, Scott and
thningham; to a hearby park. The appellant apparently
went qﬁiie genn to the resr of a shelter shed with the
déceasedr Jabnson, and fot sams_reﬁann began to attack
Johnson. - This attack took place during two brief periods.
During thé-firat‘of themvtha other tuo-boyé heard banging
aounds and then they uere joined hy tha appellant and Johnson,
The latter appeared to be distrassed. if not frightenad.v
Then the appellent made Johnson raturn-ta the back of the
shad once agéin. The other twa boys uare.qbncarnad but
falt unapie to {nterfoers. Hnuayd:, they did go into the
shed énd ppetad through aomﬁ broken framing of tﬁa_rnar wall,
They.saw .the boy Johnson on the ground, half throttled,
with a belt hald round his nack and blue in the face., They
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told the abpqllnnt to atop. but he appesrad'noi to have
heard them, The boy Scott said in svidence thst he sau
the appellant stab Johnson twice in tha'baék with a knifa,
The other ﬁwn boys went sway and at soma atag& were told by
the appellent that he had killed Johnson. The appellant :
said the same sort of thing tq‘othara. It suems ﬁhat after
he left .the playing ground he went off and'pinyed pool in
a bllliardasaloon. That-avaning, diagdieihg hll‘voice,
he talephonad the police\ﬁo 1nfurh thém that a body could
hglrognd‘at.the plgygtaund and {n addition to that,.he
toock ateps to meet a lauyar the fallowing mbrning.
- Throughout all of the period he appmarad to be quite calm

and unconcerned.

‘That same imprassion was conVGyad to polide
officera when they intervieued him cancarning the mattar{
At the intervieuw he admitted nrally, and 1n urlting, that
he had stabbed the boy Johnsnn_to dgath, He said in the
coUrsa'pflthn written atatemant:mada tha fb11ou1ng'day;thnt
he héd not bean sure whet happenad "but/l Just uentvmad':
and took to Brian bahind the shod. I don't know uhat
exactly happened there, 1 can raMmmbmr'siabbing,ﬁim once
with my knife, I do not know what Brian uas dbiﬁg uhoh f
did that." He went on to romark in thé'stutemant ghat'ho
had told the other two boys "I have just Pinished killing
Brian but I,dé.not'think they-beliéved'mdyﬁ

. The madical evidence disclosed that before
the deceased's death he had in f§0t¢‘beah.part1aily stranglaed

with uhat‘thé pathologlist deacriﬁad as a ligature. It vas
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qbViously the battseen by Scott and'CUnningham. The
evidance was, ton, thet the deceased had been stabbed on
as many as 22 separate occasions, 11 1a‘pf0bab1y righﬁ
to éay that théta uﬁs no apparent\motiﬁe‘fpr th13 v1u1§nti

crime.

The evidence in favour of ah'insanity'verdict
depanded upon the appellant's medical Hlptory‘aﬁd the
conclusiuﬁs of 8 highly quhiifiad‘pay:hietrlat, Dr Rdbyn
Mewland, For present purpases it is not necessaty to ,
diaauao-all_thie avidénce in eny detail. In essence, it
can be sald that‘at least eince tho ege of 14 yénra, |
tha-eppeliant has‘been quite ssriously méntally;lll. At
that age ha becemes s certified patieﬁt of a mental _
institution and he remained in that institution for sbout
étghtéen'honﬁha. It ia clear ennugﬁ that at times he wae
ﬁobed to vinlence and 1rrationa1'aﬁge:. With gdad réaaon
‘his femily were obuiouély conuernad shout him. And at |
the trial, both Dr Hewland and Or Moorn, énnther expert
in the field qnd éalled by the ptoseﬁutinn. expresaed‘a
firm npgnluh that for a long paried this youth had been
mentally unstable and had been suffering from a dipoase

of the hind.

It is at tﬁat point, however, that the tue
doctors differ. UDr Hewland was satiafied that at ths
relavant time the ﬁppallant_did nntiknou uhaf ho Une‘do1ng;
- That he could not dellbéinte oh thn‘moial_natuta of his

actions and that the violence of tha whole episoda accurred
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whan he wﬂs-legally insane, But Dr Moom took aldlfferont
viau. Ha agread that the ynuth uas suffaring from a
serious persunality disorder and as mentioned, that 1t
amounted to a disease of the mind, but not to the axtant
that 1t would have left him deprived of his reason. In
effuct' hia‘oplnion'uaa that the killing took place
lmpulsivnly, in a flt of ungovarnable tumpor but that the
appellant knew what he uas dolng and he alsn knew that 1e
was urong.‘ In paaolng, it ahould be mantlonad that -
Dr Moore happened to ba the madical superintsndent of .the
mental lﬁstitutlon vhers this oppellanf-had bnahﬂa
cammitt-d patlent for tha pariod of eightaan months raforrad
to, and- in hn'ms of his responaibility Mr McClelland folt
obliged to dreu our attention to that fact as something
to be weighed in the belance when dvaluaﬁing'thu brnber
aiqﬁtficﬁnce to be given to Ur Moure's avldqnca.' O0f .course,
we do not averlook that qivuumatanbs-bu£ 1# uould“he urong
to unsume.aﬁéinat a profossional witness bf his compatence
and atanding, that he may have allnmad that mattar to |

influence the opinlon he exnrnasmd at tha trial.,

It is nnceawary now to %urn to cartain incidents
that occurrad during the trial. Thu Pirst of them conearns
the fact that when this uppnllant was called upon to plﬂﬂdy
he pleaded guilty. Obviously this was a matﬁer of some
surprisa to counsel and it may ba ragardnd 29 an abberation
of the momsnt. In any svent, quitn propvrly, counsel . -
immadiataly wsﬁt to discuss the matter with this youth
stahding in the dock and as the result of'that;dlscuaaion
the appallant ;hon pleaded not guilty, A11 th;s:occuiradj£n
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ﬁha'prassnca“bf the Jutx panél. Then, during the progress
~of the trial itaglf. thete wers mumaents uhaﬁ the appallant
cloearly aﬁpaurs Lo have exhibjted sxgna 6f-axtrems mental
disturbance, Or Hewland who was prasent, became
auffluiaut;y‘nnxiuua to arrange for certain sensible
precautions to bs taken in aorder to BNBuUre that the‘youth
would be kapt under adequate restreint. Aa.a part of
thease maqifastationa of mental illnues, the appellant
ahuq@ad oL ujliud out during the Lrial; uﬁ tUb or possibly

more occasiuns,

finally, thers was a worcying and dramatic
-distufbmnca. while Dr Hewland vas being cross-cxamined,

the youth suddenly ehoutad some obscenities, threu over

the tébls at.uhich he wees seatwvd, und leapt‘to his feet,
TuolCmnstablua vho were seated on gach side of him endeavour-
ed to rostrain him but he wes, nevarthelese, able to

thrust foruerd to the end of counsole’ tabln, 8 dlstnnca
uf'abuut tuenty Peot., ODuring sll that time he was

pthting. Ho uas finhlly subdued by Pour or five police
anibaru. Then hevuaarforéibly escorted from the Court,
Bylthat time the Judga‘himsal? hed laft-iha Banch buﬁ |
tha‘jury uere still pteseﬁt and at sbout that moment thaio
was - an unfoxtunate exchangu batuban Lounasl, all of uhom were
naturally troubled by what had bwon ocuurring, in ndditlon

Lo ‘being a?focted by the natural anxietios associated with
the pragraaa of a trial of this eort, In the course of

this ewchangu, which though of shaort dur;tian was eomewhat
haated, Croun'counaal ramm;kad in a loud volce uords to

tha efifsct that if fhs appsllant had baan lmft té ploqd
gidlty in the first place; the dramatic incident referred

to uould not have teken place., LUe do not think it necessary
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to say more about that maﬁtnr than to remark th§t.the
intarghanga nbvioualy occufad'on tha sudden, Nobody
. conbarnad need have any recriminstions concerning it aﬁd
ue feél sure there are none. But it has some sinnifibanca'.

in the present context,

It is paid by Mr McClelland that this unusual -
dsvelopﬁent’may well have affectod tho outcome of tha”trlal
itself. He puts foruard that submission for tuo reasons,
In the first place the argument is that the jury may have
heard the remark of Croun counsel and then have considered
that the appdliant had been persuaded td‘pléad no£ guilty
vhen Hla own instinct, even ﬁeairn; was to bloadfguilty'
as at.rlrst.he‘hud done, The second reaqdn_ralates to
the dramatic nature of the struggle and the obvious angar
that had béen displayed at the time.by the appellhnt bﬁfora
‘the véry eyba of the jury. Here the argument is that the
appellant had confirmed by his actions thé vety'Vieué that
were éuhéequently expressaed by Or Mnora,ua 9n opinion - |
that is to say that hers was a simple_bass'of a'youth_ﬁho

could not control his temper,

In additlon, we are asked to kaep iﬁ’mind the
éircumstancés of the kiiling itgblf. ‘As MsntLOnsd,vit'*
occurred in broad daylight, in front of two uitﬁessad.

He ignored a request that hm'stoﬁ."And-haithen'uentﬂoff
io,play pool without sny suggestien of eMntioh‘d: sonesrn

for what he had done.



. Then there is a third factor, It happens
that on thé morning after tha altercation in the Court,
counsel saw the Judge in chambers in ofdnr.to 1nFutmfthd
Judge what had happsned in Court after he had ratired,.
on that‘dcbasion no requeat was mads that the Jury be
dlscharged bacauee oF the variaua mattera already
mentioned; and here today, Mr NLClelland hae falt obligad
to say that in failing to ask for the discharge of the
Jury, he may have made a mistake. he to thﬁt maﬁtar
we say at nhca that such a declsion of céunéal would
not persuada us to take ﬁna visu of -the m;tfér rather -
than annthor. an honast miatuka of that daacription
should not preuant Justice being dane. but it should be
said that daspite the vieue of counael expresaed here
today, the,ﬁscislon that ha actually decidnd to act upon
uas n‘raaaﬁnaﬁle one in a3ll the circumstancan of the
case., In any evant, ue arp satiefiod that this napact

nf the matter cannot bear upan the real issuss,

‘For the réasons indicated earlier in this
Judgment, an assbssﬁsnt of tﬁa quwstidn of insanity
chviously. wﬁsip straight out factual queztion for the
Jury. Thaffiﬁ avcspféd by Mr NcCléllnth ‘Then when the
other matters to which wa hava referred are considerad in
" relation to that F@ctual question, wa do nat think;thmra |
can}ba Any‘reason for regerding the vgrdiht as unsdtisfaqtory
or unsafn., The evidaence in thecasu; in our view, was |
clear rut., The lesue betwsen the tuwo ddctdro may have
been a narroy one, but it was for the Jury tﬁ avaluate the

difference betwsen them. And we do nut‘think that any of



6o 9
the difficultice that erose duringltha case, or in any othet
respect, bear in any serious way upon the vardict that uae B

givan,

‘_anorp leaving ths case ua_shduld mantion that
.uittht fbrmally recalving cértain'arfidavita of avents that
have occurred a;ncb the trial end rslating to the eppeliant's
prpsQﬁt'mbntal»éondition, ui:hava, as a mattnr.arfpxocgutlbn,
tead them, At.prouont he 14 & committed inmate éf‘g'mdntnl
1nstitdtion;. 1t seeme probabie'that he will remain in that
1n§titut16h‘ror a long tima. But it {s élgar that the
grdunds-uhidh patadedad the-madical,éutharitias that.ho should
bq-kebt.iﬁ'thnt fnetitution do not smount to Inénnity 1n
the 1aqa11§6ns¢ buﬁ at the meat, to uwhat lnuyéra would

doadribuiab'?irtaatlblc impulaae.."

Undoubtedly this is an unhappy caae.
Mr Ncclallnnd, in terms’ of his considerable responsibility,
has said avnrything that could passibly be said in favour
of this appeal. For the fessons wa have given ve are
eatiasfiad thai.lcnve to appeal ehould bé refused end is

refused accordingly,

M--Nm:‘



