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On 12 January 1978 O'Regan J. granted ex part. an 

interi_ injunction on the aotian 0' the appellant (re'erred 

t. in hi. Judi_ant •• SPL). It re.trained the two 'ir.t 

re.pendent. 'rea r •• itting certain aonie. ov.r..... They 

.. v.d to re.c1nd the order and 'ar other relie' and the' 

injunction we. di.charged by Je"rie. l. on 5 April 1978. 

An injunction wa. 'he only reaedy aought and the hearing 0' 
the appli.ation to diacharge the ex parte order wa. traated 

a. the hearing or the action it.81r. This appeal 1. tro. 

that .eci.lon. 

Th. 'acta are accurately described by Jeffri8. J. 

and 'or pre •• nt purpo ••• 1t i8 sufricient to d •• cribe the 

background and the i •• u •• involved in the 'allowing way. 

SPL i. a New Ze.land co.pany angagad in the coaputer 

so,twar. bu.in.... The '1rat rasponaent. ar. two 'Dre1gn 

ca.panie. engavad in the aa.e kind 0' bu.in.... P.R.C. 

Public "anag ••• nt Services (Inc.) 1a incorporated 1n Virginia 

1n the United State. while Logica Li.it.d 1. incorpor.ted 

1n Londan. Each 1s ragfater&d in New Za.land under the 

Co.pani.. Act 1955 and .ach has a place 0' buein... hera. 

It is convenient to rerer to th .... PRC/PMS and' Logic •• 

In SeptMMber 1972 they JDined with SPL in a JOint ventura 

.gr .... nt tar the purpa •• or saeking and entaring into a 

contract 'or the supply or co.putar aortwara 'or a co.puter 

centre being •• t up at ~enganui 'or the New Z .. land Governm.nt. 

Pursuant t. the agr ••• ant they coabinad to 'or. an .ntity 

na •• d Publica which is the second respondent. A New Z.aland 

ba .. d caapany, Sp.rry Rand New Zealand Limited, obtained the 

h.ad contract with the GovernMent to eat up the centra and 
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then mad a a contract with Publica for provision of the necessary 

software. 

In hi. judg.ent Jeffries J. has referred to Publica as . 
an organisation controlled by a Board of three persons represent

ing each of the participating companies. PRC/P~S ,holds shares 

in both the New Zeal.nd and the English companies but he remarked 

that the two over.... based companies were .uch closer to each 

other than either of the. to SPL. Then he described the way in 

which the fund. of the Joint venture were to be organised and 

the profit distributed. He said: 

"The working relationship of the three independent parties 

to Publica in p.rform.nce of the latter's contract with 

Sperry w •• as follows. Each of the parties performed work 

for publica .nd that work was charged out to Publica at a 

billing r.ta which was calculatad on staff time allocated 

to the project, and was chargad to the project as an expense. 

All other project exp.n.es were met as actual expenses 

incurred and no party directly recovared its contract 

.arketing .xpan •• _, or other axpenses preliminary to the 

contract. It was ynderstood the billing rat. might include 

an ela.ent of profit for each party. The total amount due 

undar tha contract les. the total of the billing rata and 

actual axpenses wa. tha project profit, and it was split 

three way. under the joint venture agreaBent. For the 

sake of completen ••• I record that the contract itself has 

been d •• cribed by the parties as entirely sati.factory with 

coat. kept below e.ti.atas, and a bonus payment was earned. 

Thare ware windfall. which, at least, are a partial explanat-
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ion of the dispute which has ariaen between the parties. 

At all avent., the contract was completed oh 15 "arch 1978, 

and the diapute between the parties arises out of 

distribution of the project profit. a 

It is unnecessary to describe the reasons for the 

differences that have ariaen concerning the distribution of the 

profit but from the point of view of SPl the i.mediate problem 

is that by a majority. Publica has adopted a plan which would 

result in large aums being remitted overseaa, that an amount . 
in exc ••• of 1500,000 is in dispute and that it would be 

inconvenient and coatly for SPl to collect such part of that 

sum as .ay be found to be due to it. 

for an injunction. 

Hence its application 

At t~i. point it should be mentioned that the diapute 

that has arisen cannot be decided in the Courts of this country. 

The three parties to the joint ventura egreement have expressly 

provided by clause 13 that any dispute or difference should 

be by arbitration of the International Chamber of Commerce in 

Paris; and clause 15 requires the contract to be interpreted 

under the State laws of California in the United States. 

However, when the application to discharge the ex parte 

order for an injunction came before Jeffries J. no argument was 

addressed to hi. concerning the statuB of the proceedings (as 

he put it); nor was he asked to consider whether SPl could 

demonatrat. a right which enabled it, in the face of the joint 

venture' agree •• nt, to seek the remedy of injunction in the New 

Ze~land Courts. In thoa. circumstances he acted on the baaia 

of the principIa eccepted. by the Court of Appeal in England in 
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"Breva Co.pania Naviara SA v International Bulkcarriera SA 

[1975] 2 Lloyd's Rep. 509, CA. That was a case involving a 

foreign defendant which wa. a.anable to the jurisdiction of the 

court quite independently of the claim for an injunction: the 

jurisdiction extended to the substantive claim to pecuniary 

relief clai.ed in the action. And the present case is different. 

It is true enough that the two foreign companies have a place 

of business in Naw Zealand and they have registered under 

Part XII of the CD.panies Act. Nevertheless all three parties 

have agreed to exclude the jurisdiction of the 'New Zealand 

courts to deal with any dispute or difference that might arise. 

Instead the law of their contract is to be the law of 

California and their tribunal arbitration of the International 

Cha_bar of Coa.erce in Paris. So at least it is clear that 

the underlying claiM which this injunction is intended to 

protect and support cannot be entertained by the courts here. 

In The Siskina [1977] 3 All ER 785, both Bridge L.J. 

in the Court af Appeal and Lord Oiplock in the House of lords 

refer to certain jurisdictional considerations which in so.e 

circum.tancea may prevent the grant of an injunction designed 

to restrain the movement of funds outside the jurisdiction. 

But it is neither desirable nor necessary to discuss the 

jurisdiction to grant an injunction in this caee. It i8 not 

desirable because the point was not argued before Jeffries J. 

and we have not had the advantage of a full argument upon it 

in this Court. Nor is it necessary because if jurisdiction be 

assumed to exist the circumstances do not warrant its exercise. 
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'-Ie will a.sUlle th.r.fore and favourably to the appellant 

but without daciding. firat that the jurisdiction involved ia 

availabla, sacondly, that SPL's clai. is to a part of the funds 

hald by Publica and, thirdly, that its claim involves a triable 

i.aua and ia not •• r.ly frivolous or •• ritleaa. Although the 

reli.r Bought is not ancillary to proce.dinga in New Zealand, 

the application ne.da to be d.cided on the aa •• principles that 

arrect the grant of an intarlDcutory injunction. On that footing 

the matter is to be deter.inad by aaking wheth.r, in all the 

circu •• tances, it ia fair and reasonable that SPl should have 

the protection of the order it seeks. That involve. the balance 

of convenience. And we think the conclusion reached0by 

Jeffries J. on that approach was correct. 

Th.~a are a number Df considerations which can be 

.entioned in the following way. (1) There is no augge.tion 

that either PRe/PillS or logica aI's insolvent or aI's unlikely to 

be able to .eet any award, judgment or order made against them 

in the arbitration. (2) There is no auggeation that any such 

award, judgment or order would not be enforceable against them 

in the United States of America in the case of PRC/PMS or in 

England in the case of logica. (3) The Joint Venture Agreement 

has as its parties, companiea in three different jurisdictions 

and it Must have be.n appaL ant from the outaet that the claim of 

.any one of th •• againat another Dr othera might not only have 

to ba resolved by arbitration in the manner set out in the 

agr •••• nt but also might, and probably WOUld, require enforcement 

of the consequential award in some jurisdiction in which the 

aucces.ful party was itaelf not domiciled. The .ateriality of 
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that factor is that SPL'. clai. to an injunction is founded 

upon the conaideration that the .nforc ... nt of any award that 

.ight ba •• da in it. 'avour aBY be both troublesoa. and 

expansive. And that ia in aubstance the sale ground upon 

which relief i. sought. (4) While no doubt it would be . 

convenient for SPL to have a fund i.aediately available in 

New Zealand in cas. it ahould be successful in the arbitration, 

that 'actor do.s not justify leaving large su •• frozen in this 

country with resulting ~bvious and real inconvenience for the 

r.spondents if their rights are as they aasert thea • . 
(5) On the material before us it is not possible to form 

any view on the aerits of the matter even in the tentative way 

which proceedings for an injunction someti_es require. 

[ven if it be considered that SPL's claim ia to a 

proprietary i~ter.st_in the fund, the aost favourable view 

that can be taken, that claim is nevertheless outweighed by 

the r.asons that hav.- be.n .entioned. They are substantially 

the raasons expres8ed in that part of his judgment by 

Jeffries J. 

The appeal muat be di •• issed and is dismissed 

accordingly with costa to the respondents $400 together with 

disburse.ents to be fixed by the Registrar. 
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