IN PHE COURT OF AJprAr.(w“luJﬂ 4EATAND CLAL 12u/ 0

BIUWHEN TAN MoOWHIRIER

Appellant
AND HARVEY CHARLES NELSON MATYHEWS
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Board)
Respondent
Coram:  Woodhouse J (Pres1d1nq)
Richardson J
McMullin J

Hearing: 1 April 1980

Counsel: V.R.W. Gray for 2Appellant
C.HB. Toogood for Respondent

Judgment: 1 April 1980

- ORAL JUDGMENT OF WOODROUSE J

On 14 Névember 1978 Mr N.C. Jaine, S.M. convicted
the appellant on a charge under s. 42(1l) (b) of the Apple and
Pear Marketing Act 1971 that he sold to persons other than
the Board approximatelvy 87 bushels of pears which fruit had
not previously heen purchased from the Rozard. In entering
the conviction the Magistrate had before him short
undisputed facts that the appellant as Manager in Palmerston
North of a branch departmental store of McKenzies N.Z. Ltd.
had arranged for a purchase of pears from a local grower
which the next day had been delivered to the store and then
were sold by ?qles people of the company at or in the
vicinity of the stofe. In ans&er to this evidence the
basic submission was made that at the time of the resalas of

the fruit the apoellant himself was absent from the premises

and also that he had taken ro part in controlling the sale.
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In his sucwinct and careful judgment the Magistrate
.has emphasised evidence given by an investigation officer of
the Board to the effect that the appellant had made to that
witness a very frank explanation of what had occurred. He
had freely conceded that the fruit had come from a local
grower. And then he was asked: "Did you buy three
Wattie's bins of pears and resell them?" The answer
according to the witness was "Yes”. The evidence was not
challenged. The Magistrate also referred to an admission by
the appellant at the same interview that he had been
approached by the local grower by telephone who had asked
whether the aépellant wished to purchase pears ffom that

grower,

Against those two critical pieces of evidence, as

the Magistrate clearly regarded them, he said this:

"Section 2 of the Apvle and Pear Marketing Act
contains an extended definition of the word 'sale’
and it includes the act of 'receiving for sale'. I
am quite satisfied that, although Mr McWhirter was
not present on February 22nd at the shop, his
involvement in the telephone approach bv the grower
and his obvious acreptance that fruit could be
brought into the shop and the subsegquent acceptance
at the shop of the fruit, the delivery of which had
been arranged by Mr McWirther, and his
acknowledgement that he had bought the threé

Watties bins of pears and resold them and that the
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bins wer.  he same bins as found outsic  the =hop.
on Februa.y 22nd, that those actions ¢ 11 with.n
the extended definition of the word 'sale' and that

the defendant should accordingly be convicted.®
S.2 of the Act defines "sale® in the following way:

®"'sSale' includes barter and exchange or supply for
profit; and also includes offering or attempting
to sell, or receiving forlsale, or having in
possession for sale, or exposing for sale, or
sending or deliveriné for sale, or causing or
allowing to be sold, offered, or exposed for sale;

and 'to sell' has a corresponding meaning:®

There followed an unsuccessful appe2l to the
Subreme Court, It raised the issue as to whether or not
s.42(1) (b) has defined an offence of strict liabilitv; and,
on the basis that the offence was not one of strict
liability, an argument was put before Beattie J that on the
facts of the case it had nct heen shown that the appellant
was possessed of the necessary mens rea. It is unnecesszary
to traverse the reasons for the judgment. The Judae held
in effect that the offence was one of strict liability but
he ended his judgment in the following wav:

"I have gone into these matters out of deference to

the careful argqument prepared by Mr Gray but basi-
- cally it seems to me that the learned magistrate

has held on the facfs that the apnrellant Jdid know

that he was not purchasing 2oard fruit."
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e was then asked for an ovder in terms of s.144 of the

Summary Proceedings Act 1957 granting leave to appeal to

this Court on the following grounds:
A. THAT the question whetﬁer offences against
section 42(1) (b) of the Apvle and Pear Marketing
Act 1971 are offences of strict liabhility rot
requiring mens rea on.the part of the deferdant as
an essential ingredient of the offence is a
question which, because of its general and public
importance, ought to be submitted to the Codrt of

Appeal for decision.

B. TEAT the decision of this Court dated 23 May

1979 holding (inter alia) that offences against the

said section 42(1) (b) were offences of strict

liability was erroneous in law.

C. THAT there is no evidence or inadequate evi-
dence in this case upon which a2 conviction against

the Appellant can with propriety be hased.

The Judge granted leave to appeal to this Court but quite
clearly in doing so he was influenced by the question that
would@ be raised in paragraph A of the grounds put forward
in the motion. In passing it may be mentioned that
paragraph C would really involve no more than an attempt to
reopen in this «Court the factual issues before the
Magistrate in order to consider whether he had been
justified in the findings to which reference has already

been made.



5,

fere Loday Mr Gray bas wout before us a carefully
prepared synopsis of the arvyuacat that he would wish to pre-

ent to {.iis Court in support of the appeal. We have had

n

the auvantage of underétanding the kind of argument that he
rould wish to advance. An initial guestion arises however
as to whether on the facts found by the Magistrate any
question of law of any general and public importance can

possibly arise.

The short extract from the judgment of the Magistrate
against the pieces éf evidence alreadv mentioned involves in
my opinion a conclusion that Mr McWhirter knew in arranging
for the purchase from the local grower that he was handliﬁq
fruit for commercial resale purposes - po doubt on behalf of
his employer but nonetheless as an individual - that might
be described as non-Board fruit. That conclusion embraces
the only issue of mens rea that could arise if it were
assumed in eppellant's favour that the offence does require
proof of knowledge and intention. It is not possible on a
case stated of this kind to develop what may be described as
a general appeal in orcder to review the original findings of
the Magistrate so that whatever the answer to the question
posed in the case stated the inevitable result of that must
be that Mr McWhirter has been rightly convicted. It has
been consistentlv held by this Court that it is
inappropriate to. answer imnportant questions of law on a
hypothetical basis and reallv in the final analvsis that

must be the situation on the present occasion.
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For those general reasons I would dismiss the
appeal. The Court being unanimous the appeal is dismissed
accordingly. The respondent does not seek an order for

costs. -

J broAA g s S
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ORAYL, JUDGMFNT OF RICHARDSOM J.

An appeal to this Court under s.l144 of the Sumrary
Proceedings Act 1257, follcwing a genéral arpeal from the
Magistrate's Court to the Supreme Court, is confined to
Jquestions of law arising in the original gereral appeal to
the Supreme Court. Section 144 provides for the granting
of special leave where in the opinion of the Supreme Court,
or of this Court if the Supreme Court has refused leave, the
guestion of law involved in the appeal is one wiiich by reason
of its general or public importance or for any other reason

cught to be subrmitted to this Court for decision.

The only such question of law specified in the
application for'speciél leave in this cacse 1ie whether offences

against s.42(1) (b) of the Apple and Pear Yarketing Act 1971



cooinTonens of stedet Jability not requiclig wend wea an

e pact of the defendant ag an essantlal Ingredient in the
uEfence, There was a further point raised in the application
as to the sufficilency of the evidence before the ilagisirate's
Court to justify a conviction but Mr Gray for the appellant,

ri 1tly la my view, acknowledged that while that might raise a
question of law it was not one of general or public importance,
It follows that we cannot review the findings of fact of the

Magistrate's Court.

The prelininary question for deternmination is whether
or not on the evidence and findings of fact in this case the
answer to the guestion posed would affact the ultimate decision
in the present case, This is because 1in terms of s.144 our
jurisdicticn is lindited to a "question of law arising in any
general appeal® (s.144(1)) or as it is put in s.144(3) "the

question of law ianvolved in the apceal”. ¥inistrv of Transport

v 3Surnetts !otors Ltd (CA 84/79 judgment § March 1980) is a

recent case in wiaich we concluded that a question of law
referred to this Court did not really arise on the facts and

we declined to answer it for that reason.

4

Like Vcodhouvse J. I ax satisficd that the prooosed

C

mens rea quastion does not really arise on the facts of this
case. For whether or not mens rea is an incredient of the
offence created by s8.42(1)(b), on the facts, as found, a
conviction rust follow. First, the Mavistrate found that
the appellant had reccived the fruit fer sale and accordingly
foll within the extendcd definition of "sals" in 3.2 of the

Lct. ¥r Gray subnitted that the MYagistrate wvas not justified
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revtelving for sale, tut on thig appesl, which is lianlted

to the nroposed question of law alreadldy wzaferved to, we are
not entitlad to go behind that finding. So as Beattie J.
observed in the Supreme Court "the learned magistrate decided
this matter on the facts away from any argunment over strict

liability." Second, thers are the concurrent findings of the

v

Maglistrate's Court and the Supreme Court as to the apmellant's
knowledge that the fruit that he had arranged to purchase and
wialch was sold in the supermarket was fruit which had not been
praviously purchased from the Board. At the end of his
judoment, after dealing with the mens rea point, Seattie J.
returned to the factual findings of the Magistrate as to the
aprellant's involvement in the incident. He said:
® I have cone into these mattarz out of deference

to the careful argqument przpared bv Mr. CGrav

bit Tasically it secms to me that the learmed

magistrate ras held on tae facts that the

appellant 4id ¥Ynow that “e was not purchasing

2oard fruitx, There was a certain evasiveness

in his answers which reinforce the learned

magistrate's findings in this resmect. "
Clearly that purchase was for the purpose of subsequent sale
to customers of the supermarkazt, Inéead, the appellant had
made the further adnission to the iasvector noted in the

Magistrate's judgment that 2 had purciasel and resold the

three bins of pears.

Against that backorowund I am satisfied that the
proposed gquastion i3 not one which'requires determination for
the purposes of daciding 4ha2 present case. In my view the
2ifficult question of~§hether or not m2a3z rea is an incredient

of the offence createl by s.42(1) (b) must await another day.
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ORAL JUDGMENT OF McMULLIN J.

I agree with what has been said by Woodhouse and
Richardson JJ. and desire to add only a few remarks of my own
on the subject of mens rea which Mr Gray would place at the

heart of this appeal. By 'mens rea' is meant an intention

to do that which the statute forbids, In Allard v Selfridge

and Company Limited [1925] 1 KB 129, Shearman J. said "The

true translation of that phrase is criminal intention, or an
intention to do the act which is made penal by statute or by
the common law." And further, "What has to be considered in

each case is what is the act struck at by the statute." (137).

What s.42(1) (b) of the Apple and Pear Marketing Act
1971 forbids is the "sale", within the extended definition

given to that word by s.2 of the Act, of apples and pears which



have not peeviously Deea poochrced Toom Phe Bosod by ifhe
person who affects the zale o1 Ly some oiher pecson, The o
was ample‘evidence before the Magistrate in this case to
support the findings which are implicit in his judgment that
appellant, when buying the fruit for sale at McKenzies, knew
that it had come from a source other than the Board. The
fact that appellant may not have known of the extended
definition of "sale" given by s.2 is a plea of ignorance of
law, not of fact. It is on ignorance of fact only that a
plea of lack of mens rea can be based because the absence of
mens rea really consists in an honest and reasonable belief
entertained by appellant of the existence of facts which, if
true, would make the act charged against him innocent (Bank

of New South Wales v Piper [1897] AC 383, 389).

I agree that in this case the guestion of law sought

to be posed for the determination of this Court would not, irn

whatever way it was answered, affect the-appellant's
conviction, I agree, therefore, that the appeal should be

dismissed.



