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ORAL JUDGMENT OF ~aJOODHOUSE J 

On 14 N6vember 1978 Mr N.~. 3aine, S.M. convicte~ 

the appellant on a charge under s. 42(1) (b) of the Apple and 

Pear Marketing Act 1971 that he sold to persons othP.r th~n 

the Board approximately 87 bushels of pears which fruit had 

not previously been purchased from the Foard. In entering 

the conviction the Magistrate had before him short 

undisputed facts that the appellant 3S Manager in Palrnerston 

North of a branch departmental store of McKenzies N.Z. Ltd. 

had arranged for a purchase of pears from ~ local grower 

which the next day had been delivered to th~ store ~nd then 

were sold by sales peo?le of the company at or in the ,, . 

vicinity of the store. In answ~r to this evidence thA 

basic submission was made that at thQ timP of the resale of 

the fruit the apoellant himself was ~bsP.nt from the Pr~misPs 

and also that h~ had taken no part in controlling thA sal~. 
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In his ::juc,_,:i!1C:t dnd careful judgment the Magistrate 

has emphasised evidence given by an investigation officer of 

the Board to the effect that the appellant had made to that 

witness a very frank explanation of what had occurred. He 

ha.d freely conceded that the fruit had come from a local 

grower. And then he was asked: "Did you buy three 

Wattie's bins of pears and reiell them?• The answer 

according to the witness was "Yes•. The evidence was not 

challenged. The Magistrate also referred to an admission by 

the appellant at the same interview that he had been 

approached by the local grower by telephone who had asked 

whether the appellant wished to purchase pears from that 

grower. 

Against those two critical pi~ces of evidence, as 

the Magistrate clearly regarded them, he said this: 

"Section 2 of the Ap~le and Pear Marketing Act 

contains an extended definition of the word 'sale' 

and it includes the act of 'receiving for sale'. I 

am quite satisfied that, although Mr McWhirter was 

not present on February 22nd at the shop, his 

involvement in the telephone approach by the grower 

and his obvious acceptance that fruit could be 

brought into the shop and the subsequent acceptance 

at tjle shop of the fruit, the deli very of '"hich had 

been arranged by Mr McWirther, and his 

acknowledgement that he had bought the three 

Watties bins of pears and resold them and that the 



on Febl."Uc\J.y 22nd, that those actions :; ,11 \'lit~~, 11 

the extended definition of the word 'sale' ar.d that 

the defendant should accordingly be convicted.• 

S.2 of the Act defines •sale• in the following way: 

••sale' includes barter and exchange or supply for 

profit: and also includes offering or attempting 

to sell, or receiving for sale, or having in 

possession for sale, or exposing for sale, or 

sending or delivering for sale, or causing or 

allowing to be sold, offered, or exposed for sale: 

and 'to sell' has a corresponding meaning:• 

There followed an unsuccessful appe~l to the 

Supreme Court. It rnised the issu~ as to whether or not 

s.42 (1) {b) has defined an offenc~ of strict liahility: and, 

on the basis that the offence was not onP of strict 

liability, an argume~t was put b~fore Benttie J that on the 

facts of the cnse it had not heen shown that the nppellant 

was possessed of the necessary mens rea. It is unnPcess2ry 

to traverse the reasons for the judgment. T'"»e liudge held 

in effect that the offence was one of strict liability but 

he ended his judgment in the following way: 

•r have gone into thes~ mrttters out of def~rence to 

the careful arqu~ent prepared hy Mr Gray hut basi

cally it seems to me that the learned magistrate 

has held on the facts that the ap~~llant aid know 

that he was ~ot purchasing 3o~rd fruit.w 
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ne was then asked for an o~d~r in tern1s of s.l44 of the 

sumn1ary Proceedings Act 1957 granting leave to appeal to 

this Court on the following grounds: 

A. THAT the question whether offences against 

section 42(1) (b) of the Apple and Pear Mar~eting 

Act 1971 are offences of strict liability not 

requiring mens rea on.the part of the def~~drtnt as 

an essential ingredient of the offence is a 

question which, because of its general and public 

importance, ought to be submitted to the Court of 

Appeal for decision. 

• 
B. THAT the decision of this Court dated 23 May 

1979 holding (inter alia) that offences against the 

said section 42(1) (b) were offences of strict 

liability was erroneous in ~aw. 

C. THAT there is no evidence or inadequate evi

dence in this case upon which a conviction against 

the Appellant can with propriety b~ ~ased. 

The Judge granted leave to appeal to this Court but quite 

clearly in doing so he was influenced by the question that 

would he raised in paragraph A of the grounds put forw~rd 

in the motion. In passing it may be mentionP.d that 

paragraph C would really involve no more than nn attempt to 

reopen in this~ourt .the factual issues before the 

Magistrate in order to consider whether he had heen 

justified in the findings to which reference has already 

been made. 



s. 

pr~p~red ~;ynupsis of L.be ct.t'(Jlhi~·~~e: that he Hould wish to pre-

sent to t .~is Court in support of the appeal. We have h?d 
/ 

the au~antage of understanding the kind of argument that he 

would wish to advance. An initial qu~stion arises howevP.r 

as to whether on the facts found by the Magistrate any 

question of law of any general ~nd public importance can 

possibly arise. 

The short extract from the judgment of the Magistrate 

against the pieces of evidence already mentioned involves in 

my opinion a conclusion that Mr McWhirter knew in arranging 

for the purchase from the local grower that he was handlinq 

fruit for commer(- ial resale purposes - no coubt on behalf of 

his employer but nonethel~ss as an individual - that might 

be described as non-Roard fruit. That conclusion embraces 

the only issue of mens rea that could arise if it were 

assumed in a.ppellc.nt' s favour thct the off~nce does require 

proof of knowledge and intention. It is not possible.on a 

case stated of this kind to develop wh?.t may he d~scriben as 

a general appeal in orcer to review the original findings of 

the Magistrate so that whatever thP. answer to th~ quP.stion 

posed in the case stated the inevitabl~ result of that must 

be that Mr McWhirter has been ~ightly convicted. It t)as 

been consistently held by this Court that it is 

inappropr iat~ ~.o. ans~er imnportant qu~stions of law on a 

hypothetical bets is a no rea.ll ~, in the final analysis th.; t 

must be the situation on the present occasion. 



appeal. 

For those general reasons I would dismiss the 

,. 
q. 

The Court being unanimous the appeal i~ dismissAd 

accordingly. The respondent does not seek an ord~r for 

costs. 

,, -
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An appeal to this Court under s .14 4 of the Summary 

Proceedings Act 1957, following a general avpe~l from ~~e 

}$..agistrate's Court to the SupreDG Court, is confined to 

questions of law arising in the original general appeal to 

the Supreme Court. Section 144 provides for the granting 

of special leave where in the opinion of ~~e Supre~e Court, 

or of ~~is Court if the Supreme Court has refused leave, the 

question of law involved in the appeal i!l one wl1ich by reason 

of its general or public irnportanc~ or for any ot~er reason 

ought to be subr.itted to e1is Court for decision. 

The only such que9tion of law specified in the 
,, -

application for special leave ir. this case ie ~1het.."ler offences 

a9ainst s.42(1) (b) of the Arrle an~ Pear ~arketinu Act 1971 
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1e p.~_l\ (: elf the t1efendant a:1 an esBt~nt:J.al tn<Jredient in the 

·· ,ffcncc. '11u:~re was a fu.:r."ther point raised in tA"1e applic-J3.tion 

<lS to t."1e st:..f.fici~ncy of the eviderLce befort. th~ i·1agis~rate's 

Cooxt to justify a conviction but Mr Gray for the appellant, 

rJ :.ltly in :!!Y view, acknowledged that while ~"tat rnight raise a -r 

quc~st..ion of law it was not one of g~neral or public irepor-1:ance. 

It follows t..~at we cannot revie~1 the findings of fa~t of the 

Magistrate's Court. 

The preliminary question for date~ination is whether 

or not on the evidence anc findings of fact in ~"lis case the 

answer to ~~e question posed woulc affect L~e ulti~ate decision 

in ~,e present case. This is because in terms of s.l~4 our 

jurisdiction is li-litc~ to a •question of law arisinq in any 

general appeal• (s.l44(1)) or as it is put in s.144(3) •the 

question of law i.nvol ved in the ap~eal •. 1~tinis trv of Tran~Port 

v Bnrnetts ~~otors Ltd (C~ 84/79 judgment 5 Marc!'l 19BO) is a 

rec~nt casa in ~hich w~ concluced that a question of law 

referred to ~,is Cot:rt clid not really arise on t..~e facts and 

we declined to an~wer it for that reason. 

mens rea quasti~~ eoes not really arise on ~~~ facts of ~~is 

case. For ~~be tber or not :nens rea is an in~~~ien.t of the 

offence crea.tcd by s.42(1) (b), on t..:'l~ facts, as founn, a 

conviction u.ust follow. 

the appellant had reccivcc ~~e fruit fer sale an1 accnrdingly 
1:· 

fell wi~~in the e~tcr.ccd Gefiniticn of •sal~" in 3.2 of the 

~r Gray ~~;Dittc.: tt;at the !-::a.:_;istratc uas not justifien 
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!.' •;eivln<J for sale. 

not entitl-2d to go behind that finding. So as neattie J. 

t.1-tis rna":ter on the f.'uc-t:s a¥1ay £'ron any argtmlent over strict 

llabili ty •• Secontl, t:1er2 arc the concu:CI.'~~n t fi:--1dings of the 

Hag is trate' s Court and the Sl.lpret:~e Court as to t..'le apT?ellant • s 

knO',.vledge t.:"'lat the fruit t:~at !1e had arran9ed t-:J purchase and 

l'l!uch \vas solG in th~ supernarket was fruit w~ic..~ had not been 

pravious 1~{ purchased from t...'1e Board. At t.."le end of his 

jud~ent, a.Ete.r dP.aling ·«i til t-"&e mens rca point, !3eattie J. 

returned to ~1e factual finding5 of. ~~~ Magi3trate as to the 

a?pellant 1 5 involvemen~ in the i~ciJent. Be said: 

• I ~ave qonc into ~~ese rnat~zr3 out of deference 
to t~e careful arg1n~nt prepared by Mr. Gray 
b'lt ~:a~i--:c.lly it s'2~~ns to me that t.·~H~ learned 
!!laS"i~trate :'!a.:;· held on t:1e factc; t-~at: ~~e 
appellant ~id ~n~~ t~at ~e ~a9 not purc~asin~ 
noarc frJit. ~1ere was a c~rtain evasivP-ness 
in his an~Ners whic~ rein=o~e th~ lP-~rned 
magis tro. tP.' s finrl i nss in t...'1i5 r~s:?ect. • 

Clearly ~~at purC:-,a:=;e was for th~ pur:;,,ose of sul)~t?q1Jent sale 

to customers of t.i.e supenn~rk::=t. 

mad(! ~'1e furt.~-2r adnissi·~n to t-"le i:.1spector nott::d in the 

Hagistrate•a judgment t:.i.at ~-,~ hac'i rn..1rc~:tase·:: ant1 rP-solJ tbe 

three bins of ~ears. 

Against ~'1at back-:rround I am satis fiP.Cl thAt the 

proposed question !::; not one which requires d~~tenrdnation for 

~~e purposes of dacicins !:1 ~y viP.W the 

ci.fficu! t 'JTit:;z t:ion of· ·.v-he thcr or ~at 1!":~:!3 r&~a is an inf_!redient 

of t'1~ off~i'lcr: cr~ate·J by s.42(1) (b) must awdit anot."""er day. 
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ORAL JUDGMENT OF McMULLIN J. 

~espondent 

I agree with what has been said by Woodhouse and 

Richardson JJ. and desire to add only a few remarks of my own 

on the subject of mens rea which Mr Gray would place at the 

heart of this appeal. By 'mens rea' is meant an intention 

to do that which the statute forbids. In Allard v Selfridge 

and Company Limited [1925] 1 KB 129, Shearman J. said "The 

true translation of that phrase is criminal intention, or an 

intention to do the act which is made penal by statute or by 

the com_rnon law." And further, "What has to be considered in 

each case is what is the act struck at by the statute." (137)o 

What s.42(1) (b) of the Apple and Pear Marketing Act 

1971 {orbids is the "sale", within the extended definition 
~· 6 

given to that word by s~2 of the Act, of apples and pears which 



pe~cson \vho affects the sale 0)~ by sc>me (JUteL· p~~c::-"f>n. ·c.h~--~.-e 

wr1s ample evidence before the Hagistrate in this case Lo 

support the findings which are irnpJ i.ci t in his judgment that 

appellant, when buying the fruit for sale at McKenzies, knew 

that it had come from a source other than the Board. The 

fact that appellant may not have known of the extended 

definition of "sale" given by s.2 is a plea of ignora.nce of 

law, not of fact. It is on ignorance of fact only that a 

plea of lack of mens rea can be based because the absence of 

mens rea really consists in an honest and reasonable belief 

entertained by appellant of the existence of facts which, if 

true, would make the act charged against him innocent (~ 

of New South Wales v Piper [1897] AC 383, 389). 

I agree that in this case the question of law sought 

to be posed for the determination of this Court would not, in 

whatever way it was answered, affect the 6 appellant's 

conviction. I agree, therefore, that the appeal should be 

dismissed. 

,, -


