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JUDGMENT OF THE COURT DELIVERED BY SOMERS J.

Section 6(1)(a) of the Public Service Investment
Society Management (No. 2) Act 1979 materially prov:ides that
aftar’tha commencement of the Act - it is deemed to have
come into force at 9pm on 28 June 1979 - "... no person
"shall, - (a) bring or continue any action or other
"proceedings ... against any body corporate to which the
"Act applies". Exceptions included in that provision have
no application to the present case. The Act appliss to the
appellant, the Public Service Investment Society Limited

(PSIS).
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‘ Sé;tion 6(2) of the Act provides as follous -

n(2) Notwithstanding the provisions of

“"subsection (1) of this section, an action

;"or;any proc@adings may be brought against

~"any body corporate to which this Act applies

“"for the purpose of determining whether any

Mright or liability exists if the leave of the

M"statutory manager of that body corporate or

"of the Court has Fi{at been obtained."
provid9§ th@ actiQanr proceedings are fér the stipulated
purpose fhat subﬁaption’canfara a discretion upon the Court
which is unfettered in terms. That does not mean it may be
axerciséd in an arbitrary way. The principles governing its
exercise are the requirements imposed by the Jjustice of the
case, |

In the present case the respondents, variously
described as intending first, sscond, third, fourtn and fifth
plaintiffs, together moved for leave to commence an action
against the PSIS. The Chief Justice gave‘such leave on
26 November 1980 and from that determination the PSIS appeals.
PSIS ouwns a property at Hobson Street, Wellington

upon which is erected a building containing scme 84 flats or
units. They are all occupied and PSIS intends tha: a body
corporate will be formed under the Unit Titles Act 1972 to
which the land and buildings will be leased for 99 years. The
rights of the occupiers to their several units would therefors
be temporally limited. Those having occupational rights to
36 of the flats or units maintain a claim to a stratum estate
in freehold and desire that claim to be determined by the
Courts. The occupiers of Fiveéof the 36 units are the intending
plaintiffs and the respondents to this appeal. WMr Law, the

first named of them, has deposed that he believes that many

of the other cases are identical in principle.
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After the filing of the plaintiffs notice

of motion for lsave a‘statement of claim was lodged. It

was not referred to in the evidence given upon affidav:.t

but tha course of the proceedings has\baen such that the
issues before this Court are to be détermined upon the footing
that the statement QF ciaim’is in the form to be used if leave
is given. As the relief sought by the several plaintiffs is

a declarat}nn‘§swto the nature or‘quality of the contractual

rights of the plaintiffs against PSIS the proposed action is

of a type to which s.6(2) applies.

The statement of claim shows that the intended
action is really five separate actions separately pleaded -
one by the occupier or occupiers of each of the five units.
The issue before the Court arises from that fact.

Rule 59 of the Code of Civil Procedure provides
asgfollmus -

"All persons may be joined in one action as
"pnlaintiffs in whom any right to relief in

"respect of or arising out of the same

"transaction or event, or series of transactions

"or events, is alleged to exist, whether jointly,
"sgverally, or in the alternative, where if such
"persons brought separate actions any common
"question of law or fact would arise; provided

"that if, upon the application of any defendant,

"it shall appear that such joinder may embarrass or
"delay the trial of the action, the Court or a Judge
“may order separate trials, or make such other order
"as may be expedient, and judgment may be given

"for such one or more of the plaintiffs as may be
"found to be entitled to relief, for such relief

"ag he or they may be entitled to, without any
"amendment. But the defendant, though unsuccessful,
"shall be entitled to his costs occcasioned by so
"joining any person who shall not be found entitled
"to relief, unless the Court or a Judge, in disposing
"of the costs, shall othsrwise direct."

Ordinarily the question of whether a joinder is
properly made falls to be determined after the commencement

of an action upon application by the defendant to strike out
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or stay the $am@j Sometimes the statement of claim will be

sufficient to demonstrate whether joinder is permissibles

see e‘g.fétht V’Hopkins [1918] G.L.R. 589; Morgan v Taranaki
Farmersfﬂﬂeat co{_[1925] N.Z.L.R. 513. But often no decision

can be made until the defendant has pleaded: see Payne v
British Time Recordar Co, Ltd [1921] 2 K.B. 1, 5. The present

case ia‘not a asfandént's applicatibn claiming misjoinder but

a plaintifftsg épp;icatian for leave to bring an action in

the forh\pred;éafed by the statement of claim. And it is on
that application that PSIS claims that the action proposed will
not be properly constituted and that accordingly leave should
not be granted or not be grantsd unconditionally.

When application is made for leave to bring an
action the Court must be satisfied that the contemplated
proceeding is one which is warranted by the statute requiring
that leave - in this case we have already indicated that the
proposed action is of a kind to which the enactment applies,.
The procedural rules of the court stand upon a different footing.
No actipn has been commenced and any conclusive determination
of issues related to such matters must await its commencement
or even the completion of the pleadings. That is rot to say
the rules have no impact before action is begun. Lhat is
proposed to be done must at least prima Ffacie comply with the
rules. And so it is with queétions as to the propriety of an
intended joinder under R.59. We are of opinion that on an
applicaﬁian of the present type the concern of the Court as to
compliance with R.59 need go no further than being satisfied
that on the material before it there are reasonable grounds
to suppose the joinder is proper. It is on that basis that we

approach the present case. We shall later refer to the right
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of ankintended defendant to have the issue conclusively
datarmlned 1F tha case should require it,

Ba?ore the Chief Justice Mr Shires (.C., of
counsel For pSIS 1ndlcated that no DbJBCtloﬁ would be
raised to leave being given to each plaintiff to commence
a separate actlon and submitted that leave should be
condltlaned upon a severance of the ssveral claims and
upon tha addgg‘gmndition that certain averments be pleaded
with further particularity. He repeated that submission in
this Court. Section 6(2) does not expressly refer to the
imposition of conditions upon the grant of leave and as
the existence of the suggested power is not crucial in this
case and no argument was addressed to this Court on the point
it is neither necessary nor desirable to decide it. But it
may at least‘be said that on an application such as the
present it is within the compstence of the Court o give
leave to one or more of the proposed plaintiffs to the
exclusion of another or others, and that there could be no
objection, if the course uwere thought proper, to an
intimation that subject to stipulated amendments to the
suggested pleadings touching on matters connected with the
issue of joinder leave would be given.

As an alternétive however Mr Shires submitted
both to the Chief Justice and in this Court that the intended
action evidenced by the affidavit of Mr Law and the statemsent
of claim was ons in which the plaintiffs could not properly
Join in terms of R.59. And that became the substantial
issue in this Court.

In the context of this case some general, but

by no means exhaustive, observations on the scope of R.59 are
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called for. (1) Its first, and enabling, part cortains two
conditions for a uarr@nted joinder. The right to relief
averred to exist. in each plaintiff must be

"in respect of or arising out 6? the samse

Ytransaction or event, or series of

Ptransactions or events, ... whether

"jointly, severally, or in the alternative".
And thaybase must be one where if such plaintiffs brought
separate actions a "common question of law or fact would arise",.

e

(2) Tha~purposé of the rule being to prevent a proliferation of

actions it is to be construed liberally: Payne's case [1921]

2 KeBe 1, 163 Uesterfeichische Export A.G. vorm A Janowitzerv

British Indemnity Insurance Co. Ltd [1914] 2 K.B. 747, 755,

(3) The rule relates not only to joinder of plaintiffs but

also deals with joinder of causes of action: Compania Sansinena

de Carnes Congeladas v Houlder Brothers & Co. [1910] 2 K.B.

354, 365; Qesterreichische case [1914] 2 K.B. 747, 765.

(4) There will be many cases in which the fact that the right to
relief claimed to exist in esach plaintiff arises out of the same

or a series of transactions or events will establish en route

the second condition, the existence of a common qusstion of lau

or fact. Drincgbier v Wood [1899] 1 Ch. 393 is suzh a case - ses

particulérly the arguments at pp395-396 and per Byrne J. at 397.
(5) The\panditimn, "any common question of law or fact would
arisa",Apradicates that such question will arise but doss not
ssek to quantify its relesvant importanceor significance. It

is enough that correspondsence to uwhatever degree exists., But
the qualitative significance of the commen question is of
importance where the defendant applies to sel aside a joinder
under the proviso to R.59: Payne's case [1921] 2 K.B. 1, 11, 13,

165 Morgan's case [1918] G.L.R. 589, 590.
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Uith that introduction we can turn to the present
case. Mr Shires ﬁonceded that the right to relief claimed by
the sa@eral plaiptif&s arose out of the same seriss of
transactimns bt éuehts. In a case like the present that
absolves the CnQrt from further enquiry into the point. But
he submitted that no common question of .law or fact would
arise if actiéns uafe brought separately by each plaintiff.
That submiss@gn:involves a considératian of the statement of

claim and the evidsnce.

The statement of claim as it relates to the
first plaintiff is as follous -

1. _THE defendant is a body corporate
"duly registered under the Industrial and
"Provident Socisties Act 1908,

"2. AT all times material to this action
"the defendant was the owner of certain land
"in Hobson Street, Wellington on which was
"erected a building known as Hobson Court
"containing some 84 apartments,

"3. . ON or about 5 March 1976 the plaintiff
"entersd into an agresment in writing with
"the defendant which now bears the date

"25 November 1977.

"4, IN such agreement the plaintiff was
"described as the purchaser of 25,925
"ordinary $1 shares in Hobson Court Flats
“Ltd the ownership of which shares were to
"allow the purchaser to obtain an occupation
"contract for the flat unit described as
"Flat 2, Level 4 in Hobson Court the purchase
"nrice being $25,925,.

"S5. THE agreement was in the form annesxed
"hereto marked 'ACD*.

"6, AS agreed between the plaintiff and

"the defendant, the plaintiff paid the
"defendant a portion of the purchase price

"in cash, and the defendant advanced the
"balance on the terms set out in the agresment.

"7. SUBSEQUENTLY, by way of variation of tne
"agreement, the plaintiff and the defendant agreed
"that in place of shares in Hobson Court Flats Ltd
"and an occupation contract, the plaintiff would
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. "receive and accept a unit title to
o Mthe flat under the Unit Titles Act 1972.

M8,  BY way of further variation of the
© . "agreement, the plaintiff and the defendant
- "subsequently agreed that the title to be
~M"issued to the plaintiff would include a
"car parking space in the grounds of Hobson
C "Court, & :

"9, THE plaintiff has performed and/or is

"ready and willing to perform when required
~"the obligations imposed on him under the
- "agreement,

"10. THE defendant proposes to issue to the
"plaintiff by way of title to the flat un:t
Yand accessory unit, a title to a stratum
"estate in leasehold. The defendant proposes
‘"that the body corporate to be formed under
‘"the Unit Titles Act 1972, shall have a lease
~"af the land for a term of 99 years without
“right of renewal at a rental based on the value
~"of the land and subject to periodic revieus
- "of rental throughout the 99 year term.

"WHEREFORE the first plaintiff claims against
o "the defendant: )

“"(a) A declaration that the defendant is obliged
"to issue to the first plaintiff by way of title
"to the flat unit and accessory unit for car
"parking space, a title to a stratum estate

‘"in freehold; ..."

(Prayers for ancillary relief are omitted. )
The agreemsnt ACD referred to in para 5 of
the statement of claim is as follows -

- "AN AGREEMENT made this day of 1979
CMBETWEEN THE PUBLIC SERVICE INVESTMENT
WSOCIETY LIMITED (hereinafter called
"'the Society') of the one part and the
"purchaser named and described in the
"Schedule hereto (hereinafter called

"'the Purchaser?!) of the other part
"WHEREAS the Society has agreed to sell
"and the Purchaser has agreed to purchase
"the number of shares in HOBSON COURT FLATS
"LIMITED detailesd in the Schedule hereto
w{hereinafter called 'the Shares') for the
""purchase price stated in the Schedule hereto
"(hereinafter called 'the purchase price?)
"the ownsership of which shares allouws the
"purchaser to obtain an Occupation Contract
"for the flat unit in Hobson Court flats
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"described in the schedule hersto
. "(hereinafter called 'the flat')
- "AND WHEREAS the Society has agreed
L WEg 1end\and advance by way of mortgage
. "gver the’shares and the Occupation
‘“Contract of -the flat the principal sum
- "stated in the schedule hereto (hereinafter
‘Mcalled 'the principal sum') such principal
"sum is to bear interest at the rate statec
‘"in the schedule hereto and to be repaid by
"the regular payments stated in the schedule
"hereto within the term stated in the
~"gechedule hereto
“NOW THEREFORE the purchaser hersby agrees
"with the’ Society as follows:-
"1, That the purchaser will take possession
"of the flat on the date stated in the
"schedule hereto as the date of possession
"and on that date the purchaser will pay all
"outgoings payable in respect of the
"pecupation of the said flat and in respect
"of the cwnership of the said shares.

"2. The principal sum being advanced to the
"purchaser shall be deemed to be advanced
"on the date of possession and interest
"payable on the principal sum shall commence
"on the date of possession.

"3. The purchaser will pay the purchase price
"less any deposit paid and less the principal
"gum to the Society's solicitors on or before
"the date of possession.

"4, The purchasers will repay to the Society
"the principal sum together with interest
"thereon computed at the higher rate stated
"in the schedule hereto (reducible to the
"lower rate stated in the schedule hersto)
"as follous:-

"(a) By four weekly instalments of the amount
“"stated in the schedule hereto the first
“pnayment being due four weeks after the date
"of posssession and thereafter on each and
“every fourth successive week until the due
"date of the mortgage as stated in the schedule
“hereto

“"(h) By payment on the due date of the mortgage
"of the balance of the principal sum and
"interest then rsmaining dues and ocwing hereunder.

"5, The purchasers will at any time before
"repayment of the principal sum upon demanc
"and with intent to create an equitable
"mortgage of and to charge the shares and
“Occupation Contract as sscurity give and
"gxecute in favour of the Society a good
"and valid first mortgage of the shares anc
"Occupation Contract to secure repayment of
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“the principal sum and interest thereon at
~"the rate and in the manner and at the times
"aforesald together with further advances
© "the said mortgage to be in such form and
"to contain such covenants conditions
“"provisions and powers as are usually inserted
"in mortgages of shares and Occupation Contracts
-"to the said Public Service Investment Society
"Limited. :

"6. In.consideration of the Sociéty giving
Ypossession of the flat to the purchasers on
"the date of posssssion herein stated the
“purchasers will when requested so to do by
"the Sdciety or its representatives execute
"any contract, agreement, share transfer,
"Occupation Contract or other document to
"affect the sale by the Society to the
"purchaser of the shares and flat unit
“referred to in the schedule hereto.

"7. The purchaser shall upon demand pay all
“costs in respect of this agreement, the
"purchase of the said flat and the preparation
"and completion of the mortgage of shares and
"Occupation Contract and all stamp duty and
"gther disbursements property payable on such
"documents.

"8, It is hereby further agreed that the title
""The Public Service Investment Society Limited®
"herein appearing shall be deemed to include and
“hind the Public Service Investment Socisty
"Limited and any subsidiary Company or Body
"Corporate thereof."

(The schedule is omitted.)

The pleading of each of the third and fourth
plaintiffs is in identical terms to that of the first
plaintiff save that the respectiue dates of the agreements
(cf. para 3 of the statement of claim) are 8 March 1977 and
10 December 1976 and the case of each refers to different
units, price, and number of shares (cf. para 4 of the
statement of claim). The agreement ACD is the same in all
three cases except for the schedule.

The variation of agreement pleaded in para 7
of the claim of the first plaintiff and repeated in the same

vords in the case of the third and fourth plaintiffs is not
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particularised. s wers told by Mr Eichelbaum, and it was

not disputed, that it resulted from a proposal by PSIS made

in the fdfm of a circular accepted by the plaintiffs and
raturnea to DSiS; Its general effect was said to vary the
agreement ACD by substituting for thé reference to a purchase
of shares a reference to thé‘purchase of a flat unit and to
that extent, ;s uili be seen, putting the subject matter of the
sale on the same footing as that of either the second or the

fifth plaintiffs - the difference will become apparently

shortly.

The pleading of the second plaintiff differs
from that of the first third and fourth plaintiffs in four
respects, (1) The date of the agreement with PSIS and the
details of the flat or unit and its price; (2) the nature of
the agreement is described not as a purchase of shares as in
para 4 of the First plaintiffs claim but as follows -

"14, IN such agreement the plaintiffs uere
"described as the purchaser of Flat Unit

"Penthouse 1 in Hobson Court the purchase
"nrice being $61,275."

(3) the agreement itself is not the same as ACD; (4) the
variatién pleaded by the first plaintiff, that in place of
shares he would receive a unit title, is omitted by reason
of (2).

Agreement B on which the second plaintiff's
claim is largely based varies from agreement ACD in the
following material ways: (1) its recitals refer to the
purchase of a flat unit and not shares and throughout the
agreement uwhere shares are mentioned in ACD the flat unit
is mentioned in B; (2) there is a new clause 7 in B which

reads as follows -
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- "7. The Society will proceed to arrange for
_Mtitle to the said flat to be issued and
““"transferred to the purchaser such title

- "to be issued, at the sole discretion of the

- "society, either wunder the provisions of the

(wa:set it out as it appears including deletions.)
In the case of the fifth plaintiff a different
agreement ulth PSIS is pleaded. It is agreemsnt £ and is the

same as agreement B of the second plaintiff save for clause 7

which readﬁ -

“The Society will proceed to arrangs for
o "title to the said flat to be issued and
"transferred to the purchaser such title
“to be issued, at the sole discretion of
"the Society, either under the provisions
~"of the Unit Titles Act 1972 or by way of
"a Company Share Structure,"

In othqr respects the statement of claim-of the “ifth plaintiff,
mutatis mutandis, corresponds with that of the second plaintiff.

| From that analysis certain features emerge. In
the first place therse is no express reference in any of the

agreements to the unit title being either leasehold or

Freahold. (For this purpose we include as part of the
agreements of the first third and fourth plaintiffs the
variation mentioned by Mr Eichelbaum as common to each and
having the effect of substituting the sale and purchase of a
unit for the sale and purchase of shares.) It follous
th@refufa that the quality of the title to be given by PSIS
depends upon the true construction of the documents in a
matrix or in matrices of fact which on the evidence will be
if not wholly at least substantially identical, cr upon the
implication of a term in the like setting. Reference may be

made to the speech of Lord Wilberforce in Liverpool City Council
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Irwin [1977] A.tok239,A253~4¢ (Mr Eichelbaum was not able

to giyaiaqr“pérhapsﬁwégkunuilling to commit himself to, a
preqisévséétaméﬁtxﬁﬁ thé nature of the term sought to be
implied.) Secondly the cases as a whole of the first, third

and fourth plaintiffs as the pleadings and agreements go will
similap}y be uholiy,or at léast substantially the same. Thirdly
the céaa of thése thres plaintiffg - according to what we were
told as to the variation of agreement ACD - corresponds as well

with either that of the second or the fifth plaintiff depending

upon whether the variation of the share agreement of the three
matched clause 7 of agreement B or agreement E. Fourthly the
distinction between B and £ lies in the right of the PSIS in
the case QF'E to opt for a company share arrangement with an
occupation contract instead of a unit title. There is no
evidence of any such choice having been made by PSIS.
Agreement £ is averred as having been entered into on

10 December 1976 and to bear now the date 2 April 1979.

Agreement B is claimed as having been entered into on

20 April 1977 « four months later - and bearing now the same
date, It sesms improbable that different tenures would be
intended in the one building. If that is right the PSIS would
choose unit title to match its obligations under agreement B
in which case B and £ coincide. Fifthly even if the expressed
differences between clause 7 of agreements B and E exists or
continues to exist the temporal infinity of freehold or
beneficial ownership of shares on the one hand is opposed

to a finite tenure not exceeding 99 years on the other. And
in that area the issues of construction or implication are

more than merely similar.
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We are of opinion, on the material befora the
Court, that there are reasonable grounds to conclude that if
separate actions were brought by the several plainliffs common
questions of law and fact would arise and that, as we
indicated at the outset, is as far as the issue need be taken
at this stage.

We desire to make it clear that nothing we have
sald is intended to abridge the right of PSIS once the action
is commenced, or at such later stage before trial as it may
be advised, to apply to strike out or stay the action upon
the ground that, as the case then stands, the joinder was not
justified by the provisions of R.59. And upon proper
particulars having been given by the plaintiffs (and if
necessary discovery had) and other pleadings completed PSIS
may be able to show that such commonalty of questions as then
appear to exist are too insignificant to support a continued
joinder in whole or in part or that for othsr reascns the
Joinder embarrasses it or will delay the trial.

We have added those reservations out of caution.
They are not intended to encourage procecdural objsctions in
this case. On any view the claims of the intended plaintiffs
have so much in common that, even if not caombined in one
action, it would probably be found convenient for the séme
Judge to hear all five. Even if he had to hear them as
separate actions one after the other, he would be likely to
reserve judgments until all had been heard and to consider
them together, taking into account whatesver differences had
emerged. The interlocutory procedurss would likewise takse
place contemporaneously. In the event, therefore, we doubt

whether there would be any significant advantage from the
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point of view of the efficient administration of justicge
in insisting on separate actions.

The appeal is dismissed. There will be no

order as to costs.

m“j'
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