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JUDGMENT OF THE COURT DELIVERED BY SOMERS ~. 

This is an appeal about costs in proceedings concerning 

a child called ~ -. .. ~g.ee Ollllltwho was born in January 

1972. We will call him the ward. His father was ~ i 9 

" , g 0-; his mother is a. 
.4 
_. They never married. 

On 29 March 1974, pursuant to s.9 of the Guardianship 



Act 1968 it was ordered, by con~ent 

the ward be placed under the gua ianship 

parents~ that 

the Ccm.t:tc 

Further orders were made appointing the father agent 

the Court for the rpose having custody, as to access 

the me 

custody. 

v and as to conditions fecting the fathet*s 

The father died or«T'IIJ~ l98L He left a ltJill dated 

14 Decembet: 1973 and a codicil eto dated 20 December: 

1979w probate whereof was g~ and 

~ the executcJJcs named the '~!~ill on 3 ust 

l98L 

pcoviding fat cectain specific legacies the res ue 

of his estate fa~ such of h 5 children including the wa~d 

as attained the age of 20 years in such manner that the 

ward and one daughtet a~e each enti to a two-seventh 

share and the remaini three daughte~s are entitled to a 

one-seventh sha~e. Each of the testatoc 1 s feu~ daughte~s-· 

had attain•ed her ority at his death acco:cdi ly 

their respective inte~ests in the res a,r::e vested~ The 

share of the ward his attain the age 

of 20 s and carries the inte~mediate income so far 

as it is not paid or appl fan: his benefit. There 

powe~ to pay or apply the whole O[ 

sha.ce to o~: his maintenance or benefit. 

Although the res ue of the estate is net yet finally 

asce::tained it seems likelJ:' to be in the vic ity of :$91i, 0" 
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Included that sum is an amount of over $39,000 <>ihich ~J>Jas 

owed to t:he testatoiC the trustees of the ~ 0~ 

~ That a set nt created ~ o82'7P in 1972 

and concern which it is necessa~:y to s no mote than 

that during a period ending in 1994 capital and income are 

held upon disc£etionaJ:y trusts of which the ward and his 

sisters a~:e ects. To the extent annual income is not 

id or applied by the trustees du~ing that period 

it vests in the five children and if the ward lives so 

long he will in 1994 receive at least one half of the itaL 

V>Je have no i ion as to what if any pa~t of the income 

has vested in the ward or been paid or applied to ot foe 

his benefit. F[om what we were told it seems 1 to 

be insignificant in relation to the sums involved in this 

case~ 

It was submitted in the High Cou~t by counsel for 

~ S~'t.hat it could not l::le ,assumed that th·e 

sum of $39,000 would be called up because the will t~ustees 

have powe' to defer enfo[cement of payment for so long 

as they th 

The debt 

fit. 

an asset 

But the powe~ is only to defer tecovery. 

the ~estate and must at some time 

be realised. So the estate should be put at about $90,000 

the contingent s re ward at about $25,700. 

By t.he il to his will the testator appointed ~ 

81111~ S~to be the guardian of the ward. Such a 

testamentary appointment is authorised So7 of the Guardianship 

Act 1968. But as G.. Ollll[ll; ~~~as not at: his death a guard 
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of the wa~d - the order of 29 Ma~ch 1974 committing him 

to the guardianship of the Court was still in force -

the provisions of s.7(3} of the Act applied viz.,-

" ••. the testamentary guardian may apply to the 
Court, and the Court may if it thinks fit appoint 
him as a guardian accordingly." 

On 6 May 1981 .-r lila SIIIIIPapplied ex parte foe 

orders that leave be granted to him to apply foe orders in 

respect of the ward: that he be appointed agent of the 

Court for the purposes of custody of the child: that he be 

authorised to direct and permit the child to reside with a 

...-and -. C until further ordered; and that costs 

be reserved. On the same day the Chief Justice minuted 

the file in this way -

"Because it is important that an immediate interim 
decision be made as to care of this child I propose 
to make an interim order in terms of the within 
motion. The whole question of the future care of 
the child can be gone into after hearing all relevant 
parties on a date to be fixed." 

Two features of these proceedings should be remarked. Fir:t, 

....... did not apply under s.7(3) foe appointment 

as guardian. His application could only have been made 

under s.9(2)(d) of the Act. Section 9(1) provides that 

the High Court may order that any unmarried child be placed 

under the guardianship of the Co~~t and may appoint any 

person to be the agent of the Court either generally or 

for any particular purpose. Section 9(2) provides that 
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such an application may be made by a parent, the Director-General 

of Social Welfare, the c~ild and "(d) with the leave of 

the Court, by any other person." 

The second feature indirectly led to the present difficulties • 

.... .... s ....... was described in the application by his 

occupation and •as one of the executors of the estate of· 

.--..... , .... * .. cqz••lllla te of ----·, 
and as testamentary guardian of iilliiiiJit H 3 e O·l-&" No 

doubt these descriptions were accurate although authentification 

of title as an executor by probate had not yet occurred. 

But their only materiality was the indication they gave of 

the confidence in which he was held by the father • 
..s 

did not apply in virtue of his office as executor 

and did not in any way in his application represent the 

estate or the beneficiaries under the will. If there were 

ever any reservations or misunderstandings about this they 

were dispelled by the clear statement of Mr. Inglis in this 

Court. 

On 7 May 1981 the mother,~ ~applied to rescind 

the ex parte orders made by the Chief Justice on the grounds 

that the same were contrary to the welfare of the ward. 

The next step occurred on 9 June 1981 when .._ ..... 

s•••lll" applied on notice to •· l\ .•• 1 for orders in the 

same terms as those he had obtained ex parte. The mother 

also applied foe custody. 

The .~.:es?ective cla:ms of ::~~ ::no:::her and llillla ~ S_.. 

were first heard by the Chief Justice on 18, 19 and 

20 August 1981. He had reservations as to some aspects of 
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the mother's physical capabilities and financial affairs 

and adjourned the matter to a date to be fixed after 31 

March 1982. The formal order was that the proceedings were 

adjourned to 31 March 1982 on terms (a)_ that the ward was 

to continue to live with _. -. .... C and (b) that-.-

A be given an opportunity to dispel any doubts concerning 

her health and stability. The proceedings were restored to 

the list on 3 and 4 May 1982 and final judgment give~~n 
,/ 

18 May 1982. The Chief Justice then held that the welfare of 

the ward would "best be enhanced if he is given into the custo~. 

of the mother." No formal order has 'been sealed. 

In the result the ward while still in the guardianship of 

the Court is in the custody of his mother. The ex parte 

order was not expressly rescinded. If any part of it remains 

alive it can only be the appointment of,._._. st~~~~••• 

as agent without any apparent purpose. 

The Chief Justice concluded his judgment by saying 

that he was not at that time ptepared to make any order 

as to costs and sought memoranda from counsel as to the 

estate, and the anticipated 

costs of each of the parties, including costs of expert 

and other witnesses. This intimation followed some argument 

during the last day of the hearing on 4 May 1982. It was 

in part brought about by a notice of motion on behalf of 

~ A •. IIIP~bade on 29 March 1982 for an order that her costs 

be paid by "the executor;' of the Estate "out of the funds 

of the estate." We have been told tbat in the course of 

that argument a G .. ) •• Q~, of counsel appointed under s. 31 

of the Act (as enacted by s.lS of the Guar.dianship Amendment 
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Act 1980) to £epresent the ward, asked for an order that 

_. -.. Sill•••s costs be paid out of the residue of the 

estate and that counsel for ... T s••• indicated that 

he abided the decision of the Court, that the order sought 

by ~ G• 3 ll appeared proper, and that the beneficia£ ies 

were aware of the situation. He also submitted on behalf of 

..--r.s-~ that no order for costs be made in favour 

of eA ..... 
On 28 May 1982 counsel for ... A ..... indicated by memorandum 

that her costs including disbursements and witnesses expenses 

were anticipated as being approximately $18,000. On 23 April 

1982 ""' GIII••IPfocmally moved that the costs of -... --~s---

be paid by the "executor out of the funds of the Estate" and not 

be left as a charge against the separate one-seventh (sic) share 

of the child in the Estate. 
. . 

On 9 June 1982 counsel foe llliiiP-._ s~z••a.t filed a 

memorandum indicati.ng that s ........ ,~s solicitors' costs 

amounted to $20,000 plus disbursements of $4,406.26 but that 

a lesser total of $17,406.26 was sought plus fees of counsel 

amounting to $6,500. As to the incidence of such order counsel 

"4. Counsel for the child in the course of the 
hearing invited the Cour-: to authorise the payment 
of .._ l t S 's costs from the residue in 
the Estate as distinct f~om s 2/7ths share of 
residue. Counsel fO!: - ..._ S then intimated 
that - would abide the decision of the Court. 

5. The only other substantial benefi~iaries in the 
Estate are Illlilllia' s sisters, the late ~ Ofll••• 



four daughters of whom one ~eceives ths of the 
Estate (the same sha~e as and th~ee ~eceive 
l/7th shate each~ The Cou~t has ld that ~ ~ 
s~ acted perfectly pr.:opez:ly invi·ting the 
Coutt to cule on what was in the best interests of 
their brother. The application Counsel the 
child would ther: ore equally ptoper ~ ~~ 

·rhe Chief Just in a memor.:andum sa 

•r have considered counsel's s 
matteJC. 

iss ions this 

costs from the estate 
••••~·S~ as one of 

of the estate and the testamentary guardian 
pa~<ment his costs from the estate. 

The nett estate of the deceased is ~stimated at 
$50,982.36. In terms of the will, and ones tee 
are entitled each to a two-seventh sha~e each of 
th~ee othe~ s tees to a one-seventh share. That 
means~ that the shares of 4Ji&i~ and one sis te.c amount 
to $14,566 each and the shares of the other th.cee 
sistecs to $7 0 283 each. 

S~ as an executor and guardian 
was pecfectly justified in bcinging these proceedings 
to dete.cmin~~ the custody of ~. In fact it was his 
d to do so ~"'he.:·e ~was a wa.cd Cou~::t~ It wa.s 
necessaty fo£ the Court to ide on ~s futu~e. 

0~ xnaking his w must have cealised 
he rwas imposing on ~ the likelihood of 

involving and it is p'opet that 
estate should bea[ the reasonable costs 

such litigation.. ~is entitled to have his 
proper costs the proceedings paid out of the estate. 
Counsel has proposed costs ich have 
been substantially reduced be those which would 
O[dinarily have been charged and I fix those costs at 

icitors~ fees $13,000J dis sements $4,406.26 and 
counsel 1 s $6,500. The costs are a pr charge 
on the whale of the estate and shall be paid out of 
the balance before calculation of the shares of the 
f hr·e children~ 

~, J\~has th,ough n: counsel indica to 
the Cou~t that her legal fees ace anticipated to be 
approximately $18,000. This is not a case. however~ 

t:e it would b': proper to or::d>:::.~: that ,~ 0~ 
estate pay her costs. She must her own. 
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.._ G , who was appointed by the Court to 
represent the interests of the child -· is entitled 
to have his costs and disbursements paid out, of money 
appropriated for the purpose by Parliament. I fix 
·those costs at $1,784 plus ~ B 1 s fee." 

The effect is that .-. ... s•-•' s costs amounting 

to $23,906 are directed to be paid out of the residue of the 

estate; a further sum of $3,224 (including 11a B~'s fee 

of $1,440) is payable out of the parliamentary fund1 and that 

.-. A &' s costs now ascertained at $18,233. 10 are to be borne 

by her. 

~A~has appealed against the judgment of the High 

Court in so far as it relates to the costs of the proceedings 

between her and _.. .._. S ...... upon the grounds that the 

judgment is wrong in fact and in law. She seeks an order for 

payment of her own costs from the testator's estate. If 

unsuccessful in that she asks that the order in favour of 

.-.~ Silllll._. be set aside. 

Neither side has sought to dispute the quantum of the 

costs of the other, viz., ... ..._ Sbt ...... ·ss amounting to 

$23,906 and ~A-~11-s claim for (now) $15,760 and disbursements 

$2,473.10. Nor has either party sought to suggest that the 

other should be ordered to pay his or her costs of the proceedings. 

We turn to the first part of 11a A~ .... •·s appeal - the refusal 

of the Chief Justice to make an order in her favour. That 

her application was justified and was for the benefit of the 

child is evident from the result. Some part of the length of the 

proceedings can fairly be attributed to some deficiencies 

in her case at the first hearing. That however would go.,..fo 
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quantum only. In our v her cla to costs is meritocious~ 

The ceal difficulty does not lie in want of merit but 

in the absence of anyone ainst whom such an order can properly 

be made or 

this p1.u:·pose~ 

fund to which resort may properly be had for 

Sect 27B the Gua~dianship Act (as enacted 

s" of the Guardianship Amendment Act 1980) provides that 

in any pcoceed s under the Act the court may such 

order as to costs as it thinks fit. The discretion the(eby 

given does not enable the Court to make an order costs 

against a person o~ rsons who are not 

pcoceedings. T..rhile the d ctetion is unfett.ered noJC ly 

those disputi cus are in the position of part ta 

[1961] 1 Ch~ 3 

e Chief Justice rightly observed that the pcoceedings 

conce~ned the son of the testatorr that 

have cealised lihood of litigat such as occu~red, 

and th,'?l.t ~ ~ S~ as the rec ient of his conf idens~ 

at least be to i:es t ~ -~~-~s claim 

to custody" But it does not appear that h ·was 

ever dtawn to the tion of whether it was wi the Cour.: t « s 

power to direct that costs be id out of the residue of 

11Ji1 O~s estate. 

~S~s beba 

Indeed the submissions made on ~ 

seem likely to have concealed t. 

difficulty including as they did the subm ion that such 

U!e statement that 

the beneficiaries wwere aware of the situat !t In t.ruth 

neithet the executors of the will nor the persons entitled 
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to the .r:esfdue other than the ward were befo.r:e the Court. 

While it is no doubt open to adult beneficiaries to meet 

all or such part of the costs of either party as in their charity 

they may think fit we do not think that the Cou.r:t has power to 

direct that-· ~ costs be paid out of the estate. c::·;1nsel 

were unable to refer to any decision directly in point. 

Ou.r: own researches have discovered only Starke v. Stocke 

[1730] 3 P. Wms. 51 which is clearly distinguishable. 

The.r:e a dispute arose between executors who were also testamentar~ 

gua.r:dians as to the upbringing of the three infant daughters 

of the deceased& All parties wete given costs out of the 

estate. It seems that the.children must have been the 

beneficiaries and that the executors were parties as such 

is clear f.r:om the account which was also sought and decreed. 

In the case of other gua.r:dians such as those ad litem 

there is no doubt that in a p.r:oper case costs may be awarded 

in favou.r: of the guardian out of the infant's pcope..r::ty: 

See e.g. Barton v. Cooke (1800) 5 Ves. Jun. 461; 

Damant v. Hennell (1886} 33 Ch.D. 224; Steeden v. Walden 

[1910] 2 Ch. 393; and Nelson v. Nelson [1937] N.Z.L.R. 

771. And when the property is not vested in the infant 

leave has been reserved to apply upon the happening of 

that event: Damant v. Hennell (1886) 33 Ch.D. 224. In 

the instant case there is no evidence of any fund 

absolutely possessed by the ward. On the material before 

us he has only the contingent interests under the trusts of 

the will and settlement already described. Whether, 

although not appea.cing as a guacdian, ~ A might by 

analogy have obtained such leave was, pe.chaps understandably, 
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not mentioned. 

It seems clea~ that the provisions of s.30 of the 

Guardianship Act (as enacted by s.l8 of the Guardianship 

Amendment Act 1980) cannot apply. Subsection (1) provides -

"(l) In any proceedings under this Act (not being 
criminal proceedings), a Court may appoint a barrister 
or solicitor -

(a) To assist the Court; or 
(b) To represent any child who is the subject of or 

who is otherwise a party to the proceedings.• 

Section 30(4) provides -

"(4} The fees and expenses of any barrister or 
solicitor appointed under this section shall be 
paid out of the Consolidated Account from money 
appropriated by Parliament for the purpose." 

It is only in favour of an appointed barrister or 

solicitor that such payment is authorised. The provisions 

ace for the benefit of the child by providing foe the costs 

of a particular class of person who appears in the character 

of guardian ad litem. 

It follows therefore that e. A~ application for 

costs could not have been acceded to and her appeal under 

that head must fail. The burden of that conclusion may 

not be as heavy as was anticipated when the appeal was 

legal aid; that the grant was withdrawn, and that an appeal by 

her against the withdrawal was pending. Since the hearing 

we have been advised by the Registrar that aid has now 

been restored albeit with a substantial contribution. 

We turn to the alternative part of W.. A 8' s appeal, 
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namely that the award of costs to~ ..._ s ...... be set 

aside. From what we have already written it will be apparent 

that if a decision were necessary in these proceedings we 

would hold, on the case we have heard, that the High Court 

lacked jurisdiction to make that order. But having said 

that we must also say that we do not consider the order can 

oc should be set aside at the suit of.-.. A~ 

This Court has jurisdiction _under s.66 of the Judicature 

Act 1908 to hear and determine appeals from any judgment 

decree or order (save as mentioned in the Act) of the High 

Court. A party to civil proceedings in the High Court ~ay 

appeal without leave and any person not a party may appeal 

by leave if he could have been made a party to the proceedings 

in the High Court by service and can expect leave if he shows 

a prima facie case that he is interested, aggrieved or prejudicially 

affected by the judgment oc order. (We do not state this 

matter exhaustively or with any more accuracy than is necessary 

to illustrate the point which emerges: reference may be 

made to 1982 Supreme Court Practices Vol. 1., 59/312.) 

The interest which has to be made good in the second 

case is equally in point in the first. The right of any 

person to appeal is dependent upon his having an interest. 

In Rochfoct v& Battersby [1849] H.L.C. 388 an insolvent 

was held to have been improperly joined in proceedings in 

the Irish Court of Chancery. Lord Cottenham L.C. said 

"The appellant had been improperly made a party 
below; it is therefore quite obvious that that is .no 
reason why he should be heard here; because the question 
of incompetency may arise very well between parties 
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who ace parties to a caus_e@ The question is f whet.het 
ey have that interest in the subject-matter wh 

would entitle them to appear here as parties quest 
th(:: propriety of th,e dec is belmii. Thece certainly 
may be causes in which parties are made such for some 
matter in which they may have some pcobable interest, 
and that matter having been decided below, they come 
hece on the ground that they were part to the original 
causeff and have therefore a right to appeal against a 
decision on a matter: in 1N"hich they have an i-nterest; 
but if they came here and appeal against a mattet in 
which they have no interest, the Hause will not hea~ 
them, e they a£e incompetent to raise a discussion 
of such a mattet, and, a fo~t ri, if appear 
improperly as parties in the couct below, this House 
will not pecmit them to raise here an a!gument in a 
matter in which had no inteces , even in the 
Court below.~ (406) 

" ... the quest is, whethe~ can hear h as an 
appellant? The moment you shew that he had no tecognized 
intecest the property oc in the matter, the!e 
an end of his competency to ra e the question.~ 
(410) 

(The observations an Rochfoct v. Battecsb_y 

8 do not 

affect the pr iple enunciated by Lord Cottenham}. 

The same reasoning is involved in Sun e Assurance Co. 
~~~~--------~------

There leave to appeal 

ect to an umdez: ing that the appellant Insurer would 

pay costs and not ask for; the ret:u;.rn of any money ordez::ed 

to be pa the Court of Appeal. It was held that there 

was no issue to be dete!mi the House. count Simon 

L.C sa 

~r do not ink that it would be a proper execcise 
of authority which th House possesses to hear 
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appeals if it occupies time in this case in deciding 
an academic question, the answer to which cannot 
affect the respondent in any way." 
(113) 

" ••• objection here is that, if the appeal fails, 
the respondent gains nothing at all from his success.• 
(113-4) 

So we hold that the right to appeal is dependent upon 

the existence of an interest. 

Here ell A••ahas no interest in the estate of .._ 

0 and is not directly affected by the order made. 

Its only effect on her could be that the amount of the 

ward's contingent interest in the estate being reduced, the 

moneys which might be applied for his benefit are less 

with the possibility that her expenditure on his maintenance 

may be higher. We regard that as too remote. There is 

too the added fact that her own submission in the High 

Court was that the assets of the estate were available for 

costs. 

We do not think we should interfere with the order 

made. We express no view as whether it has any and if so 

what effect; or whether the executors, if it binds them, 

may not consider it their duty to dispute it, at least 

vis-a-vis the ward if the adult children assent to it. 

Thre~ matters remain. First we cannot leave this 

case without observing the concern we have felt at the 

very large sums incurred for costs in this relatively 

straightforward litigation. Secondly this judgment has 
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been long delayed. That has arisen from the necessity 

after the hearing to obtain further information from the 

parties and the temporary absence from New Zealand in the 

meantime of one member of the Court. Last there are the 

costs of the appeal. As at present advised we do not think 

this is a case in which any order should be made. But we 

reserve leave to either side to apply. 

Save for the names of the parties and the ward and 

facts pointing to the identity of any such persons leave 

is given under s.27A(l) of the Guardianship Act to publish 

a cepoct of the proceedings on appeal. 
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